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JACKSON,  APRIL  TERM,   1896. 


Iksueance  Co.  v.  Thornton. 

{Jackson.      June  11,   1896.) 

1.  Verdict.     Set  aside,  when. 

Doctrine  reaflirmed  and  illustrated  that  a  verdict  will  not  be  set 
aside  by  this  Court  upon  the  facts  alone,  if  there  is  any  ma- 
terial evidence  to  support  it.     {PosU  W-  3-7.) 

Case  cited  and  approved:  Railway  Co.  v.  Mahoney,  89  Tenn.,  311. 

2.  Insurance,  Life.     Waiver  of  preliminary  proofs  of  death. 

The  insurer^s  refusal  to  pay  on  any  other  g-rounds,  or  his  denial 
of  liability  without  giving  reasons,  waives  the  furnishing  of 
proofs  of  death  or  defects  in  them  if  they  have  been  furnished. 
{Post,  pp.  7,  8.) 
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3.  Pleading.     General  issue, 

"  Not  guilty  "  is  a  nullity,  and  tenders  no  issue,  when  pleaded  as 
the  general  issue  in  an  action  upon  a  contract.     {Post^  pp.  9-13,) 

Code  construed:  ?{  4634-4638  (S.);  J{3623,  3624,  3625,  3627  (M.  & 
v.);  2913-2915  (T.  &  S.), 

4.  Same.     Of  conditions  to  contracU 

The  defense  that  insurance  tickets  or  policies  have  been  issued 
without  authority,  and  in  violation  of  a  condition  indorsed 
thereon  that  not  exceeding  two  tickets  of  $3,000  each  should 
be  issued  to  the  same  person,  is  not  available,  in  a  suit  thereon, 
where  neither  the  general  issue  nor  a  special  plea  setting  it 
up  is  interposed.     (Post,  pp,  9-13.) 

Cases  cited:  Warren  v.  Kennedy,  1  Heis.,  437;  Bank  v.  Hicks,  4 
Hum.,  326;  Insurance  Co.  v.  Munday,  5  Cold.,  548;  Plowman 
V.  Foster,  6  Cold.,  52;  94  Ala.,  434. 

5.  Demuri^b.     Profert  and  oyer. 

Although  plaintifif  has,  in  his  declaration,  made  profert  of  the 
contract  sued  on,  it  cannot  be  looked  to  upon  demurrer,  unless 
oyer  thereof  has  likewise  been  demanded  and  granted.  {Post, 
pp.  13-17.) 

Cases  cited:  Ilarlan  v.  Dew,  3  Head,  503;  Martin  v.  Bank,  2  Cold., 
332;  3  McL.,  241;  14  Gratt,  24;  1  Bibb,  328,  571;  7  J.  J.  Mar.,* 
219. 
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Beard,  J.  This  case  was  disposed  of  on  a  former 
day  of  this  term  in  an  oral  opinion.  Since  then  4he 
plaintiff  in  error  has  submitted  an  earnest  petition 
for  a  rehearing,  in  which  it  is  insisted  that  this 
Court,  by  wrong  processes,  had  reached  a  judgment 
which  is  highly  prejudicial  to  petitioner.  In  order 
to  guard  against  all  misunderstanding  of  the  exact 
points  determined  by  this  Court,  it  is  thought  best 
to  file  this  written  opinion,  which  will  embrace  not 
only  the  questions  disposed  of  orally,  but  those  that 
have   been   presented   and   considered  on  the  rehearing. 

The  facts  of  this  case,  as  disclosed  by  the  record, 
are  briefly  these:  The  plaintiff  in  error  is  an  acci- 
dent insurance  company,  incorporated  under  the  laws 
of  Michigan,  with  a  general  agent  for  the  State  of 
Tennessee  and  local  agents  in  the  city  of  Memphis. 
On  the  twelfth  of  December,  1894,  one  W.  E.  Davis, 
the  intestate  of  the  defendant  in  error,  purchased 
from  one  of  these  local  agents  four  tickets,  of  the 
value  of  $3,000  each,  in  which  the  said  company, 
for  the  consideration  of  one  dollar,  paid  at  the  de- 
livery thereof,  agreed  to  insure  the  purchaser  against 
'immediate,  continuous,  and  total  disability,  or  death, 
by  external  and  accidental  injuries"  received  during 
the  period  of  ^  twenty-four  hours  from  the  hour  of 
12  M.  of  the  day  of  the  purchase.  Each  of  these 
tickets  contained  exceptions,  which  it  is  unnecessary 
to  set  out,  and  had  printed  on  its  reverse  side  certain 
conditions,    which   are   as  follows: 
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^'AGREEMENTS      AND      CONDITIONS      UNDER     WHICH      THIS 
TICKET    IS    ISSUED    AND    ACCEPTED. 

^'1.  This  insurance  does  not  cover  disappearance; 
nor  suicide,  sane  or  insane;  nor  injuries  of  which 
there  is  no  visible  mark  on  the  body;  nor  accident; 
nor  loss  of  limb  or  of  sight;  nor  disability  result- 
ing wholly  or  partly,  directly  or  indirectly,  from  any 
of  the  following  causes,  conditions,  or  acts,  or  when 
the  insured  is  under  the  influence  of,  or  effected  by, 
any  such  cause,  condition,  or  act,  viz. :  Disease,  bodily 
or  mental  infirmity,  hernia,  orchitis,  fits,  vertigo, 
sleep-walking;  medical  or  surgical  treatment  or  op- 
eration (amputation  necessitated  solely  by  injuries,  and 
made  within  ninety  days  after  the  accident,  excepted); 
intoxication  or  narcotism;  voluntary  or  involuntary 
taking  of  poison;  contact  with  poisonous  substances, 
or  inhalation  of  gas  or  vapor;  war  or  riot;  sun- 
stroke or  freezing;  internal  injuries  (inflicted  by  the 
insured  or  any  other  person);  voluntary  overexertion, 
wrestling,  lifting,  racing;  voluntary  or  unnecessary 
exposure  to  danger;  entering  or  trying  to  enter  or 
leave  a  moving  conveyance  using  steam  as  a  motor 
(cable  and  electric  cars  excepted);  riding  in  or  on 
any  conveyance  not  provided  for  the  transportation 
of  passengers;  walking  or  being  on  the  railroad  or 
bridge   of   any   railway. 

''2.  Immediate  written  notice  must  be  given  the 
company,  at  its  home  office,  Detroit,  Mich.,  of  any 
accident  and  injury  for  which  a  claim  is  to  be  made, 
with    full    particulars   thereof   and   full   name   and   ad- 
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dress  of  the  insured;  and,  unless  proof  of  death,  or 
of  loss  of  limb  or  sight,  or  of  duration  of  disabil- 
ity, be  likewise  supplied  within  two  months  of  time 
of  death  or  loss  of  limb  or  sight,  or  of  termination 
of  disability,  any  and  all  claims  against  said  com- 
pany shall  be  forfeited.  Legal  proceedings  for  re- 
covery hereunder  shall  not  be  brought  till  after  three 
months  from  the  date  of  filing  proof,  nor  brought 
at  all  unless  within  six  months  from  time  when  right 
of  action   shall   accrue. 

*'3.  The  insurance  which  may  be  issued  to  any 
one  person,  under  this  company's  accident  tickets,  is 
limited  to  two  tickets,  aggregating  $6,000,  with  $30 
weekly  indemnity;  and  under  tickets  and  policies  to- 
gether, to  $16,000,  with  $80  weekly  indemnity.  In- 
surance or  indemnity  in  excess  of  such  limits  shall 
be  void  fi'om  time  of  issue,  and  the  premium  for 
such  excess  shall  be  returned  to  the  insured  or  his 
legal   representatives   on   demand. 

**4:.  Any  medical  adviser  of  the  company  shall  be 
allowed,  as  often  as  he  may  require,  to  examine  the 
person  or  body  of  the  insured  in  respect  to  alleged 
injury   or   cause   of  death." 

Soon  after  purchasing  these  tickets,  Davis  em- 
barked on  a  steamer  for  his  home  in  Arkansas. 
About  four  o'clock  on  the  morning  of  the  thirteenth, 
he  was  called,  at  a  point  a  few  miles  below  the 
place  of  his  destination,  in  order  that  he  might  be 
ready  to  disembark  on  reaching  there.  He  came 
from   his   stateroom,    partially   dressed,   in    response  to 
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this  call,  exchanged  a  few  words  with  acquaintances, 
turned  and  went  out  of  the  cabin  to  an  open  gang- 
way leading  to  the  rear  of  the  boat.  This  was  the 
last  seen  of  him.  Before  and  after  reaching  his 
point  of  disembarkation,  a  thorough,  but  fruitless, 
search  was  made  for  him,  and  it  was  finally  con- 
cluded by  the  boat's  officers  that  he  had  fallen  over- 
board, and  was  possibly  drowned.  Unavailing  efforts 
were  made  to  find  the  body,  and  these  continued  for 
a  considerable  period  of  time.  Becoming  convinced 
that  he  w^as  dead,  the  family  and  friends  of  Datis, 
within  sixty  days  after  his  disappearance,  notified  the 
general  agent  of  the  company,  in  Memphis,  of  the 
factis,  and,  at  the  same  time,  communicated,  by  let- 
ter, with  the  plaintiff  in  error,  at  its  home  office 
in  Detroit,  giving  full  details  thereof,  and,  in  these 
letters,  they  made  the  claim  that  this  was  a  death 
within  the  terms  of  the  four  tickets,  though  no  for- 
mal proofs  of  loss  were  submitted.  In  July,  1896, 
a  body  was  found  in  the  mud  or  sand  of  the  Mis- 
sissippi River,  which,  although  in  an  advanced  stage 
of  decomposition,  was  identified  as  Davis'  by  a  num- 
ber of  witnesses.  After  this  discovery,  the  com- 
pany still  declining  to  pay,  this  suit  was  brought 
upon  all  the  tickets  of  insurance,  resulting  in  a  ver- 
dict and  judgment  for  the  full  amount  claimed  and 
interest.  From  this  judgment  an  appeal  has  been 
prosecuted   to   this   Court. 

1.    It  is  insisted  that  the  verdict  of  the  jury  is  un- 
supported  by   any   material   evidence   of    the   death   of 
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Davis.       The    facts    with    regard  to   his   disappearance 
and   the   subsequent   discovery   and    identification   of   a 
body   as   his   have   already   been    stated.       While   it   is 
true    that   there   was   some  conflict  of   testimony  as   to 
certain   points   of    identity,    yet    there    were    witnesses 
who   testified   with   much   positiveness    that    they   were 
familiar   with   deceased   in   his   lifetime,   and   that   they 
recognized    this    body    as    his,    from    certain    physical 
marks    upon    it    still    discoverable,    as    well    as    from 
the    clothing    upon    it,    that    was    yet    in    a    state    of 
comparative   preservation,    and   which   they  swore   cor- 
responded  with   that   Davis   wore   at   the   time  he  dis- 
appeared.    Crediting  these  witnesses,   as  the  jury  did, 
it  cannot   be   successfully   urged    that    the    verdict    as 
to    this    is    not    sustained    by   material    evidence.      A 
verdict    will    not    be    disturbed    by  this    Court    when 
there  is  legitimate  evidence  to  support  it,  there  being 
no  other  error.     Mailioay   v.   Mahony^   89    Tenn.,   311. 
2.    It    is    said    that    the    omission    to   furnish   pre- 
liminary proofs  of   death   was  an   absolute   bar  to  re- 
covery, and  that  the  trial  Judge  was  in  error  in  not 
so  directing   the   jury.       In   his   declaration   the   plain- 
tiff had   averred   that   notice   and   full   proof   of    death 
was   given   to   the   insurer,  as  required    by  the   tickets 
sued   on.       By    the   second   of   its   pleas   on   this   point 
the    defendant    put    its    defense    into    an    affirmative 
form,    and,    after    setting    out    the    condition    as    to 
notice    and    proof,    a    noncompliance    with    which,    by 
its  terms,   worked  a  forfeiture  of   the   insurance,   then 
alleged    that    no    proof    of    the   death    of    the   assured 
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was  given  within  the  two  months  from  the  date  of 
its  occurrence.  To  this  plea  the  plaintiff  replied  that, 
within  the  period  allowed  for  making  proofs,  the 
representative  of  the  assured  had  *' several  conversa- 
tions" with  the  general  agent  for  the  State  of  the 
insurance  company,  and  that  in  them  this  agent  said 
that  his  company  would  not  pay  this  loss  '*  because 
these  tickets  did  not  cover  a  disappearance,"  by  which 
it  'is  averred  there  was  a  waiver  of  proof  of  death. 
Thereupon  the  company  filed  a  rejoinder  denying  the 
matters   set   forth   in   the   replication. 

Then,  as  to  this,  there  was  only  a  question  of 
fact  left  to  be  submitted  to  the  jury — that  is,  whether 
the  general  agent  had  made  this  statement  to  the 
representative  of  the  deceased.  If  he  did,  then  there 
is  no  doubt  that  its  legal  effect  was  to  relieve  the 
parties  interested  from  making  preliminary  proofs. 
**A  refusal  to  pay  on  any  other  ground  or  a  denial 
of  liability  without  giving  reasons,  waives  the  fur- 
nishing of  proofs  or  defects  in  them  if  they  have 
been  furnished."  2  May  on  Ins.  (3d  ed.),  Sec. 
469. 

On  this  question  of  fact  there  was  one  witness  who 
testified  with  positiveness  that  the  general  agent  placed 
the  company's  declination  to  pay  on  the  distinct  ground 
that  this  was  simply  a  '^ disappearance"  of  Davis, 
and,  as  such,  not  covered  by  the  insurance.  This 
was  material  evidence  upon  which  to  rest  the  ver- 
dict of  the  jury,  so  far  as  this  point  was  concerned. 
Hallway    v.    Mahony^    »upra. 
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3.  But  it  is  urged  that,  however  it  may  be  as 
to  the  liability  of  the  company  upon  two  of  the 
tickets,  aggregating  $6,000,  in  view  of  the  condition 
upon  the  back  of  each  of  these  tickets  limiting  its 
liability  to  that  sum,  it  was  a  great  injustice  to  hold 
it   for    $12,000   and   interest. 

As  has  been  already  stated,  there  were  four  tickets 
of  §3,000  each,  sold  at  the  same  time  and  by  the 
same  agent  to  Davis.  There  is  no  testimony  in  the 
record  to  suggest  that  the  purchaser's  attention  was 
called  to  this  condition,  or  that  he  had  anv  notice 
of  any  limitation  upon  the  authority  of  the  agent  in 
the  sale  of  tickets,  or,  in  faot,  that  there  was  any 
limitation  upon  his  powers,  except  as  imposed  by  the 
tickets   themselves. 

But,  while  the  question  of  the  waiver  of  this  con- 
dition, resting  upon  the  sale  under  the  circumstances 
detailed,  was  very  much  debated  at  the  bar,  yet 
we  did  not  undertake  to  settle  it,  but  rested  the 
right  of  the  plaintiff  below  to  recover  on  all  these 
tickets  upon  another  and  wholly  independent  ground. 
In  order  that  this  may  be  clearly  understood,  it  is 
again  necessary  for  us  to  refer  to  the  pleadings  so 
far  as  they  relate  to  the  point  in  hand.  The  dec- 
laration contained  four  counts,  each  embracing  one 
of  these  tickets  or  policies,  as  they  are  indiscrimi- 
nately called.  Each  of  these  counts  averred  <'that 
the  defendant  is  a  corporation  by  the  laws  of  the 
State  of  Michigan,  with  power  and  authority  to  issue 
life  and   accident   policies;    that   heretofore,  to  wit,  on 
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the  twelfth  of  December,  1894,  the  defendant  issued 
plaintiff's  intestate  a  certain  policy  of  insurance,  in 
consideration  of  a  premium  therefor  by  the  plain- 
tiff's  intestate,"  etc.  To  this  declaration  the  insur- 
ance company  filed  four  separate  pleas.  The  first 
of  these  is  what  the  counsel  for  plaintiff  in  error 
denominates  the  general  issue,  but  which  we  will  here- 
after show  was  in  no  sense  such;  the  second  denied 
liability  because  of  the  omission  to  furnish  prelim- 
inary proofs;  the  third  set  out  the  condition  which 
relieved  the  company  from  liability  in  the  event  the 
assured  committed  suicide,  and  then  averred  that 
Davis  did  commit  suicide;  and  the  fourth  quoted  the 
condition  in  the  ticket  wherein  it  was  stipulated  that 
the  assured  ''shall  not  voluntarily  expose  himself  to 
unnecessary  danger,"  and  alleged  that  Davis  had  so 
exposed  himself  and  had  lost  his  life  thereby,  and 
that  for  this  reason  his  representative  was  barred 
from  recovery.  It  will  thus  be  seen  that  the  con- 
dition which  it  is  now  insisted  was  not  only  a  lim- 
itation on  the  agent's  right  to  sell  but  also  upon 
the  right  of  recovery  by  the  administrator  of  the 
assured,  is  not  plead,  and  was  therefore  not  in  issue 
under  the  most  liberal  rules  of  pleading,  unless  made 
so  by  the  first  of  these  pleas,  which,  as  before  stated, 
in  argument  is  called  that  of  the  ''general  issue." 
It  is  to  be  remembered  that  this  is  not  an  ac- 
tion of  tort.  On  the  contrary,  it  is  an  action  ex 
contractu  upon  four  different  instruments  of  writing, 
issued,   as  is  averred  by  the  insurer,   for  a  considera- 
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tion,  in  each  one  of  which  it  agreed  to  pay  the  as- 
sured ^3,000  in  a  certain  contingency  therein  ex- 
pressed. Now,  at  common  law,  the  plea  of  the 
general  issue  to  such  a  declaration  would  have  been 
either  nil  debet  or  non  assumpsit  as  a  slight  change 
in  phraseology  would  suggest.  Caruthers'  History  of 
L.  S.  (2d  ed.),  Sees.  211,  212.  On  the  other  hand, 
*'not  guilty"  was  the  plea  of  the  general  issue  in 
every  action  founded  on  tort  save  that  of  detinue, 
in    which    it   was    7i&ti    detinet,     Id,j    Sec.    209. 

It  would  be  impossible  to  find,  we  imagine,  in 
any  text-hook  ©r  decided  case  of  recognized  au- 
thority, where  the  plea  of  '*not  guilty"  was  ad- 
mitted as  a  plea  of  the  general  issue  to  a  declara- 
tion on  either  written  or  unwritten  contracts.  The 
very  definition  of  a  plea  of  the  <* general  issue" 
precludes  such  practice.  It  is  a  denial  of  the  alle- 
gations upon  which  a  recovery  is  sought.  It  * '  has 
a  form  which  varies  with  each  action,  but  in  any 
given  action  it  is  always  the  same.  In  debt  on  a 
simple  contract,  it  is  nil  debet;  in  debt  on  a  spe- 
cialty, it  is  7ion  est  factum;  in  detinue,  iioii  detinet; 
in  trover,  trespass,  and  trespass  on  the  case,  it  is  not 
guilty;  in  replevin,  it  is  non  cepit;  and  in  assumpsit, 
it  is  non   a^sxmpsit,^'*     18  Am.   &  Eng.   Enc.   L.,   522. 

The  Code  (M.  &  V.),  §§3623,  3624,  3625,  and 
3626  expressly  recognizes  such  pleading,  and  author- 
izes '*a  general  denial  of  the  plaintiff's  cause  of 
action  equivalent  to  the  general  issue  heretofore  in 
use,"     but,    on    filing    such    plea,    requires    notice    of 
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the  real  defense  to  be  given  to  the  adverse  party. 
Subsequently  an  Act  was  passed,  which  is  embraced 
in  the  Code  (M.  &  V.),  §3627,  which  gave  parties 
defendant  the  option  to  plead  in  accordance  with 
the  sections  just  referred  to  or  according  to  the 
laws  of  pleading  in  force  at  the  time  of  the  adop- 
tion of  the  Code — that  is,  according  to  the  rules  of 
the  common  law.  Under  neither  system  do  we  think 
it  can  be  seriously  maintained  that  the  plea  of  "not 
guilty ' '  raises  an  issue  in  an  action  on  a  contract. 
The  plea  which  it  is  now  insisted  has  that  effect  is 
in  these  words:  '<Now  comes  the  defendant  by  its 
attorney  and  for  plea  says  it  is  not  guilty  of  the 
matters  and  things  as  in  plaintiff's  declaration  alleged, 
and   of   this   puts   itself   on   the   country." 

This  is  not  an  answer  to  any  averment  in  the 
declaration;  in  legal  effect  it  was  no  plea,  for  ''every 
plea  in  bar  must  be  adapted  to  the  nature  of  the 
action   and   conformable   to   the   count." 

''If  the  defendant  plead  a  plea  not  adapted  to  the 
nature  of  the  action,  as,  71U  debet  in  assumpsit  or 
non  amumpsit  in  debt,  .  .  .  the  plaintiff  may 
treat  it  as  a  nullity  and  sign  judgment."  1  Chitty 
on   PI.,    *522;    1    Tidd   Pr.,    *564. 

If  this  be  the  sound  rule,  then  this  case  stood 
without  any  plea  of  the  general  issue,  and  alone  on 
the  special  pleas  and  the  issues  joined  on  them, 
under  neither  of  which  could  the  insurer  avail  him- 
self of  the  condition  in  question.  There  are  Courts 
of   the   highest   respectability  which    hold   that   ' '  stipu- 
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lations   added    to   a   principal    contract,    which    are    in- 
tended  to   avoid   the   defendant's   promise    by   way   of 
defeasance   or   excuse,"    must    be   specially   pleaded   (2 
May    on    Insurance,   3d   Ed.,    §591,    and   note;    Stand. 
Life   <&   Accident    Ins.    Co.    v.    Jones^    94    Ala.,    434 — 
S.    C,    10   So.    Rep.,   530),  and   cannot   be   availed  of 
under    the    plea    of    the    '< general    issue."      Whether 
this  practice   would   be   enforced   in   this   State   as   the 
correct    one    need    not    now    be    determined,    but    we 
have   no   hesitancy   in   stating  that   such   conditions   or 
stipulations    cannot    be    invoked   as   a   defense,    in   the 
absence   of   a   plea   of   the   general   issue,    and  also   of 
special   pleas   setting  them    up.       It   is   proper   to   add 
that   the   effect   of   a   verdict   in   favor   of   the   defend- 
ant going   to   trial   upon   a  false   plea   is   not   involved 
in    this    discussion.       Where    such   is   the   case    every- 
thing   that   can   will   be   implied,    by   fair   and    reason- 
able  intendment   from    the    allegations   in   the    record, 
to  sup|X)rt   the   verdict,    but   to   raise   such   an   intend- 
ment  a    verdict   in  favor   of   the   party  invoking   it   is 
indispensably   necessary.     1    Chitty   PL,  *674. 

But  it  is  now  urged  in  the  petition  for  rehearing 
that  this  issue  was  raised  by  demurrer.  It  is  true 
that  an  effort  was  made  to  present  it,  but  it  was 
not  raised.  This  contention  rests  on  the  third  ground 
of  demurrer,  which  is  in  these  words:  '*  Because 
the  local  agent  of  defendant  in  Memphis,  as  appears 
from  the  face  of  the  tickets  of  insurance,  made  part 
of  the  declaration,  had  *no  authority  from  defendant 
to    issue    tickets    of    insurance    to    W.     E.     Davis    in 
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excess  of  $6,000,  whereas  he  issued  them  in  the 
sum  of  $12,000,"  etc.  In  our  oral  opinion  we 
called  attention  to  this  as  a  '^speaking  demurrer," 
and,  as  such,  said  that  it  was  properly  overruled. 
This  characterization  is  now  called  in  question.  Where 
a  declaration  on  its  face,  and  without  reference  to 
extrinsic  matter,  seems  to  be  defective,  the  defend- 
ant may,  in  general,  demur.  1  Chitty  on  PL,  662. 
The  demurrer  admits  the  facts  that  are  well  pleaded, 
and  its  only  office  is  to  refer  the  question  of  their 
legal  sufficiency  to  the  decision  of  the  Court,  /i., 
662.  That  this  demurrer  alleges  matter  dshors  the 
record  is  apparent  when  we  state  that  the  declara- 
tion expressly  alleges  a  sale  of  these  tickets  by  the 
company  to  the  deceased,  and  the  only  averment 
from  w^hich  it  can  be  even  argued  that  they  were 
sold  in  Memphis  is  as  follows:  '*  Plaintiff  avers  that 
his  intestate  came  to  his  death  bv  external  and  ac- 
cidental  means,"  etc.,  *' whilst  en  route  from  the 
city  of  Memphis,  at  which  said  policy  of  insurance 
was  issued,"  etc.,  and  this  is  found  alone  in  the 
first  count,  covering  only  one  of  the  tickets.  There 
is  not  a  word  in  the  declaration  as  to  its  being 
sold  in  Memphis  or  by  a  local  agent  with  restricted 
authority.  For  what  therein  appears,  it  may  have 
been  sold  in  Detroit  by  the  chief  officers  of  the 
company,  and  simply  issued  or  delivered  to  the  as- 
sured  in   Memphis. 

But   it   is   insisted   that   plaintiff   below,   by  making 
prqfert   of    these   tickets,  has   made  them  and  the  con- 
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ditions  on  their  reverse  sides  a  part  of  his  declara- 
tion, and  thus  the  defendant  was  authorized  to  raise 
this  question  by  demurrer.  This  contention,  in  more 
respects  than  one,  is  unsound,  but  especially  is  it  so 
in  claiming  an  eflfect  for  profert  in  a  Court  of  com- 
mon law  which  it  does  not  possess.  It  assumes 
that  profert  made  these  tickets,  with  the  conditions, 
a  part  of  the  declaration.  This  is  an  error.  Pro- 
fei^t  is  nothing  more  than  a  profession  on  the  part 
of  the  plaintiff  that  he  brings  the  paper  which  is 
the  foundation  of  his  action,  into  Court  for  its  in- 
spection and  that  of  his  adversary.  The  import  and 
practical  meaning  of  profert  is  that  the  party  has 
the  writing  in  Court  ready  to  give  his  opponent 
oyer  of  it  (1  Chitty  on  PL,  365;  18  Am.  &  Eng. 
Enc.  L.,  510).  When  oyer  is  demanded  and  granted, 
then  the  matter  therein  set  out  becomes  a  part  of 
the  record,  and  the  party,  at  his  option,  may  demur 
or  plead  according  to  the  nature  of  the  fact  dis- 
closed. Hoh%on  V.  Mc Author^  3  McL.,  241;  Duval 
V.  Malone^  14  Grat.,  24.  And  without  oyer^  the 
writing  proffered  is  not  a  part  of  the  record  (1 
Bibb,  328,  571;  7  J.  J.  Mar.,  219),  and  the  Court 
is  necessarily  confined,  in  its  consideration  of  a  gen- 
eral demurrer,  to  the  statement  of  the  cause  of  ac- 
tion, and  cannot  look  to  any  supposed  paper  as  a 
foundation  of  the  action.  Harlan  v.  Dew^  3  Head, 
■503;    Martin   v.   Bank,    2    Cold.,    332. 

It   is    earnestly   pressed,  however,  that  this  holding 
of    the   Court    places    plaintiff    in    error    in    a    worse 
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position  than  if  it  had  not  plead,  but  had  permitted 
a  judgment  by  default  to  go;  that,  in  such  a  case, 
while  the  judgment  would  admit  plaintiff's  right  to 
some  damage,  yet,  upon  the  execution  of  the  writ 
of  inquiry,  the  company  would  be  permitted  to  avail 
itself  of  the  condition  in  question,  in  order  to  reduce 
recovery.  It  may  be  conceded  that  this  is  a  case 
which,  upon  judgment  by  default,  could  only  be 
settled  by  the  intervention  of  a  jury,  yet  the  ef- 
fect would  not  be  as  now  contended  for.  In  Wa?'- 
ren  v.  Kennedy^- 1  Heis.,  437,  this  Court  said:  <'We 
hold  that,  where  there  is  a  failure  to  plead  and  a 
judgment  by  default  at  law,  the  effect  of  the  judg- 
ment is  the  same  as  that  of  a  judgment  j>7'0  con- 
fesso  in  equity,  which  admits  the  allegations  of  the 
bill."  In  Union  Bank  v.  Hicks^  4  Hum.,  326,  it 
is  said:  ^'It  is  laid  down  in  all  the  books  on  prac- 
tice, and  is  unquestionable,  that  a  judgment  by  de- 
fault is  an  admission  of  the  cause  of  action,"  and 
it  was  there  held  that,  in  an  action  against  a  bank 
for  neglect  in  making  demand  of  payment  of  notes 
intrusted  to  it  for  collection,  and  in  giving  notice  to 
the  indorsers,  upon  the  execution  of  the  writ  of  in- 
quiry, after  judgment  by  default  that  evidence  that 
one  of  the  indorsements  was  a  forgery,  was  inad- 
missible. 

Applying  this  rule  to  the  case  at  bar,  where,  in 
the  declaration,  the  purchase  of  $12,000  of  accident 
policies,  for  a  consideration,  from  the  company,  the 
death    of    the    assured     within     the     terms     and     life 
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thereof  had  occurred,  and  notice  and  proofs  were 
distinctly  averred,  after  judgment  by  default,  upon 
the  execution  of  the  writ,  the  defendant  would  not 
be  permitted  to  show  a  purchase  from  an  agent 
whose  authority  to  sell  was  limited  to  $6,000.  On 
the  contrary, .  all  the  jury  would  find  to  do  in  exe- 
cuting the  writ  would  be  to  give  interest  on  the 
amount  of  these  ticket  policies  within  their  discretion. 
Nor  is  there  anything  in  Phmnix  Lis.  Co.  v. 
Munday^  6  Cold.,  548,  or  Plawinaii  v.  Foster^  6 
Cold.,  52,  to  support  the  contention  of  plaintiff  in 
error.  In  both  of  these  cases  pleas  of  the  general 
issue,  warranted  by  the  nature  of  the  actions,  were 
put  in,  and  in  each  one  the  question  was  as  to  the 
scope   of   the   plea  in   admitting   evidence. 

After  a  careful  review  of  the  record,  we  feel 
constrained  to  adhere  to  the  conclusions  heretofore 
announced.  We  are  the  less  reluctant  to  do  so  be- 
cause we  believe  that  this  is  in  accord  with  the 
merits  of  the  case,  for  not  only  were  these  tickets 
embraced  in  one  sale  by  the  local  agent  in  charge 
of  them,  but  it  is  apparent  that  both  the  general 
agent  for  Tennessee  of  this  company,  located  in  Mem- 
phis, where  these  tickets  were  sold,  and  the  presi- 
dent of  the  company,  at  Detroit,  were  fully  advised 
in  their  official  capacities,  immediately  after  the  death, 
of  all  the  details  of  this  claim,  and  neither  this  gen- 
eral agent,  in  his  several  conversations  with,  nor 
this  president,  in  his  reply  to  the  letters  of  the 
representatives   of   Davis,   gave   an   intimation  that  the 

13  p— 2 


l8  JACKSON : 


Insurance  Ck>.  v.  Thornton. 


local  agent  exceeded  his  authority  in  the  sale  of 
these  tickets.  It  was  only  after  this  suit  was  in- 
stituted that  this  defense  was  made,  and  then  with- 
out tendering  or  offering  to  pay  back  the  money 
received  by  the  company  for  the  tickets  which  it 
DOW   insists   are   void  and   uncollectible. 

The  petition  for  rehearing  is  overruled,  and  the 
judgment  of  affirmance  heretofore  pronounced  will  be 
maintained. 
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Oppenheimeb  V.  Bank. 


(Jackson.     Jane   12,    1896.) 


1.  Appeal.    Brings  up  entire  case. 

An  appeal  by  the  nnsnccessful  party  alone  bring^s  up  the  entire 
case  for  review  and  determination,  where  the  decree  below 
enjoins  the  collection  of  a  fraudulent  note  in  the  hands  of  a 
purchaser  before  maturity,  upon  the  ground  that  it  was  unne- 
gotiable,  but  held  that  appellant  purchased  without  notice  of 
the  fraud.     (Post,  pp,  20-23.) 

2.  Bn^LS  AND  Notes.     InnocevU  holder. 

The  purchase  from  strangers,  at  a  discount  of  twenty  per  cent., 
of  a  note,  one  maker  of  which  was  known  to  be  perfectly  sol- 
vent, does  not  charge  a  bank  with  constructive  notice  of  fraud 
in  procuring  the  note,  when  the  bank  was  accustomed  to  dis- 
count notes  of  solvent  parties  at  from  twelve  to  twenty-five 
per  cent,  per  annum.     (Post,  pp.  23-26.) 

Cases  cited:  Hunt  v.  Sanford,  6  Yer.,  387;  Merritt  v.  Duncan,  7 
Heis.,  163. 

3.  Same.    Providing  f(yr  atU)rTiey's  fees  rtegotAahle. 

A  note  is  not  rendered  non-negotiable  by  a  stipulation  for  the 
payment  of  attorney's  fees  for  its  collection,  which  is  entirely 
inoperative  until  after  the  maturity  of  the  note  and  its  dis- 
honor by  the  maker.     (Post,  pp.  26-33.) 

Case  cited:  Parham  v.  Pulliam,  5  Cold.,  497. 

4.  Same.    Extent  of  recovery  hy  innocent  holder. 

The  bona  >lde  holder  of  a  note  procured  by  fraud  can  recover  only 
to  the  extent  of  the  sum  actually  paid  by  him  for  it.  {Post, 
pp.  33-35.) 
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Cases  cited  and  approved:  Petty  v.  Hannum,  2  Hnm.»  102;  Hole- 
man  V.  Ilobson,  8  Hnm.,  127;  May  ^t;.  Campbell,  7  Hum.,  450; 
Green  v.  Stuart,  7  Bax.,  422. 


FROM     GIBSON. 


Appeal  in  error  from  Chancery  CJourt  of  Gibson 
County.     A.  G.  Hawkins,  Ch.,  sitting  by  interchange. 

McDeARMON     &     KiLLOUGH,     CoOPER     &     HaRWOOD, 

and   Neil   &   Deason   for   Oppenheimer. 

W.   M.   McCall   and  W.  I.   McFarland  for  Bank. 

McAlister,  J.  Complainants  filed  this  bill  to 
enjoin  the  defendant  bank  from  prosecuting  three  sev- 
eral suits  before  a  Justice  of  the  Peace,  for  the 
collection  of  certain  promissory  notes*.  It  is  charged 
in  the  bill  that  said  notes  were  procured  by  fraud 
and  are  without  consideration,  and  that  the  bank 
received  the  notes  from  the  payees  with  actual  or 
constructive  notice  of  the  fraud.  It  is  further  charged 
said  notes  were  not  negotiable,  for  the  reason  that 
each  contained  a  stipulation  for  the  payment  of  rea- 
sonable attorney's  fees,  and  that  said  bank  is  not 
protected  in  its  title  to  said  notes  as  an  innocent 
holder  for  value  in  due  course  of  trade.  The  Chan- 
cellor, upon  final  hearing,  was  of  opinion  that  the 
defendant    bank    purchased    said    notes   without   actual 
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or  constructive  knowledge  of  the  fraud,  but  held  that 
the  stipulation  in  respect  of  attorney's  fees,  destroyed 
the  negotiability  of  said  instruments,  and  thereby  de- 
feated the  claim  of  said  bank;  that  it  was  an  inno- 
cent holder  for  value  within  the  meaning  of  the  law 
merchant.  The  Court  decreed  that  said  notes  had 
been  procured  by  fraud  and  were  void  in  the  hands 
of  defendant  bank,  and  perpetually  enjoined  their 
collection.  The  bank  appealed,  and  has  assigned  as 
error  the  action  of  the  Chancellor  in  adjudging  said 
notes  non-negotiable  on  account  of  the  stipulation  in 
respect   of  attorney's   fees. 

The  facts  out  of  which  the  present  controversy 
has  arisen  may  be  briefly  stated.  The  record  dis- 
closes that  Curtis  Bros,  were  the  proprietors  of  a 
patent  churn,  which  they  were  engaged  in  selling  in 
Gibson  County.  Complainants  purchased  of  Curtis 
Bros,  the  exclusive  right  to  sell  this  churn  in  the 
State  of  Louisiana  and  certain  counties  of  Mississippi, 
for  which  they  agreed  to  pay  the  sum  of  $2,000, 
evidenced  by  four  notes,  each  for  the  sum  of  $500, 
and  payable,  respectively,  in  seven,  eight,  nine,  and 
ten  months  from  date.  The  following  is  a  specimen 
of  the   notes   in   controversy,   viz.: 

<« Trenton,  Tenn.,  June   3,   1889. 

^'Nine  months  after  date  we  promise  to  pay  to 
the  order  of  Curtis  Bros.,  or  bearer,  the  sum  of 
five  hundred  dollars,  negotiable  and  payable  at  the 
Exchange  Bank  of  Trenton,  Tenn.,  for  value  received. 
The    drawers    and    indorsers   severally   waive    present- 
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ment  for  payment,  protest,  and  notice  of  protest 
and  nonpajrment  of  this  note,  and,  in  case  of  suit, 
agree  to  pay  all  reasonable  attorney's  fees  for  col- 
lecting  the   same. 

'^1500   due   February   3,    1890. 

''L.  Oppenheimer, 
^'C.  T.  Love, 
^VR.  F.  Ross, 
^'H.  R.  Camp." 

On  the  twenty-seventh  and  twenty  eighth  of  June, 
1889,  three  of  these  notes  were  purchased  by  the 
defendant  bank  at  a  discount  of  twenty  per  cent. — 
that  is  to  say,  the  bank  paid  twelve  hundred  dollars 
for  the  three  notes  of  the  aggregate  face  value  of 
fifteen  hundred  dollars.  H.  R.  Camp,  one  of  the 
signers  of  the  notes,  was  in  the  employment  of 
Curtis  Bros,  in  the  capacity  of  salesman,  and  ne- 
gotiated the  sale  to  Oppenheimer  of  the  exclusive 
right  to  sell  this  churn  in  Louisiana  and  Mississippi. 
It  was  agreed  between  the  original  parties,  at  the  » 
time  the  notes  were  executed,  they  were  not  to  be 
transferred,  and  were  alone  payable  out  of  the  profits 
of  the  new  business.  Curtis  Bros.,  Camp,  and  Ames, 
soon  after  the  execution  of  the  notes,  left  the  State 
clandestinely,  and  their  whereabouts  is  unknown.  The 
proof  abundantly  shows  that  Curtis  Bros,  were  in 
collusion  with  Camp,  and  that  said  notes  were  pro- 
cured to  be  executed  upon  false  and  fraudulent  rep- 
resentations, and  as  between  the  original  parties  there 
was  a   total   failure   of   consideration.      The   defendant 
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bank,  however,  relies  upon  the  plea  of  innocent  pur- 
chaser for  value  before  maturity,  in  due  course  of 
trade,  and  without  notice.  Defendant's  counsel  in- 
sist that,  complainant  not  having  appealed  from  the 
ruling  of  the  Chancellor  that  the  bank  had  no  actual 
or  constructive  notice  of  the  fraudulent  conduct  of 
the  payees  in  procuring  the  execution  of  the  notes, 
this  question  cannot  be  reopened  in  this  Court.  But 
this  position  is  manifestly  erroneous,  since,  upon  the 
appeal  of  the  bank,  the  whole  case  is  open  for  re- 
examination, and  if  the  decree  in  favor  of  com- 
plainant is  found  correct  upon  any  groimd,  although 
incorrect  upon  the  ground  assigned  by  the  Chancellor, 
we  should  affirm   it. 

The  contention  of  learned  counsel  for  complain- 
ant is  that  the  purchase  of  the  notes  in  suit  from 
strangers  at  a  discount  of  twenty  per  cent.,  when 
the  bank  knew  that  Oppenheimer,  one  of  the  makers, 
was  perfectly  solvent,  indicates  knowledge  of  the  fraud, 
or  that  the  bank  had  such  constructive  notice  as  to 
put  it  upon  inquiry.  As  said  by  this  Court:  **When 
the  indorsee  takes  negotiable  paper  before  maturity 
under  circumstances  which  might  reasonably  create  a 
suspicion  that  it  was  not  good — as,  where  he  buys  a 
note  on  a  solvent  man,  having  less  than  one  year 
to  run,  for  $333.33  at  $125,  with  an  agreement  to 
pay  $25  more  if  collected  without  suit,  he  takes  it 
at  his  peril  and  subject  to  the  equities  between  the 
original  parties."  Hunt  v.  Sanford,  6  Yer.,  387;  7 
Heis.,    163. 
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Says  Mr.  Tiedeman,  in  his  work  on  Commercial 
Paper,  Sec.  291:  ''It  is  said  that  inadequacy  of 
price  paid  for  negotiable  paper  may  l>e  so  gross  as 
to  justify  the  conclusion  that  the  purchaser  is  charged 
with  notice  of  a  fraudulent  or  defective  title  on  the 
part  of  the  vendor.  And  it  has  been  held  there 
was  constructive  notice  of  fraud  or  of  some  other 
equally  effective  defense  to  the  paper  where  the  pur- 
chaser paid  $125  for  a  note  of  $333.33,  $50  for  a 
note  of  $300,  $5  for  a  note  of  $300.  On  the 
other  hand,  it  has  been  held  that  the  purchaser  of 
a  commercial  instrument  was  a  holder  for  value, 
and  hence  took  it  free  from  equitable  defenses,  when 
he  paid  $100  for  a  note  of  $250,  $50  for  a  note 
of  $100,  or  $12.50  for  a  note  of  $25.  It  is  cer- 
tain that  a  purely  nominal  consideration  would  not 
make  the  purchaser  a  holder  for  value.  And  it  may 
be  stated,  subject  to  an  explanation  of  terms,  that 
an  inadequate  price  always  puts  the  person  upon  in- 
quiry and  may,  certainly,  along  with  other  suspicious 
circumstances,  charge  him  with  notice  of  existing 
defenses.  But  every  price  is  not  inadequate  which 
is  less  than  the  face  value  of  the  instrument  pur- 
chased. Commercial  paper  of  every  kind  has  its 
commercial  value,  rising  above  or  falling  below  par, 
according  to  the  financial  credit  of  the  person  liable 
on  it.  Only  that  price  is  inadequate  which  falls 
below  the  market  value,  and  if  the  disproportion 
between  the  price  paid  and  the  market  value  be  very 
great,    it   is   fair   and    just   to   presume   that  the   pur- 


APRIL  TERM,   1896.  25 

Oppenheimer  v.  Bank. 

chaser  had  reasonable  grounds  for  suspecting  fraud 
or  some  other  defense  to  the  instrument.  Each  case 
must,  therefore,  stand  on  its  own  merits.  One-half 
the  face  value  may,  under  some  circumstances,  be  a 
grossly  ina<lequate  price,  while,  under  different  cir- 
cumstances, it  may  be  greatly  in  excess  of  what 
the  instrument  is  worth  on  the  market."  Tiedeman, 
Sec.    291. 

We  think  the  rule  laid  down  by  Mr.  Tiedeman 
is  sound,  and  furnishes  an  intelligible  basis  for  the 
determination  of  what  constitutes  inadequacy  of  price 
in  the  purchase  of  commercial  paper.  We  cannot 
saj',  however,  in  view  of  this  rule  and  the  proof  in 
the  record,  that  there  was  any  such  gross  disparity 
between  the  commercial  value  of  the  notes  and  the 
price  actually  paid,  as  to  awaken  suspicion  in  the 
minds  of  the  officers  of  the  bank  of  any  infirmity 
in  the  paper.  The  proof  shows  that  this  bank  was 
accustomed,  during  this  time,  to  discount  paper  at 
rates  varying  from  twelve  to  twenty-five  per  cent, 
per  annum,  and  that  it  had,  prior  to  this  time,  dis- 
counted paper  held  by  these  payees  on  other  solvent 
parties  at  such  rates.  It  was  also  insisted  in  argu- 
ment that  H.  R.  Camp,  one  of  the  makers  of  the 
notes,  negotiated  the  sale  of  this  paper  to  the  bank, 
and  that  this  fact  was  sufficient  to  put  the  purchaser 
upon  inquiry.  Nothing  can  be  predicated  upon  this 
position,  for  the  reason  that  it  does  not  distinctly 
appear  from  the  record  whether  it  was  Ames  or 
Camp   who   sold   the   notes   to   the  bank.     The  officers 
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of  the  bank  who  purchased  the  paper,  are  unable 
to  state  which  of  these  parties  conducted  the  trans- 
action, and  there  is  no  other  proof  in  the  record 
on  the  subject.  We  hold,  however,  this  feature  un- 
important in  this  case.  We  find  no  facts  or  cir- 
cumstances in  the  reoord  fixing  the  bank  with  knowl- 
edge, actual  or  constructive,  of  the  fraudulent  char- 
acter of  the  paper,  and  the  holding  of  the  Chancellor 
in   respect   of  this   proposition   is   correct. 

The  next  question  presented  is  whether  the  stipula- 
tion in  respect  of  payment  of  attorney's  fees,  written 
in  the  face  of  the  note,  destroys  its  negotiability  and 
thus  dismantles  the  note,  allowing  proof  of  fraud  in  its 
execution.  The  question  presented  has  given  rise  to 
much  judicial  controversy,  and  the  decisions  announced 
in  different  States  and  jurisdictions  are  by  no  means 
reconcilable,  and,  since  the  question  is  one  of  first 
impression  in  this  State,  we  shall,  after  a  review  of 
the  authorities,  adopt  that  view  which  most  commends 
itself  to   our   reason    and   judgment. 

Mr.  Tiedeman,  in  the  work  already  cited.  Com- 
mercial Paper,  Sec.  28  (J),  says:  «« Bills  and  notes, 
particularly  the  latter,  sometimes  contain  stipulations 
that,  if  not  paid  voluntarily,  the  drawer  or  maker 
will  pay  the  attorney  and  collection  fee.  It  has 
been  much  discussed  what  is  the  effect  of  such  a 
stipulation  upon  the  legal  character  of  the  instru- 
ments to   which   they   are   added. 

<<A  few  decisions  maintain  that  the  stipulation  is 
in   the   nature   of    a  usurious    charge   and    avoids   the 
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whole  transaction  under  the  laws  prohibiting  usury." 
CSting  State  v.  Taylor,  10  Ohio,  378;  Shelton  v. 
GiU,    11    Ohio,    417;    Dow   v.    Updike,    11   Neb.,    95. 

It  may  be  remarked  under  this  head  that,  in  the 
case  of  JParham  v,  J.  J,  JthiMmm,  Exf*,  etc.,  5 
Cold.,  497,  this  Court  held  that  a  stipulation  in  a 
note  to  pay  attorney's  commission  for  collecting  is 
not  usurious.  Other  decisions  hold  the  stipulation  to 
be  void  because  it  is  in  the  nature  of  a  penalty 
and  tends  to  the  oppression  of  impecunious  debtors. 
But  the  avoidance  of  the  stipulation  on  such  grounds 
enables  the  Courts  to  treat  the  stipulation  as  mere 
surplusage  and  hold  the  instrument  to  be  negotiable 
notwithstanding."  Gting  77  Pa.  St.,  131;  84  Pa. 
St.,  410;  92  Pa.  St.,  227;  84  N.  C,  24;  63  Mo., 
23;  64  Mo.,  477;  71  Mo.,  618,  622,  627;  63  Wis., 
599;  27  Minn.,  240;  14  Bush,  814;  Meyer  v.  Ilart, 
40  Mich.,  517;  Bulloch  v.  Taylm^,  39  Mich.,  138; 
Garr  v.    Louisville   Banking    Co.,    11    Bush,    182. 

^'In  a  large  number  of  cases  the  stipulation  is  held 
to  be  valid,  but  because  it  renders  the  gross  sum 
to  be  recovered  on  the  instrument  uncertam,  its  in- 
sertion in  a  bill  or  note  is  declared  to  destroy  its 
negotiability."  Citing  Sweeney  v.  Thickstrew,  77  Pa. 
St.,  131;  Woods  v.  North,  84  Pa.  St.,  410;  Johnston 
V.  Spear,  92  Pa.  St.,  227;  First  National  Bank  v. 
Bynunt,  84  N.  C,  24;  First  National  Bank  v. 
Gay,  63  Mo.,  33;  Samstag  v.  Conley,  64  Mo.,  477; 
First  National  Bank  v.  Marlow,  71  Mo.,  618;  Storr 
V.    Wakefield,   71   Mo.,    622;    First   National   Bank   v. 
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Gay,    71    Mo.,    627;    Morgan    v.    EdumnU,    53   Wis., 
b^^\    Jones   v.    Radtiz,    27    Minn.,    240. 

**  There  are  also  other  cases  which  not  only  rec- 
ognize the  validity  of  the  stipulation,  but  also  the  ne- 
gotiability of  the  paper  in  which  it  appears."  Citing 
Dietrich  v.  Baylie,  23  La.  Ann.,  767;  Overton  v. 
Matthewfi,  35  Ark.,  147;  Smith  v.  Munci^  Nathnal 
liayiJc,  29  Ind.,  159;  First  Nat,  Bank  v.  Canatsey^ 
34  Ind.,  149;  Johnston  v.  Crossland,  34  Ind.,  344; 
Smith  V.  St.  Silvers,  32  Ind.,  321;  Wyant  v.  Part- 
torf,  37  Ind.,  512;  Ilabhard  v.  Harrison,  38  Ind., 
325;  Wilkes  v.  Woollen,  54  Ind.,  164;  Sjperry  v. 
Harr,  32  Iowa,  184;  Seatin  v.  Scovilh,  18  Kan., 
435;  Iloicestien  v.  Barnes,  U.  S.  C.  C,  Kansas, 
28  Am.  Rep.,  406  (S.  C,  5  Dillon,  482);;  ^^a/-<? 
V.  Dubuque  Bank,  8  Neb.,  10;  Farmer's"*  Natio7ud 
Bank  v.  Rasmitsson,  1  Dakota,  60;  Wilson  Sweny 
Machine  Co.  v.  Moreno,  U.  S.  C.  C,  Oregon,  29 
Am.  Rep.,  406  (S.  C,  7  F.ed.  Rep.,  806);  Storie- 
7ncm  V.  Pj^Zc?,  35  Ind.,  103.  Indiana  now  prohibits 
by  statute  such  stipulations  in  notes  unless  uncon- 
ditional.      Rev.    Stat.    (1876),    149. 

Mr.  Tiedeman  remarks  that  where  the  amount  to 
be  recovered  as  attorney's  fees  is  explicitly  stated 
in  the  instrument,  it  would  seem  that  the  sum  of 
money  to  be  recovered  on  the  paper,  with  the  attor- 
ney's fees  added  to  the  principal  and  interest,  would 
be  as  certain  as  the  principal  and  interest  would  be 
alone,  for  the  interest  continues  to  accumulate  if  the 
paper   is   not   honored   at   maturity.       When  the  exact 
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amount  of  the  fee  is  not  stated,  only  reasonable  fees 
can  be  recovered,  and  there  may  be  some  ground 
for  objecting  to  the  negotiability  of  such  an  instru- 
ment. But  it  would  seem  that  even  such  an  instru- 
ment ought  to  be  held  negotiable,  for  the  stipulation 
for  reasonable  attorney's  fees  renders  the  amount  no 
more  uncertain  than  the  addition  by  the  law  merchant 
to  the  principal  sum  of  the  costs  of  protest  and  the 
taxed    costs   of   the   suit. 

Mr.  Randolph,  in  his  work  on  Commercial  Paper, 
Vol.  1.,  Sec.  205,  in  treating  this  subject,  says: 
'*The  effect  of  a  stipulation  for  attorne^'^'s  fees  or 
costs  of  suit  contained  in  a  note  has  been  the  sub- 
ject of  much  consideration,  more  especially  in  our 
Western  States.  As  an  agreement  and  irrespective 
of  usury  laws  and  other  statutory  prohibitions,  such 
a  stipulation  is  in  itself  valid."  Citing  MeacKam  v. 
Penrose^  60  Miss.,  217;  Brmvn  v.  Barber^  59  Ind., 
533;  First  Nat,  Bank  v.  Breese^  39  Iowa,  640; 
Garver  v.  Pontorris,  66  Ind.,  191;  42  Ind.,  176; 
61  Ind.,  276;  47  Ind.,  559;  85  Ind.,  317;  Miner 
V.  Paris  Excha7ige  Bank,  53  Texas,  559.  ^'And  the 
fees  so  stipulated  for  may  be  recovered  by  the  holder 
of  the  notes,  although  not  the  original  payee."  Cit- 
ing Johnson  v.  Crosslaiid,  34  Ind.,  334.  ^'And  where 
a  stipulation  of  this  sort  is  contained  in  a  bill  of 
exchange,  it  has  been  held  to  be  embraced  in  the 
liability  assumed  by  the  acceptor."  Bank  of  British 
North  America  v.  Ellis,  2  Fed.  Rep.,  44;  29  Ind., 
158. 
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*^It  may  be  said  in  general,"  says  the  author, 
''that  such  a  stipulation  for  fees  does  not  affect  the 
negotiability  of  the  note  containing  it,  even  though 
the  stipulation  be  restricted  to  the  case  of  suit  being 
brought  on  the  instrument."  Citing  1  Daniel  Neg. 
Instrument,  66;  2  Parson's  Bills  and  Notes,  147; 
Dietrich  v.  Baylie^  23  La.  Ann.,  767;  Heard  v.  Du- 
hxique  Co.  Bank^  8  Neb.,  10,  24;  Sperry  v.  Horr^ 
32  Iowa,  184;  Seaton  v.  ScoviUe^  18  Kan.,  433;  7 
Fed.  Rep.,  806;  16  Fed.  Rep.,  89;  Trader  v.  Chi- 
chester^ 41  Ark.,  242;  Gaar  v.  Louisville  BamMng 
Co.^  11  Bush,  180;  Nicherson  v.  Sheldon^  33  111., 
372;  and  citing  also  the  Indiana  cases,  Davidson  v. 
Voi'se^  52  Iowa,  384;  McOill  y.  Grijffin^  32  Iowa, 
446;  Randolph  on  Com.  Paper,  Vol.  III.,  §§1717, 
1718;   Chitty,    770. 

Says  Mr.  Daniel,  in  his  work  on  Negotiable  In- 
struments, Sec.  62  (^):  ''Such  instruments  should,  we 
think,  be  upheld  as  negotiable.  They  are  not  like 
contracts  to  pay  money  and  do  some  other  thing. 
They  are  simply  for  the  payment  of  a  certain  sum 
of  money  at  a  certain  time,  and  the  additional  stipu- 
lation as  to  attorneys'  fees  can  never  go  into  effect 
if  the  terms  of  the  note  or  bill  are  complied  with. 
They  are,  therefore,  incidental  and  ancillary  to  the 
main  engagement,  intended  to  assure  its  performance 
or  to  compensate  for  trouble  and  expense  entailed 
by  its  breach.  At  maturity  negotiable  paper  ceases 
to  be  negotiable  in  the  full  commercial  sense  of  the 
term,    as   heretofore    explained,    though   it  still  passes 
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from  band  to  hand  by  tbe  negotiable  forms  of  trans- 
fer, and  it  seems  paradoxical  to  hold  that  instru- 
ments evidently  framed  as  bills  and  notes  are  not 
negotiable  during  their  currency  because,  when  they 
cease  to  be  current,  they  contain  a  stipulation  to 
defray  the  expenses  of  collection.  Such  stipulations 
do  not,  we  think,  render  such  instruments  usurious. 
The  additional  amounts  are  in  consideration  of  ad- 
ditional trouble  and  expense  inflicted  on  the  holder, 
and  not  excessive  interest  for  the  loan  or  forbear-  ' 
ance  of  money."  The  author  states  further  that 
the  cases  sustaining  the  negotiability  of  such  in- 
struments consider  that  the  stipulation  in  respect  of 
attorneys'  fees  is  valid  because  it  is  an  indemnifica- 
tion assured  by  the  maker  against  the  consequences 
of  his  own  act,  for,  unless  in  default,  he  will  not 
have  to  pay  the  additional  amount;  that  it  is  con- 
sonant with  public  policy,  because  it  adds  to  the 
value  of  the  paper;  has  a  tendency  to  lower  the 
rate  of  discount,  not  only  because  it  promises  less 
expensive  collection,  but  bears  evidence  of  a  greater 
degree  of  confidence  on  the  part  of  the  maker 
in  his  ability  to  pay  without  suit,  and  that  it 
does  not  impair  the  negotiability  of  the  instru- 
ment, for  the  reason  that  the  sum  to  be  paid  at 
maturity  is  certain;  that  commercial  paper  is  ex- 
pected to  be  paid  promptly;  that,  if  so  paid,  no 
element  of  uncertainty  enters  into  the  contract;  that 
it  ceases  to  be  negotiable  in  the  full  sense  of  the 
term    if    not    paid    at    maturity,    and    that    tbe    addi- 
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tional  agreement  relates  rather  to  the  remedy  upon 
the  note,  if  a  legal  remedy  be  pursued,  than  to 
the  sum  which  the  maker  is  bound  to  pay,"  etc. 
2    Daniel   on   Neg.    Ins.    (3d   Ed.),    Sec.    62. 

This  doctrine  has  received  the  indorsement  of  such 
eminent  jurists  as  Mr.  Justice  Brewer,  now  an  Asso- 
ciate  Justice  of  the  United  States  Supreme  Court,  who 
said,  in  the  case  of  Seaton  v.  Scoville^  18  Kan., 
781,  viz.:  ''It  seems  to  us,  therefore,  a  just  con- 
clusion that  paper  otherwise  negotiable  is  not  ren- 
dered non-negotiable  by  a  stipulation  for  the  payment 
of  costs  of  collection,  including  attorneys'  fees,  in 
case  suit  is  brought  thereon."  Justice  Brewer  cited 
with  approval  the  case  of  Oaar  v.  Louisville  Bank- 
ing  Co,,  11  Bush  (Ky.),  180  (S.  C,  21  Am.  Rep., 
709),  in  which  it  was  said,  viz.:  ''The  reason  for  the 
rule,  that  the  amount  to  be  paid  must  be  fixed  and 
certain,  is  that  the  paper  is  to  become  a  substitute 
for  money,  and  this  it  cannot  be  unless  it  can  be 
ascertained  from  it  exactly  how  much  money  it  rep- 
resents. As  long,  therefore,  as  it  remains  a  sub- 
stitute for  money,  the  amount  which  it  entitles  the 
holder  to  demand  must  be  fixed  and  certain;  but 
when  it  is  past  due,  it  ceases  to  have  that  peculiar 
quality  denominated  negotiability,  or  to  perform  the 
ofiice  of  money;  and  hence,  anything  which  only  ren- 
ders its  amount  uncertain  after  it  has  ceased  to  be 
a  substitute  for  money,  but  which  in  nowise  af- 
fected it  until  it  had  performed  its  office,  cannot 
prevent   its   becoming   negotiable   paper." 
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Upon   a    careful   review  of   the   authorities,  we   can 
perceive    no    reason    why   a    note,    otherwise  endowed 
with   all    the    attributes   of    negotiability,    is    rendered 
Don -negotiable    by   a   stipulation    which   is   entirely   in- 
operative  until    after    the    maturity   of    the    note    and 
its   dishonor    by   the   maker.      The   amount  to  be  paid 
is   certain    during   the   currency   of   the    note   as   a  ne- 
gotiable   instrument,    and    it    only    becomes    uncertain 
after  it  ceases  to  be  negotiable  by  the  default  of   the 
maker     in    its    payment.       It    is    eminently   just    that 
the  creditor  who  has  incurred  an  expense   in   the  col- 
lection   of    the    debt,    should    be    reimbursed    by    the 
debtor    by    whose    default    the    action    was    rendered 
necessary   and    the    expense    entailed.       So    far     from 
such   a   stipulation  discounting  the  negotiability  of  the 
instrument,     we    think,    with    Mr.    Daniel,    that    it     is 
an   indemnification   assured    by   the   maker   against   the 
consequences   of    his    own*   act;    that    it    is    consonant 
with   public    policy   because    it    adds   to   the   value    of 
the  paper;   has  a  tendency  to  lower   the  rate   of    dis- 
count,   not    only    because    it    promises    less    expensive 
collection,   but   bears   evidence  of   a   greater   degree  of 
confidence   on   the    part   of    the    maker    in   his   ability 
to  pay   without   suit. 

We  are,  therefore,  of  opinion  the  decree  of  the 
Chancellor  adjudging  said  notes  non-negotionable  was 
erroneous.  We  hold,  however,  that,  these  notes  be- 
ing fraudulent  in  their  inception  and  without  con- 
sideration between  the  original  parties,  the  bank  will 
only  be  entitled   to   recover   to   the  extent  of   the  sum 
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actually  paid  by  it,  to  wit,  the  sum  of  $1,200  and 
interest.  In  other  words,  we  hold  there  was  a  ne- 
gotiation of  the  notes  in  due  course  of  trade  only 
to  the  extent  of  the  amount  actually  paid.  Petty 
V.  Sannum,  2  Hum.,  102;  Holeman  v.  Hobson^  8 
Hum.,  127;  MaJy  v.  Campbell^  7  Hum.,  460;  Cheerh 
V.    Stuart^    7   Baxter,    422. 

The  reason  of  this  rule  is  thus  stated  by  Mr. 
Daniel,  viz. :  ' '  When  the  execution  of  a  bill  or  note 
has  been  induced  by  fraud,  a  different  rule  applies. 
The  bona  fide  holder  of  it,  for  value  and  without 
notice,  is  undoubtedly  entitled  to  be  protected  against 
a  loss  which  would  befall  him  if  the  party  defrauded 
were  permitted  to  set  up  the  defense  of  fraud  on 
the  part  of  the  payee  against  him.  But  it  does  not, 
therefore,  follow  that  he  may  recover  of  such  party 
the  whole  amount,  when  he  has  paid  a  less  sum. 
For  his  protection  and  security  against  loss,  it  is 
only  necessary  that  he  should  be  paid  back  the 
amount  which  he  was  induced  to  give  for  the  in- 
strument by  its  appearance  of  validity,  and,  there- 
fore, such  amount  is  the  limit  of  his  recovery  against 
the  drawer  or  maker  who  was  defrauded  into  the  ex- 
ecution  of  the  instrument.  .  .  .  The  paper  derives 
its  vitality  wholly  from  the  circumstance  that  it  has 
been  obtained  for  value  without  notice  by  an  inno- 
cent purchaser.  For  his  protection,  it  is  maintained 
in  his  bands  as  a  legal  obligation.  The  object  of 
the  law  is  to  save  him  from  loss,  and,  to  do  that, 
a  recovery  of   the   amount   he   may  advance  is  all  that 
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can  be  required.  To  go  beyond  it  would  be  in- 
equitable and  unjust  to  the  party  after  that  equally 
entitled  to  be  protected  from  loss."  Daniel  on  Ne- 
gotiable Instruments,  Vol.  L,  Sec.  768;  Todd  v.  Shel- 
ioumej    15    N.    Y. 
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SCHMALZ&IED    V.     WhITE. 

(Jackson.     June    13,    1896.) 

1.  Landlord  and  Tenant.     Landlord* 8  dvty  a^  to  secret  defects. 

The  duty  of  disclosing  to  a  tenant  hidden  defects  and  secret  con- 
ditions that  contribute  to  make  the  property  unsafe,  is  not 
imposed  upon  a  landlord  who  is  ignorant  of  them,  without 
fault  or  negligence  on  his  part.     {Post,  pp.  37-41.) 

Cases  cited  and  approved:  Banks  v.  White,  1  Sneed,  614;  Oil 
Works  V.  Bickford,  14  Lea,  657;  98  N.  Y.,  345;  56  N.  Y.,  398 
(S.  C,  15  Am.  R.,  438);  L.  R.  5  Q.  B.,  501;  10  C.  B.,  591;  135 
Mass.,  380;  120  U.  S.,  712;  147  U.  S.,  413. 

Cited  and  distinguished:  Hines  v.  Willcox,  96  Tenn.,  148,  328. 

2.  Same.    Landlords  duty  as  to  fire  escapes. 

Fire  escapes  need  not  be  provided  by  a  landlord  for  the  safety 
of  a  tenant  or  for  anyone  on  the  premises  by  the  latter's  invi- 
tation or  permission,  unless  this  is  required  by  statute  or  ordi- 
nance.    {Posty  PP'  41-45.) 

Cases  cited  and  approved:  126  Mass.,  84  (S.  C,  30  Am.  R.,  661); 
126  Mass.,  90;  131  N.  Y.,  194  (S.  C,  15  L.  R.  A.,  194). 

3.  Repeal.     Of  ordinance  by  iinplUxition. 

An  ordinance  requiring  fire  escapes  on  buildings  of  specified 
kinds,  when  it  is  a  subsection  of  a  general  ordinance  covering 
the  whole  subject  of  erection  of  buildings  within  the  city,  re- 
peals by  necessary  implication  an  earlier  ordinance  which 
made  a  different  list  of  the  buildings  to  be  provided  with  fire 
escapes,  and  placed  the  control  of  the  matter  in  the  hands  of 
a  different  officer.     {PosU  PP-  42-44.) 

Cases  cited  and  approved:  Poe  t>.  State,  85  Tenn.,  495;  State  v. 
Terrell,  86  Tenn.,  523;  State,  exreLy  v.  Butcher,  93  Tenn.,  679; 
12  R.  L,  473;  67  111.,  102. 
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4.  FixtR  Escapes.    Failure  to  comply  with  ordinance  requiring. 

Failure  of  the  owner  of  a  building  to  comply  with  the  ordinance 
as  to  fire  escapes,  even  if  not  of  itself  the  ground  of  an  action 
l3y  a  x>erson  injured  thereby,  is  at  least  a  matter  to  be  consid- 
ered in  connection  with  other  facts  and  circumstances  on  the 
q^uestion  of  negligence.     {Post,  pp..  44^  45.) 

Cases  cited:  Queen  v.  Dayton,  etc.,  Co.,  95  Tenn.,  458;  33  Minn.,  323 
(S.  C,  53  Am.  R.,  47);  40  Minn.,  103  (S.  C,  12  Am.  R.,  698);  111 
U.  S.,  228;  106  Mass.,  458  (S.  C.  8  Am.  R.,  356);  89  Pa.  St.,  71  (S. 
C,  33  Am.  R.,  726);  40  Md.,  312  (S.  C,  17  Am.  R.,  603);  11  R.  I., 
456  (S.  C,  23  Am.  R.,  502);  1  Disney,  532. 


FROM    SHELBY. 


Appeal  from   the   Circuit  Court  of   Shelby  County. 
L.    H.    EsTES,    J. 

MoROAN  &  McFarland  and  Turley  &  Wright 
for  Plaintiflf. 

James  M.  Greer  and  C.  D.  M.  Greer  for 
Defendant. 

Beard,  J.  The  plaintiffs  in  error  were  the  own- 
ers of  a  four-story  building  in  Memphis,  which  was 
burned  in  November,  1893.  At  that  time  the  Young 
Men's  Christian  Association  occupied  the  second  and 
third  floors  under  a  contract  of  subtenancy.  The 
defendant  in  error  was  a  member  of  the  association, 
and,  when  the  fire  occurred,  was  on  the  second  floor. 
In    attempting    to    escape    he    leaped    to    the    ground 
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and  was  seriously  injured.  This  suit  was  instituted 
by  him  against  the  owners  of  the  property  to  re- 
cover damages  for  this  injury.  The  gravamen  of 
his  declaration  is  that  the  building  was  negligently 
constructed,  in  that,  contrary  to  law  and  the  ordi- 
nances of  the  city,  it  was  not  provided  with  fire- 
escapes,  and  that  this  neglect  was  the  proximate 
cause  of  his  injury.  Upon  issues  properly  made 
there  was  a  verdict  and  judgment  for  the  plaintiff 
below.  The  case  is  before  us  upon  assignments  of 
error  to  the  charge  of  the  trial  Judge.  Two  of 
these   will   be   noticed, 

1.  In  his  instructions  to  the  jury  he  said:  ''Under 
the  common  law,  when  a  landlord  leased  or  rented 
a  house  to  a  tenant,  he  was  bound  to  deal  fairly 
with  such  tenant.  He  was  required  to  disclose  to 
the  tenant  any  hidden  defects  in  the  construction  of 
the  building  or  any  secret  conditions  or  surround- 
ings that  contributed  to  render  the  building  unsafe 
to  life,  limb,  health  or  property,  so  that  if  the 
landlord  failed  to  make  such  disclosures  as  would 
apprise  the  tenant  of  the  condition  of  the  premises 
before  he  became  his  tenant,  and  the  failure  to  make 
such  disclosures  caused  the  tenant  or  some  one  there 
on  his  invitation  to  be  injured  or  suffer  loss,  then 
such  act  of  the  landlord  was  held  to  be  fraudulent, 
and   made   him   liable   for    whatever   injury   resulted." 

It  will  be  seen  that  in  this  paragraph  the  Cir- 
cuit Judge,  in  effect,  tells  the  jury  that  the  com- 
mon   law    placed    on    the    landlord    the    duty   of    dis- 
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closure  to  the  tenant  of  hidden  defects  and  secret 
conditions  that  contribute  to  make  the  demised  prop- 
erty unsafe,  and  made  him  liable  for  any  injuries 
resulting  therefrom,  not  only  to  his  tenant,  but  to 
anyone  on  the  premises  by  the  invitation  of  his 
tenant,  though  the  landlord  was  ignorant  of  these 
defects  and  conditions,  without  fault  or  negligence 
on  his   part. 

The  common  law  imposes  no  such  responsibility 
on  the  landlord.  It  does  not  make  him  an  insurer 
to  the  tenant.  On  the  contrary,  in  the  ordinary 
contracts  of  letting,  it  does  not  imply  any  warranty 
on  the  part  of  the  landlord  that  the  teased  premises 
are  in  a  safe  and  habitable  condition,  since  the  ten- 
ant ordinarily  has  it  in  his  power  to  inspect  the 
premises  and  so  accept  them  at  his  own  risk.  Bus- 
well   on   Law   of   Per.    Inj.,    §82. 

In  Edwards  y.  K  Y.  iSi  Id.  R,  E.  i?.,  98  N. 
Y.,  245,  it  is  said:  ^'It  is  a  universal  rule,  to 
which  no  exception  can  be  found  in  any  case  now 
regarded  as  authority,  that,  upon  the  demise  of  real 
estate,  there  is  no  implied  warranty  that  the  prop- 
erty is  fit  for  occupation  or  suitable  for  the  use  or 
purpose  for   which   it   is   hired." 

In  Jaffe  v.  Ilartean,  56  N.  Y.,  398  (S.  C,  15 
A.  R.,  438),  it  was  held  that  *'a  lessor  of  buildings, 
in  the  absence  of  fraud  or  any  agreement  to  that 
effect,  is  not  liable  to  the  lessee  or  others  lawfully 
upon  the  premises,  for  their  condition,  or  that  they 
are    tenantable    and    may   be    safely   and    conveniently 
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used  for  the  purposes  for  which  they  are  apparently 
intended." 

In  Francis  v.  Cockrell^  L.  R.,  5  Q.  B.,  601, 
Kelley,  C.  B.,  said  that  there  was  no  implied  war- 
ranty by  the  lessor  that  the  demised  real  estate 
'*  shall  be  reasonably  fit,  or  fit  at  all,  for  the  purpose 
for  which  it  is  let;"  and  in  Keates  v.  Cadogan^  10 
C.  B.,  691,  the  rule  is  stated  to  be  that  **no  ac- 
tion lies  by  a  tenant  against  a  landlord  on  account 
of  the  condition  of  the  premises  leased,  in  the  ab- 
sence  of  an   express   warranty   or   active   deceit." 

In  Bmce  v.  Hunkirvg^  135  Mass.,  380,  the  Court 
said:  '*In  the  case  at  bar  there  was  no  express  or 
implied  warranty,  and  no  actual  fraud  or  misrepre- 
sentation. If  the  action  can  be  maintained,  it  must 
be  on  the  ground  that  it  was  the  duty  of  the '  de- 
fendants to  inform  the  tenant  of  the  defect  in  the 
staircase.  This  duty,  if  it  exists,  does  not  arise 
from  the  contract  of  the  parties,  but  from  the  re- 
lation between  them,  and  is  imposed  by  law.  If 
such  a  duty  is  imposed  by  law,  it  would-  seem  that 
there  is  no  distinction,  as  a  ground  of  liability,  be- 
tween an  intentional  and  an  unintentional  neglect  to 
perform  it;  but,  in  such  a  case,  there  can  be  no 
such  duty  without  knowledge  of  the  defect."  The 
same  doctrine  is  announced  in  Vitirho  v.  Fn^dhinder^ 
120  U.  S.,  712,  and  it  is  elaborated  with  great  re- 
search and  ability  in  Doyle  v.  U.  I\  R.  R,  Co,^ 
147   U.   S.,  413.     It  is  also  recognized   by  this  Court 
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in  Banks  v.  W/i!te^  1  Sneecl,  614,  and  Oil  Woi'h'i  v. 
Biclford,    14   Lea,    657. 

In  lajdng  down,  as  the  rule  of  the  common  law, 
one  so  widely  different  from  that  announced  in  the 
foregoing  cases,  the  trial  Judge  was  guilty  of  man- 
ifest error,  the  effect  of  which  was  not  cured  in 
the   subsequent   part  of   his   charge. 

What  is  here  said  in  discussing  this  subject  is 
not  intended  to  conflict  with  the  case  of  Illnes  v.  Will- 
cox,  33  S.  W.  R.,  914  (S.  C,  96  Tenn.).  In  that 
case  it  was  announced  that  the  landlord  was  liable 
not  only  for  what  he  knew  of  defects  in  the  premises 
let,  but  for  what  he  might  have  known  by  the  ex- 
ercise of  reasonable  care  and  diligence,  while  in  this, 
under  the  instructions  of  the  trial  Judge,  the  rule  as 
announced  by  him  would  make  the  landlord  liable  for 
hidden  defects  from  which  injuries  were  received, 
without  regard  to  the  question  of  diligence  and  rea- 
sonable  care. 

2.  But  the  plaintiff  below  not  only  rested  his 
right  to  recovery  upon  what  he  claimed  was  com- 
mon law  negligence  of  the  owners  of  the  property 
destroyed,  but  also  upon  their  violation  of  certain 
ordinances  as  to  lire  escapes  of  the  city  of  Mem- 
phis, which  were  given  in  evidence.  Independent  of 
statute  or  ordinance,  we  do  not  think  that  the  duty 
is  imposed  upon  the  owner  of  leased  property  to 
provide  such  appliances  for  the  tenant  or  for  any- 
one on  the  premises  by  the  latter' s  invitation  or 
permission.     It  is   held   that   there  is  no  common   law 
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obligation  resting  on  the  master  to  provide  means  of 
escape  from  fire  for  his  employees.  Jones  v.  Granite 
Mills,  126  Mass.,  84:  (S.  C,  30  A.  R.,  661);  Buth 
y.  Granite  Mills^  126  Mass.,  90;  Pauley  v.  Steam 
Gauge  Co.,  131  N.  Y.,  194  (S.  C,  15  L.  R.  A., 
194).  And  we  do  not  think  it  can  be  insisted  that 
the  common  law  would  place  a  higher  duty  upon  the 
landlord   in   this   regard. 

There  were  two  ordinances  of  the  city  given  in 
evidence  to  the  jury,  which  the  plaintiff  contended 
had  been  violated.  The  first  of  these  was  passed 
in    1880,    and   is   as   follows: 

*'Sec.  166a.  The  proprietor,  lessee,  occupant,  or 
person  in  charge  of  each  and  every  hotel,  theater, 
public  hall,  or  public  building  in  the  Taxing  District, 
or  any  building  where  manufactories,  dressmaking, 
millinery,  or  any  other  kind  of  work  whatsoever,  in 
the  third  story,  or  any  story  above  the  third  story 
of  said  building,  is  done,  is  hereby  required  to  pro- 
vide safe  and  sufficient  fire  escapes  from  each  and 
every  ^story  of  the  same,  to  be  constructed  under 
the  supervision,  and  to  the  entire  satisfaction,  of  the 
District  Engineer  and  the  Chief  of  the  Fire  Depart- 
ment, and  each  day's  failure  to  provide  the  same, 
or  any  part  thereof,  or  to  keep  the  same,  or  any 
part  thereof,  in  good  repair,  shall  be  deemed  a  dis- 
tinct and   separate   offense.'' 

In  1890  the  municipal  authorities  of  Memphis 
passed  an   ordinance   entitled    ''Building   Ordinance   of 

* 

the    Taxing    District    of    Shelby    County"     (city    of 
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Memphis),  consisting  of  many  sections  and  sabsec- 
tions^  in  which  the  whole  subject  of  the  erection  of 
private  and  public  buildings  within  the  city  limits 
is  provided  for  and  regulated.  Subsection  27 — 1  of 
this  general   ordinance   is   as   follows: 

*'SuBSEc.  27 — 1.  All  buildings  now  erected,  or 
that  may  hereafter  be  erected,  three  or  more  stories 
in  height,  occupied  or  built  to  be  occupied  by  three 
or  more  families  above  the  first  floor,  and  every 
building  already  erected,  or  that  may  hereafter  be 
built,  three  or  more  stories  in  height,  occupied  or 
used  as  a  hotel,  lodging  house,  or  boarding  house,  hav- 
ing more  than  fifteen  rooms,  and  every  factory,  mill, 
office  building,  manufactory  or  workshop,  hospital, 
asylum,  or  institution  for  the  care  or  treatment  of 
individuals,  and  every  building  in  whole  or  in  part 
occupied  or  used  as  a  school  or  place  of  instruction 
or  assembly,  shall  be  provided  with  such  good  and 
sufficient  fire-escapes  or  other  means  of  egress  in  case 
of  fire,  as  shall  be  directed  by  the  inspector  of 
buildings,  and  said  inspector  shall  direct  such  means 
of  egress  to  be  provided  in  all  cases  where  he  shall 
deem   the   same   necessary." 

The  trial  Judge  gave  both  in  charge  to  the  jury 
as  existing  ordinances,  bearing  on  the  issues  in  this 
cause.  In  this  he  again  committed  an  error,  as  it 
is  clear  that  the  later  ordinance — that  is,  that  of 
1890 — by  necessary  implication,  repeals  the  earlier. 
The  ordinance  of  1880  was  simply  directed  to  the 
subject   of    fire-escapes,    and    provided    for    their    con- 
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struction  *' under  the  supervision,  and  to  the  entire 
satisfaction,  of  the  district  engineer  and  the  chief  of 
the  fire  department,"  while  that  of  1890  places  the 
exclusive  control  of  this  matter  in  the  hands  of  the 
inspector  of  buildings.  To  this  extent  they  are  in- 
consistent. In  addition,  as  before  stated,  the  latter 
is  a  subsection  of  a  general  ordinance  covering  the 
whole  subject  of  the  erection  of  buildings  within  the 
city,    and   regulates   it   down   to   minute   details. 

It  is  w^ell  settled  that  a  subsequent  statute,  "re- 
vising the  whole  subject-matter  of  a  former  one,  will 
operate  as  a  repeal  of  it  though  it  contains  no  ex- 
press words  of  repeal"  (1  Beach  on  Munic.  Corp., 
§  521,  and  cases  cited  in  note  3),  especially  if  it  con- 
tains provisions  inconsistent  with  the  earlier  statute. 
Pbe  V.  State,  85  Tenn.,  495.  And  this  is  so  even 
if  material  parts  of  the  former  statutes  are  omitted. 
State  V.  Turrdl,  86  Tenn.,  523.  See,  also,  Sta;te 
ex  rel,  v.  BxUche7\  93  Tenn.,  679.  And  there  is 
no  reason  why  this  rule  should  not  apply  to  city 
ordinances.  1  Beach  on  Municip.  Cor.,  §521;  City 
of  Providence  v.  Union  R.  Co,,  12  R.  I.,  473;  Booth 
V.     Carthage,    67   111.,    102. 

But  it  is  insisted  that  the  ordinance  of  1890  im- 
posed no  duty  upon  the  owners  of  this  building  for 
a  breach  of  which  a  civil  action  can  be  maintained 
by  one  sustaining  an  injury  from  such  breach,  and 
that  therefore  the  trial  Judge  was  in  error  in  let- 
ting this  go  to  the  jury.  It  is  conceded  that,  for 
a   violation   of   a   general    statute,    a   civil    action    will 
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lie  at  the  inetance  of  a  party  injured  thereby  (Queen 
V.  Daytrm^  etc.y  Co.,  95  Tenn.,  458),  but  it  is  insisted 
that  this  is  not  true  with  regard  to*  a  violation  of  a 
municipal  ordinance.  An  examination  of  the  authori- 
ties will  show  much  diversity  of  judicial  opinion  on 
this  question.  The  cases  of  JBott  v.  Pratt,  33  Minn., 
323  (S.  C,  53  A.  R.,  47);  Osh(yi^  v.  McMastei^B, 
40  Minn.,  103  (S.  C,  12  A.  R.,  698);  Hays  v. 
Michigan  Central  Railroad,  111  U.  S.,  228;  Salis- 
hury  v.  Ilarshman,  106  Mass.,  458  (S.  C,  8  A. 
R.,  354),  hold  that,  for  the  violation  of  a  munici- 
pal ordinance,  an  action  can  be  maintained  by  a 
private  individual  injured  thereby.  The  cases  of 
Philadelphia  Railroad  v.  Ervin,  89  Pa.  St.,  71  (S. 
C,  33  A.  R.,  726);  Flynn  v.  Canton  Co,,  40  Md., 
312  (S.  C,  17  A.  R.,  603);  Henry  v.  Sprague, 
11  R.  L,  456  (S.  C,  23  A.  R.,  502),  and  Vandyke 
V.    Cin,,    1    Disney,    532,    take   the   contrary   view. 

We  do  not  think  that  we  are  called  upon  to 
settle  this  question  in  this  case,  because  the  trial 
Judge  simply  told  the  jury  that  if  they  found  that 
plaintiffs  in  error  had  failed  to  comply  with  the 
ordinance  of  the  city  as  to  fire  escapes,  then  they 
miofht  look  at  that  fact  "in  connection  with  the 
other  facts  and  circumstances"  shown,  on  the  ques- 
tion of  negligence.  We  do  not  think  that  plain- 
tiffs in   error   can   complain   of   this   instruction. 

For  the  errors  pointed  out  the  case  must  be  re- 
versed  and   remanded. 
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Ferguson  v.    Quinn. 

(Jackson.      June    16,    1896.) 

1.  Taxation.    Remainder  estate  not  liable. 

Neither  a  remainder  estate  nor  its  owner  is  liable  under  our  stat- 
utes for  taxes  that  accrued  against  lands  during  the  existence 
of  the  life  estate.  The  life  estate  and  its  owner  are  alone  sub- 
ject to  this  burden.     The  tax  lien  attaches  to  the  life  estate 

I  ^^ 

alone,  and  the  sale  for  taxes  affects  only  the  life  estate.     {Post, 
pp.  47,  48.) 

Cases  cited  and  approved:  Nashville  v.  Cowan,  10  Lea,  209; 
Stovall  t;.  Austin,  16  Lea,  700. 

2.  Same.    Life  tenant  is  owner. 

The  life  tenant  is  the  ' '  owner  ^'  of  lands  for  purposes  of  taxation. 

(PosU  p.  48.) 
Code  construed:  J  625  (M.  &  V.):  J  561  (T.  &  S.). 

3.  Payment.     Offlcious,  of  taxes  by  remairiderman. 

The  payment  by  a  remainderman  of  taxes  for  which  the  life 
estate  and  its  owner  are  alone  liable  is  officious,  and  the 
amount  cannot  be  recovered  or  enforced  against  the  life  estate 
by  suit     {Post,  pp.  48,  49.) 

4.  Remainderman.     Cannot  maintain  bill  quia  timet,  wfien. 

The  remainderman  cannot  maintain  a  bill  quia  timet  to  impound 
the  rents  of  land  and  compel  their  application  to  the  payment 
of  delinquent  taxes  that  have  accrued  during  the  life  estate, 
or  to  sell  the  life  tenant's  interest  for  that  purpose.  {Post, 
pp.  47-49.) 


FROM    SHELBY. 


Appeal    from    Second    Chancery    Court    of    Shelby 
County.      Sterling  Pierson,    Ch. 
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Smith    &  Tkezevant   for   Quinn. 

John  T.  Allen,  Sp.  J.  The  bill  in  this  case  al- 
leges that,  under  the  will  of  Catherine  Ferguson,  the 
defendant  has  a  life  estate  in  the  real  property  de- 
scribed, and  complainants  the  estate  in  remainder  (the 
will  referred  to  took  effect  in  September,  1891);  that 
defendant  has  been  in  possession  of  the  property 
since  the  death  of  Catherine  Ferguson,  occupying  a 
part  and  collecting  rents  on  the  remainder  of  the 
property,  and  that  defendant  has  failed  to  pay  the 
taxes  accruing  since  his  life  estate  begun,  and  that 
this  failure  to  pay  the  taxes  endangers  the  remainder 
estate  of  complainants;  that  the  property  was  ad- 
vertised for  sale,  under  the  law  of  1896,  and  com- 
plainants, to  save  said  property,  were  forced  to  pay 
certain  taxes,  etc.  The  taxes  were  assessed  under 
law,  prior  to  the  Act  of  the  Legislature  of  1895. 
This  Act  makes  no  material  change  in  the  law  in 
respect  to  the  question  here  involved.  The  bill 
prays  for  a  receiver  to  collect  the  rent,  to  pay  the 
taxes,  and  also  for  a  lien  to  be  declared  upon  the 
life  estate  of  the  defendant  for  the  taxes  already 
paid  by  complainants,  and  for  a  sale  of  the  life 
estate  to  pay  complainants'  claim,  and  for  an  in- 
janction  to  restrain  defendant  from  collecting  the 
rents,    which   was   granted   and    issued. 

A    motion    for    dissolution    of    the    injunction    was 
made,    on    the   ground    that    the    taxes    were    a    lien 
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only  on  the  life  estate,  and  that  complainants'  estate 
was  not  endangered  by  a  failure  to  pay  them.  The 
motion  was  overruled.  Defendant  then  demurred  to 
the  bill  on  the  same  ground,  and  the  demurrer  was 
overruled,  and  the  defendant  was  allowed  an  appeal 
to  this  Court.  Defendant  assigned  errors  in  this 
Court  to  the  ruling  of  the  Chancellor  overruling  his 
demurrer,    etc. 

The  case  presents  squarely  the  question  whether 
taxes  accruing  during  a  life  estate  are  liens  on  that 
estate  alone,  or  whether  they  are  a  lien  on  the  fee 
in  the  property.  Under  §  625  of  the  Code,  and 
subsequent  legislation,  property  is  assessed  in  the 
name  of  the  owner,  and  his  personalty  is  liable  to 
these  taxes,  and  may  be,  and,  in  fact,  should  be, 
subjected  to  the  payment  of  the  taxes  before  re- 
sorting to  the  realty.  When  this  is  the  case,  the 
taxes  are  assessed  to  the  life  tenant  in  possession, 
and  the  life  estate  is  liable  for  their  payment. 
Blackwell   on   Tax   Titles,    548,    549. 

It  is  settled  in  this  State,  in  the  cases  of  Nash- 
ville V.  Cmoan^  10  Lea,  209,  and  in  Stovall  v. 
Austin^  16  Lea,  700-709,  that  the  life  tenant  in 
possession  is  the  owner  to  whom  the  property  should 
be  assessed  under  the  statute;  and  that  it  is  incum- 
bent on  the  life  tenant  to  keep  down  the  taxes, 
and   that   the   life   estate   is   liable   for   the   taxes;    and 

a 

any  sale  of  the  real  property  for  taxes  during  the 
life  of  the  life  tenant  would  only  reach  the  life  es- 
tate.     This   Court   has   uniformly  held   this   to  be  the 
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law.  It  is  manifest  complainants  are  not  entitled 
to  any  relief  under  this  bill,  inasmuch  as  their  es- 
tate in  remainder  is  in  no  danger  of  l)eing  sold  for 
the  taxes  complained  of  by  them,  so  long  as  the 
life  estate  continues  good  for  the  taxes.  The  life 
estate  in  the  case  at  bar  still  exists,  and  it  is  not 
pretended  that  this  estate  is  not  sufficient  to  pay  the 
taxes.  In  no  event,  until  the  life  estate  shall  have 
been  exhausted,  can  complainants  be  in  danger  of 
having  their  remainder  estate  subjected.  As  to 
whether  the  remainder  estate  would  then  be  liable 
for  unpaid  taxes  against  the  life  tenant  does  not 
arise  in  this  case.  After  the  life  estate  has  ex- 
pired, then  the  remaindermen  are  entitled  to  posses- 
sion, and  it  becomes  incumbent  on  them  to  keep 
down  all  taxes  the  property  is  subject  to,  and  their 
interest  in  the  property  may  then  be  reached  for 
taxes  against  the  property.  It  follows,  therefore, 
that  the  payment  of  the  taxes  by  them  was  offi- 
cious, and  they  have  no  right  to  be  substituted  to 
the  Staters  lien  on  the  life  estate  for  the  amount  so 
paid  by  them  to  discharge  the  taxes.  24  Am.  & 
En.    Enc.    L.,    281. 

Decree   reversed   and   bill   dismissed. 

13P-— 4 
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Green  v.    State. 

{Jackson.       June    16,    1896.) 

1.  MuKDEB.     ConvictiMi  upon  ci/rcumstantial  evidence  sitstaiiied^ 

Conviction  of  murder  in  first  degree  upon  circumstantial  evi- 
dence is  sustained  upon  the  facts  set  out  in  the  opinion.  (Po«t, 
pp.  52-59.) 

2.  Evidence.     Blood  stains. 

Evidence  that  stains,  found  recently  after  the  murder,  on  the 
gloves  of  defendant,  were  produced  by  blood,  is  competent, 
although  the  witness  is  unable  to  state  whether  or  not  it  is 
human  blood.     {Post^  pp.  58,  59.) 

3.  Same.     Admission  and  ivithdraivaL  of. 

The  admission  of  evidence  which  appears  at  the  time  to  be  com- 
petent and  its  withdrawal  upon  subsequent  disclosures  that 
render  or  are  sup^sed  to  render  it  incompetent,  accompanied 
by  proper  instructions  to  the  jury  to  disregard  it,  aifords  no 
cause  for  reversal,  even  if  the  evidence  was  inadmissible 
(PosU  PP'  59-€2.) 

4.  Same.     Confessions. 

The  admission  of  confessions  made  in  defendant's  presence,  im- 
plicating him  in  the  homicide  for  which  he  is  on  trial,  which 
were  not  denied  by  him,  is  not  cause  for  reversal,  although 
defendant  was,  at  the  time,  ander  arrest,  when  the  jury  were 
fully  instructed  as  to  the  dangerous  and  unsatisfactory  char- 
acter of  such  evidence  and  as  to  the  limited  purposes  for 
which  they  were  permitted  to  consider  it.     (Po8t,  pp,  62-66.) 

Case  cited  and  approved:  Queener  v.  Morrow,  1  Cold.,  123. 

5.  Charge  op  Court.     Correct  as  to  implied  confessions. 

Charge  of  Court  as  to  confessions  made  in  defendant's  presence 
implicating  him  in  the  crime  for  which  he  is  on  trial,  is  cor- 
rect, which  admonishes' the  jury  of  the  dangerous  and  unsat- 
isfactory character  of  such  evidence,  and  instructs  them  that 
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it  must  afBrmativelj  appear  that  defendant  heard  and  fully 
understood  such  confessions;  that  he  did  not  deny  them;  that 
they  were  such  as  reasonably  called  for  denial  by  him;  that 
the  circumstances  were  such  as  admitted  of  denial  and  free 
action  on  his  part,  and  that  such  confessions  were  not,  even 
then,  to  be  accepted  as  proof  of  the  facts  stated,  but  given  such 
weight  only  as  the  jury  deemed  right.     {Post,  pp.  62-S7.) 

Cases  cited  and  approved:  35  Ind.,  317;  86  Ind.,  104;  39  Am.  R., 
636;  37  N.  Y.,  303;  13  Abb.  Pr.,  N.  S.,  209;  43  Col.,  444;  108 
Mass.,  285,  464;  10  Ga.,  511;  10  N.  C,  377. 

6.  Same.     Correction  of. 

An  erroneous  statement  of  the  law  in  the  Court's  charge,  which 
is  distinctly  recalled  and  corrected  in  an  additional  instruc- 
tion given  at  the  request  of  a  party,  affords  no  cause  for  re- 
versal.    (PosU  PP'  S8,  69.) 

7.  Witness.     Confirmatory  statement. 

Evidence  that  certain  witnesses  had  made  statements  on  the 
afternoon  of  the  homicide  for  which  defendant  is  on  trial,  in 
the  latter''s  presence,  to  the  effect  that  he  had  hidden  the  gun 
with  which  the  deceased  was  killed,  is  admissible  in  confirma- 
tion of  similar  testimony  given  by  them  on  the  trial  to  support 
their  credibility  as  witnesses,  although  defendant  denies  that 
snch  statements  were  made.     (Post,  p.  69. ) 

Case  cited  and  approved:  Queener  v.  Morrow,  1  Cold.,  123. 

8.  CHAN6E  OF  Venue.     Absence  of  defendant. 

An  objection,  first  made  on  appeal,  that  the  venue  of  a  trial  for 
murder  was  changed,  in  the  absence  of  defendant,  on  applica- 
tion of  his  counsel,  is  not  available  where  defendant's  presence 
at  the  motion  for  change  of  venue  would  have  exposed  him  to 
mob  violence,  and  there  is  nothing  to  show  that  he  did  not 
authorize  the  filing  of  the  petition.     [Post,  pp.  70,  71.) 


FROM    MADISON. 


Appeal   from   Criminal   Court   of    Madison   County. 
John  M.   Taylor,  J. 
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W.    G.   Lynn  and   A.    W.    Stovall   for   Green. 

Attorney-general  Pickle  and  E.  L.  Bullock  for 
the   IState. 

McAlister,  'J.  The  plaintiff  in  error  was  con- 
victed in  the  Criminal  Court  of  Madison  County  of 
the  murder  of  one  Miles  Mitchell,  and,  from  the 
sentence  of  death  pronounced  upon  him,  has  ap- 
pealed  to   this   Court. 

The  crime  was  committed  in  the  County  of  Har- 
deman, but,  on  account  of  the  popular  excitement 
prevailing  there,  the  venue  was  changed  to  Madison 
County,    with   the   result  already  announced. 

The  crime  was  one  of  peculiar  atrocity,  and,  if 
the  guilt  of  the  prisoner  has  been  established  and 
his  conviction  secured  in  the  manner  prescribed  by 
law,  the  judgment  pronounced  against  him  should  be 
executed.  The  conviction  was  rested  largely  upon  cir- 
cumstantial evidence,  fully  set  forth  in  a  voluminous 
record,  which  has  been  very  carefully  examined  by 
the  Court.  But,  before  entering  upon  a  discussion 
of  the  evidence,  the  theory  of  the  State  in  respect 
of   the  crime   will   be   briefly   outlined. 

It  is  claimed  by  the  State  that  the  crime  is  the 
result  of  a  conspiracy,  entered  into  between  the  de- 
fendant, Bart  Green,  and  another  negro,  one  Moses- 
Pirtle,  to  murder  Miles  Mitchell  and  rob  him  of  a 
large  sum  of  money  which,  it  was  thought,  he  car- 
ried upon  his  person.  Moses  Pirtle  was  arrested 
as   an   accomplice    in    the    crime,    and,    for    protection 
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from  mob  violence,  he  and  the  defendant,  Bart 
Green,  were  lodged  in  the  jail  at  Nashville,  where 
Moses   Pirtle   died   prior   to   any   trial. 

Miles  Mitchell,  the  victim  of  the  crime,  was  ac- 
customed to  carry  upon  his  person  large  sums  of 
money  in  a  leather  pocketbook,  which  he  deposited 
in   his   inside   vest   or   coat   pocket. 

Moses  Pirtle,  the  dead  accomplice,  had  been  em- 
ployed the  year  preceding  the  murder  upon  Mitchell's 
farm,  and  had  knowledge  of  the  habit  of  Mitchell 
to  carry  large  sums  of  money  upon  his  person.  It 
was  also  known  to  Pirtle  that  Mitchell  was  accus- 
tomed daily  to  go  to  his  barn,  at  a  very  early 
hour,  for  the  purpose  of  feeding  his  stock.  At  the 
date  of  the  homicide,  Moses  Pirtle  lived  with  his 
father,  Rube  Pirtle,  whose  house  was  about  four 
hundred  yards  northeast  of  Mitchell's  place.  Bart 
Green,  the  prisoner  at  the  bar,  cultivated  a  small 
farm,  known  as  the  Kinnie  place,  situated  about  two 
miles  north  of  the  Mitchell  farm  and  about  one  and 
one-half  or  one  and  three-quarters  miles  northwest  of 
where  Moses  Pirtle  lived.  The  murder  was  com- 
mitted on  Monday  morning,  December  16,  1895,  be- 
fore daylight,  while  Mitchell  was  in  his  barn  in  the 
act  of  feeding  his  stock,  and  the  theory  of  the 
State  is,  that  the  fatal  shot  was  fired  by  the  de- 
fendant, Bart  Green,  who  robbed  the  body,  and 
buried  seventy  dollars  of  the  money  near  a  stump 
in  the  immediate  vicinity,  where  it  was  subsequently 
found.       It   is   not   claimed    by   the    State    that   Moses 
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Pirtle  was  present  when  the  homicide  was  committed, 
but  it  is  claimed  that  he  actively  participated  in 
planning  the  murder,  and  that,  in  pursuance  of  said 
plan,  he  loaded  the  gun  and  set  it  outside  his  door, 
where  it  was  found  by  Bart  Green,  and  that  Pirtle 
was  to  receive  one-half  of  the  money  found  upon 
the   body. 

With  this  brief  outline  of  the  State's  theory,  we 
proceed  to  notice  the  more  prominent  facts  and  cir- 
cumstances supporting  that  theory  and  tending  to  in- 
criminate the  defendant.  The  body  of  Miles  Mitchell 
was  discovered  by  his  wife,  about  seven  o'clock  in 
the  morning,  lying  in  a  crib  on  the  inside  of  a 
barn,  situated  on  the  premises,  about  one  hundred 
yards  from  the  house.  The  lantern,  which  the  de- 
ceased had  used  in  the  early  morning,  was  extin- 
guished, and  was  hanging  on  the  wall  at  the  side 
of  the  crib,  close  to  the  door.  TJie  body  was 
lying  partially  on  its  right  side,  with  a  large,  lac- 
erated gunshot  wound  in  the  left  side  of  the  head, 
tearing  off  a  portion  of  the  ear,  lower  jaw,  and 
neck,  severing  the  internal  and  external  carotid  ar- 
tery, and  producing,  according  to  the  medical  experts, 
instant  death.  An  examination  of  the  wound  showed 
that  it  had  been  inflicted,  at  close  range,  with  bird- 
shot,  delivered  from  a  gun,  the  newspaper  wadding 
and  some  of  the  shot  being  extracted  by  the  sur- 
geon. The  vest  of  the  deceased  indicated  that  it 
had  been  unbuttoned  from  the  top,  the  lower  button 
being  still  fastened,  and  within  the  inside  vest  pocket, 
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bloody  stains  or  splotches  were  plainly  discernible, 
tending  to  show  that  a  bloody  hand  had  been  in- 
troduced into  this  pocket.  A  splotch  of  blood  was 
also  observed  on  the  facing  of  the  crib  door — that 
is  to  say,  on  the  right-hand  side  as  one  would  leave 
the  crib,  g^^i^g  from  the  inside  to  the  outside,  and 
about  a  foot  and  a  half  from  the  bottom.  In  the 
lanc^uage  of  the  witness^  this  blood  looked  like  a 
splotch  and  then  a  Muear,  about  like  a  hand  would 
make   that   had   caught  the   facing. 

The  barn,  within  which  this  crib  was  built,  was 
divided  by  a  passageway,  and  the  crib,  where  the 
body  was  found,  was  on  the  left-hand  side  of  this 
passageway,  at  the  rear  end.  The  rear  end  of  this 
hall  or  passageway  was  inclosed  by  a  lattice  door, 
through  which,  the  witnesses  say,  a  man  entering 
the  barn  with  a  lighted  lantern  could  be  plainly 
seen. 

An  examination  of  the  ground  disclosed  two  tracks, 
apparently  of  a  man  that  stood  very  near  this  lat- 
tice door,  at  the  rear  of  the  barn  near  this  left- 
hand  crib.  Near  this  barn  was  a  gate  opening  into 
an  orchard,  and  through  this  orchard,  across  a  ra- 
vine, and  in  the  direction  of  Moses  Pirtle's  house, 
were  distinctly  outlined  two  sets  of  tracks — one  set 
coming  and  the  other  going — but  plainly  made  by 
the  same  person.  The  witnesses  describe  these  tracks 
as  a  little  careened  and  run  down  to  the  outside  on 
both  feet.  A  comparison  was  made  on  the  day  of 
the    killing    between    these    tracks    and    tracks   which 
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Moses  Pirtle  was  asked  to  make  in  some  soft  mud 
prepared  for  that  purpose.  Witnesses  state  that, 
while  the  track  made  by  Moses  Pirtle  was  of  the 
same  length,  his  track  was  perfectly  straight  and  not 
careened  or  twisted.  It  was,  however,  shown  by 
witnesses  who  examined  Bart  Green's  premises  on 
the  day  of  the  killing,  that  foot-tracks  precisely  sim- 
ilar to  those  leading  away  from  the  scene  of  the 
homicide  were  found  in  his  garden  and  also  in  his 
cornfield,  where  the  defendant  admits  he  was  at 
work  that  morning.  It  was  shown  that,  shortly  be- 
fore the  trial  below,  the  defendant,  Bart  Green, 
while  confined  in  jail,  had  on  a  pair  of  shoes  which 
careened  on  both  sides  after  the  manner  of  the 
tracks,  and  he  admitted  that  he  had  on  these  shoes 
when  he  left  Whiteville,  which  was  the  day  of  the 
murder. 

It  was  also  shown  in  evidence  that  Bart  Green 
was  the  owner  of  a  gun,  originally  an  army  musket, 
but  which  had  been  bored  for  a  shotgun,  and  that 
on  Friday  preceding  the  murder,  this  gun  was  taken 
to  the  house  of  Moses  Pirtle.  Bart  Green  and  Moses 
Pirtle  were  in  conference  on  Saturday,  and  by  day- 
light Sunday  morning  Green  was  again  at  Moses 
Pirtle' s  house,  and  spent  the  entire  day,  leaving  at 
a  late  hour  in  the  evening.  The  theory  of  the 
State  is,  that  the  murder  was  committed  with  this 
gun,  and  that  after  the  tragedy  was  enacted,  Bart 
Green  stealthily  returned  to  the  Pirtle  place  and 
concealed  the  gun  in  the  smokehouse.     On  this  point, 
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the  evidence  showed  that  about  one  o'clock  on  the 
(lay  of  the  murder,  bloodhounds  were  taken  to  the 
scene.  They  caught  the  trail  at  the  orchard  gate, 
near  the  barn,  and  followed  it  along  the  peculiar 
tracks  already  described,  out  into  an  open  field,  in 
a  northeasterly  direction,  running  about  fifty  yards 
northwest  of  the  Pirtle  house,  when  suddenly  they 
turned,  and,  coming  back,  crossed  over  to  the  Pirtle 
premises,  stopped  behind  the  smokehouse  and  began 
to  bark.  This  evidence  was  offered  by  the  State 
in  support  of  its  theory  that,  after  the  assassination 
of  Mitchell,  Bart  Green  returned  to  the  Pirtle  prem- 
ises and  deposited  the  gun  in  the  smokehouse.  As 
further  evidence  of  this  fact,  it  was  shown  that,  on 
the  morning  of  the  killing,  between  nine  and  ten 
o'clock,  Bart  Green  again  returned  to  the  Pirtle 
premises,  repaired  to  the  smokehouse,  procured  the 
gun,  and,  after  making  an  ineffectual  effort  to  hide 
it  in  the  stovepipe,  carried  it  to  a  thicket  northeast 
of  the  garden,  and  there  concealed  it  in  some  sas- 
safras bushes.  It  was  found  by  a  searching  party 
in  that  thicket  about  four  o'clock  in  the  afternoon, 
and,  upon  examination,  it  was  empty,  as  though  re- 
cently discharged,  with  fresh  powder  burns  on  the 
tube  and  on  the  side  of  the  barrel.  There  being 
some  dirt  in  the  muzzle,  which  prevented  a  proper 
inspection  of  the  interior  of  the  barrel,  it  was  sawed 
in  twain,  and  experts  who  examined  it  expressed 
the   opinion   that   it   had    been    recently   fired. 

When   Bart   Green   was   asked   about    the    gun,    he 
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denied  having  seen  it,  or  •  any  knowledge  of  its 
whereabouts.  While  the  party  were  searching  for 
the  gun  Bart  Green  was  upon  the  premises,  and  sug- 
gested that  a  pond,  situated  in  an  opposite  direction 
from  the  thicket,  would  be  a  good  place  to  look 
for  it.  This  was  before  the  defendant  concealed  the 
gun  in  the  thicket,  and  when  the  party  dispersed 
Bart  Green  went  off  with  the  Constable,  ostensibly 
for  the  purpose  of  going  to  the  Mitchell  place,  but, 
instead  of  doing  so,  upon  becoming  separated  from 
Constable  Foote,  Green  immediately  and  hastily  re- 
turned to  the  Pirtle  place,  removed .  the  gun  from 
the  smokehouse,  and  concealed  it  in  the  thicket..  The 
evidence  is  indubitable  that  the  gun  in  question  was 
the  property  of  Bart  Green,  that  he  concealed  it 
in  the  thicket,  and  there  can  be  no  doubt  that  it 
was  the  weapon  with  which  the  deed  was  perpe- 
trated. Another  inculpatory  circumstance  is  to  be 
found  in  the  fact  that  the  defendant  was  the  owner 
of  a  pair  of  buckskin  gloves,  which,  on  Wednesday 
succeeding  the  murder,  were  found  in  a  tool  box 
upon  his  premises  with  every  indication  of  having 
been  stained  with  blood.  The  proof  is  defendant 
was  accustomed  to  wear  these  gloves,  and  had  them 
on  his  hands  Saturday  and  Sunday  preceding  the 
murder,  but  when  seen  Monday  he  was  without 
them.  When  discovered  on  Wednesday  the  right 
glove  presented  the  appearance  of  having  been  scraped 
on  the  inside  of  the  palm  and  the  inside  of  the 
fingers.      On   the  palm,   across  the  fingers  and   at   the 


APRIL  TERM,   1896.  59 

Green  v.  State. 

intersection  of  the  thumb  and  forefinger,  were  stains 
which  the  witnesses  testify  were  blood.  It  appears 
that  two  triangular-shaped  pieces  containing  this  dis- 
coloration were  cut  from  the  right-hand  glove,  and, 
havincr  been  saturated  in  a  solution  of  chloride  of 
sodium,  were  subjected  to  a  microscopic  examination 
by  an  expert  in  such  matters,  who  pronounced  it 
blood.  This  expert,  however,  did  not  undertake  to 
state  that  it  was  human  blood,  saying  it  is  impos- 
sible to  distinguish  between  the  blood  of  man  and 
other  mammals;  as,  for ..  instance,  the  blood  of  a 
goat,  dog,  horse,  or  cow.  He  was  very  positive, 
however,  that  the  stains  were  produced  by  blood. 
Such  evidence,  while  not  conclusive,  was  competent 
for  the  consideration  of  the  jury,  and,  in  connection 
with  other  facts  and  circumstances,  mav  be  cogent 
and  convincing  that  the  stains  were  from  the  blood 
of    Miles   Mitchell. 

There  were  other  incriminating  circumstances  of 
minor  importance  which  we  will  not  pause  to  con- 
sider, but  pass  to  an  examination  of  certain  confes- 
sions made  by  Moses  Pirtle,  implicating  the  defend- 
ant, Bart  Green,  which  it  is  alleged  were  illegal 
and   incompetent. 

The  tirst  confession  was  made  on  the  Mitchell 
premises  the  afternoon  of  the  killing,  while  Moses 
Pirtle  and  Bart  Green  were  in  custody,  and  in  the 
presence  of  reputable  witnesses.  The  prisoners  were 
standing  within  six  feet  of  each  other,  and  the 
statement   of    Moses   Pirtle   was   made    in    a    tone    of 
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voice  that  all  present  could  hear.  One  witness  re- 
lates the  confession,  viz. :  <  *  Yes,  I  loaded  the  gun 
and  set  it  on  the  outside  of  the  house,  and  Bart 
Green  came  and  got  the  gun  and  killed  Mr.  Mitchell. 
Bart  was  to  bury  my  half  of  it,  and  I  have  told 
Mr.  Montgomery  and  others,  and  have  gone  with 
them  and  shown  them  where  the  money  was." 
Montgomery,  in  accordance  with  the  information  fur- 
nished by  Moses  Pirtle,  found  seventy  dollars  in 
money  buried  in  the  ground  in  a  snuff  bottle,  in  a 
woods  lot,  about  one  hundred  and  twenty-six  yards 
northwest   of   Moses   Pirtle's   house. 

It  is  also  shown  that,  when  this  statement  or  con- 
fession was  made  by  Moses  Pirtle,  within  hearing  of 
the  defendant,  Bart  Green,  that  the  latter  did  not  open 
his  mouth  or  make  any  explanation.  It  was  shown, 
however,  that  within  a  few  minutes  after  the  state- 
ment made  by  Moses  Pirtle,  Bart  Green  was  taken 
into  the  barn  by  the  witness,  Montgomery,  and  one 
Henley,  who  tried  to  induce  him  to  make  a  con- 
fession, but  Green  refused  to  confess,  and  also  de- 
nied  the   statement   made   by   Moses   Pirtle. 

Counsel  for  defendant  objected  to  the  statements 
made  by  Moses  Pirtle  as  incompetent,  which  objec- 
tion was  overruled,  but  thereafter  the  Court  sus- 
tained the  objection,  and  instructed  the  jury,  in 
writing,  as  follows:  '^The  Court  has  allowed  testi- 
mony to  go  to  the  jury  as  to  a  statement  or  state- 
ments made  by  Moses  Pirtle  on  the  afternoon  of 
the   day   of   the  death  of   Miles   Mitchell,  which  state- 
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menlB  were  made  in  the  Mitchell  lot  in  the  presence 
of  the  defendant,  Bart  Green.  The  evidence  shows 
that  Bart  Green,  shortly  afterwards,  in  Mitchell's 
barn,  denied  the  truthfulness  of  the  statement.  The 
Court  holds  that,  for  the  latter  reason,  this  testi- 
mony is  incompetent,  and,  therefore,  excludes  the 
testimony,  as  well  as  the  defendant's  denial,  from 
the  jury,  with  instructions  that  it  must  not  be  con- 
sidered   for   any   purpose." 

Notwithstanding  this  evidence  was  withdrawn  by 
the  Court,  with  explicit  instructions  to  the  jury  to 
disregard  it,  it  is  made  the  basis  of  an  assignment 
of  error  in  this  Court.  It  is  insisted  that  the  evi- 
dence was  incompetent,  and  the  effect  of  permitting 
it  to  go  to  the  jury  was  irremediable.  If  it  be 
conceded  that  the  testimony  was,  in  fact,  incompe- 
tent, as  ruled  by  the  trial  Judge,  it  was  only  ren- 
dered incompetent  by  the  denial  of  the  defendant 
made  subsequently  in  thQ  barn.  This  denial  was 
brouffht  out  on  cross-examination.  The  Court  cannot 
be  expected  to  be  endowe<l  with  any  such  preter- 
natural prescience  as  to  know  what  is  coming  on 
cross-examination.  No  denial  of  the  statements  of 
Moses  Pirtle  was  made  by  defendant.  Green,  on  the 
spot,  but  his  denial  was  made  afterwards,  when  he 
bad  separated  from  Pirtle,  and  was  in  the  barn,  and 
when  there  was  time  to  reflect  and  to  fabricate. 
Ordinarily,  the  value  of  such  a  denial  is  measured 
by  the  promptness  with  which  it  is  made,  and  from 
the   fact,    also,   that    it    is    made    in    the    presence   of 
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the  accuser.  There  is,  at  least,  nothing  in  the  ac- 
tion of  the  Court  of  which  defendant  can  now  com- 
plain. Exceptions  were  also  taken  to  the  proof  of 
other  confessions  made  by  Moses  Pirtle,  and  admitted 
under  the  following  circumstances :  On  the  evening 
of  the  day  the  murder  was  committed,  the  prisoners 
were  taken  from  Whiteville  to  the  jail  at  Bolivar. 
On  the  way,  another  negro  came  up,  and,  addressing 
the  prisoners,  said,  viz.:  ''Didn't  you  boys  know 
you  would  get  caught  when  you  killed  Mr.  Mitchell?" 
Moses  Pirtle  replied:  ''I  didn't  do  it.  I  loaded 
the  gun  and  set  it  out  doors,  and  Uncle  Bart  killed 
him."  This  statement  was  made  voluntarily  by 
Moses  Pirtle,  without  constraint  or  suggestion  from 
the  officers  who  had  the  prisoners  in  custody,  and 
was  admitted  in  evidence  because  made  in  the  pres- 
ence and  within  the  hearing  of  the  defendant,  Bart 
Green,    and   was   not   denied   by   him. 

Again,  further  along  in  the  journey,  Moses  Pirtle 
became  very  weak,  and,  while  the  party  stopped,  one 
of  the  officers  asked  Moses  Pirtle,  ' '  Why  did  you 
kill  Mr.  Mitchell?"  He  replied,  ''It's  just  like  I 
said  before;  I  set  the  gun  out  of  the  house  and 
Uncle  Bart  killed  him  and  put  my  money  beside 
the  stump."  Bart  Green  was  within  ten  feet  when 
this  remark  was  made,  could  have  heard  it,  and 
made  no  reply.  The  record  shows  that  a  general 
exception  was  interposed  by  counsel  for  defendant  to 
both  of  these  statements,  and  the  exception  was  noted, 
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but    no     ruling    appears    to   have    been   made  by   the 
Court  at    that   time. 

The  Court,  in  its  charge,  held  that  the  two  last 
confessions  were  admissible  in  evidence,  because  made 
in  the  presence  of  Bart  Green,  and  no  denial  by 
him.  The  rule  on  this  subject  is  thus  laid  down  in 
Queene?*  v.  Jforf'tyio^  1  Cold.,  123,  viz.:  '^The  general 
rule  is,  that  an  admission  may  be  presumed,  not 
only  from  the  declaration  of  a  party,  but  even  from 
his  acquiescence  or  silence.  The  force  and  effect  of 
such  an  admission  must,  of  course,  depend  upon  the 
circumstances  under  which  it  is  made.  In  some 
cases,  if  clearly  proved,  it  will  be  evidence  of  the 
most  convincing  kind.  In  others  it  may  be  of  very 
little  force,  and  perhaps  entitled  to  no  considera- 
tion. And  it  is  always  to  be  borne  in  mind  that 
it  is  the  most  dano:erous  kind  of  evidence.  In  or- 
der  that  a  party  may  be  affected  by  the  statement 
of  another  on  the  ground  of  his  implied  admission 
of  its  truth  by  silent  acquiescence,  it  must  distinctly 
appear  that  he  heard  and  fully  understood  such 
statement.  The  occasion  must  also  have  been  such 
that  the  party  sought  to  be  affected  was  at  liberty 
to  interpose  a  denial  of  the  statement,  and  he  must 
not  only  have  had  the  opportunity  to  speak,  but 
the  statement  must  have  been  in  respect  to  some 
matter  directly  affecting  his  rights,  so  as  properly 
and  naturally  to  demand  a  contradiction  if  untrue." 
On  this  subject  the  Court  charged  the  jury  as  fol- 
lows: 
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''The  Court,  has  permitted  evidence  of  certain 
declarations  or  statements  of  Moses  Pirtle,  made,  as 
the  State  coatends,  in  the  presence  and  hearing  of 
defendant,  and  implicating  him  in  the  crime,  and  to 
which  the  defendant  made  no  denial.  In  the  first 
place,  it  is  incumbent  on  the  State  to  show  such 
statements  were  made,  and  made  in  the  hearing  and 
presence  of  defendant,  and  that  he  did  not  deny 
same.       If    this    has    been    established    by    the    State, 

then  you  will  give  such  evidence  such 
weight  as  it  is  fairly  entitled  to  under  the  following 
instructions:  Such  evidence  should  be  carefully  and 
cautiously  scrutinized  by  the  jury,  as  it  is  consid- 
ered of  a  dangerous  character,  and  before  any  in- 
ference of  an  implied  admission  or  acquiescence  in 
the  truthfulness  of  the  statement  can  be  drawn  by 
the  jury  against  defendant,  it  must  appear  afiBrma- 
tively  that  the  defendant  heard  and  fully  understood 
the  statements;  that  they  were  made  under  such  cir- 
cumstances as  afforded  the  defendant  an  opportunity 
to  speak  or  act,  or  the  circumstances  did  not  nat- 
urally, properly,  or  reasonably  call  for  a  denial  on 
his  part,  or  the  peculiar  circumstances  prevented  a 
denial,  you  should  not  give  any  weight  whatever 
to  defendant's  silence  or  failure  to  contradict  the 
same.  But  if  it  appears  that  any  such  statements 
are  proven,  and  defendant  heard  and  understood  the 
same  and  had  the  opportunity  to  act  and  speak,  and 
the  statement  naturally  and  reasonably  called  for  a 
denial   on   the   part  of    the   defendant,   and   were   such 
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* 

as    reasonably    permitted    a    denial,    and    be    did    not 
contradict     or    deny    the    same,     then     the    jury    may 
consider   the   same  as   proven   for   the   purposes   afore- 
said,   not    as    proof   or   evidence   of    the   circumstances 
detailed    in   the  statement,    but  to  draw  such  inference 
as   they    think   right.      It  is  a  rule  of    law  that  when 
a    prisoner    is    accused    of    crime    and    remains    silent 
under    the   charge,    such   fact   may   go   to   the   jury   as 
a   circumstance   for   such   inference   as    it   may    reason- 
ably   warrant.       But    acquiescence    to   a    statement,    to 
have    the    effect    of    an    admission,     must    exhibit    the 
same   act   of    the   mind   and    amount   to   voluntary   de- 
meanor   or    conduct    of     the    party.       And     where    it 
is    acquiescence   in   the  conduct  or  language  of   others, 
it   must    plainly   appear    that   such   conduct   was    fully 
known     and     the    language    fully     understood    by    the 
party    before   any    inference   can    Ije    drawn    from    his 
passiveness   or   silence.       The  circumstances,    too,    must 
not   only    l)e  such    as   afforded   him   an   opportunity   to 
act   or   to   speak,    but    such,    also,    as    would    properly 
and    naturally    call    for    some    action    in    reply    from 
men    similarly    situated,    and    you,     as    jurors,    should 

look      to     all      the     surroundings     and      circumstances 

* 

confronting     the     prisoner,     and     his     explanation      of 
same." 

In  view  of  the  strong  admonition  delivered  by 
the  Court  to  the  jury,  in  respect  of  the  dangerous 
character  of  this  evidence  and  the  very  circumscribed 
limits  within  which  they  are  permitted  to  consider 
it  at    all,    we    are    unable    to    perceive    any   error   in 
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the   admission    of    this    testimony   of    which   the  ^pris- 
oner  can   complain. 

Says  Mr.  Rice,  in  his  work  on  Evidence,  Vol. 
III.,  page  501,  viz.:  ^ 'Where  an  individual  is  charged 
with  an  offense,  or  declarations  are  made  in  his 
presence  and  hearing  touching  or  affecting  his  guilt 
or  innocence  of  an  alleged  crime,  and  he  remains 
silent  when  it  would  be  proper  for  him  to  speak, 
it  is  the  province  of  a  jury  to  interpret  such  silenc*e 
and  determine  whether  his  silence  was,  under  the 
circumstances,  excused  or  explained.  At  most,  silence, 
under  such  circumstances,  is  but  an  implied  acquies- 
cence in  the  truth  of  statements  made  by  others. 
Still,  it  is  a  familiar  elementary  principle  that  silence, 
when  the  accused  is  under  no  restraint  and  at  full 
liberty  to  speak,  may  sometimes  be  regarded  as  a 
tacit  admission.  At  all  events,  all  such  matters  are 
proper  for  the  consideration  of  the  jury."  Citing 
Pierce  v.  Goldsberry^  36  Ind.,  317;  Puell  v.  Beardj 
86    Ind.,    104. 

Says  Mr.  Wharton,  Am.  Cr.  Law,  Sec.  696,  viz. : 
< 'Where  a  man,  at  full  liberty  to  speak,  and  not 
in  the  course  of  judicial  inquiry,  is  charged  with  a 
crime,  and  remains  silent,  that  is,  makes  no  denial 
of  the  accusation  by  word  or  gesture,  his  silence  is 
a  circumstance  which  may  be  left  to  the  jury." 
See,  also,  Roscoe's  Crim.  Ev.,  18;  Greenfield  v.  Peo- 
ple,  85   N.    Y.,    85    (S.    C,    39   Am.    Rep.,    636). 

The    fact    that    a    person    charged    with    crime    is 
under  arrest,   does  not  render  what   he  says  and  does 
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inadmissible-  Peoph  v.  Wents,  37  N.  Y.,  803; 
People  y.  Montgomery^  13  Abb.  Pr.,  N.  S.,  209; 
People  V.  Lory^  43  Cal.,  444;  Commonwealth  v.  Coffee^ 
108  Mass.,  285;  Commorvwealth  v.  C  raker  j  108 
Mass.,  464.  Mr.  Rice,  in  commenting  on  the  case 
of  Cmnmonwealth  v.  Kenney^  12  Mete.  (S.  C,  46 
Am.  Dec,  672),  says  that  case  '*does  not  conflict 
with  the  general  principle,  but  suggests  important 
limitations  in  its  application  and  in  the  extent  of  its 
operation.  If  the  statement  is  not  heard  by  the 
accused,  or  if  being  heard,  he  deny  it,  or  if  cir- 
cumstances existed  at  the  moment  which  prevented 
a  reply  or  rendered  a  reply  inexpedient  or  improper, 
the  evidence   certainly  is   of    no   value." 

It  is  a^lmitted  that  such  evidence  should  always 
be  received  with  great  caution.  In  some  cases  it 
may  be  equivocal  and  of  the  lightest  possible  value; 
in  others,  it  may  be  entitled  to  much  weight.  Its 
value,  of  necessity,  must  be  estimated  by  the  jury. 
If  it  is  doubtful  whether  the  defendant  heard  or 
understood  the  proposition,  to  which  his  silent  assent 
is  claimed,  the  jury  may  determine  it.  State  v. 
Perkins,  10  N.  C,  377;  Berry  v.  State,  10  Ga., 
511;  2  Phillips'  Ev.,  194,  note.  The  degree  of 
credit  due  to  such  tacit  admissions  is  to  be  esti- 
mated by  the  jury,  under  the  circumstances  of  each 
case.     1    Greenl.    on   Ev.,    Sec.    215. 

We  think  the  instructions  of  the  Court  below 
were  in  accord  with  these  authorities,  and  contain  no 
reversible   error. 
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The  next  assignment  of  error  is  based  upon  the 
following  instruction  submitted  by  the  Court  to  the 
jury,  to  wit:  '*The  statements  of  Mose  Pirtle,  as 
stated,  have  been  permitted  to  go  before  you,  and 
if  he  was,  beyond  a  reasonable  doubt,  an  accom- 
plice with  the  defendant  in  the  perpetration'  of  the 
crime,  you  should  receive  his  statements,  as  hereto- 
fore charged,  and  the  circumstances  under  which 
they  were  made."  The  Court  then  proceeds  to 
charge  fully  the  law  on  the  subject  of  an  accom- 
plice. It  is  conceded  by  the  Attorney -general  and 
the  learned  counsel  representing  the  State,  Mr.  Bul- 
lock, that  this  instruction  was  erroneous,  since  Moses 
Pirtle  did  not  testifv  in  the  case,  but  was  dead  at 
the  date  of  the  trial.  The  law,  therefore,  govern- 
ing the  testimony  of  an  accomplice  had  no  place  in 
the  case.  The  Court  itself  realized  that  this  in- 
struction was  erroneous,  and  at  the  conclusion  of 
the  general  charge,  upon  the  request  of  counsel  for 
the  State,  submitted,  in  lieu  thereof,  the  following 
instruction,    to   wit: 

^'The  Court,  in  its  charge,  has  heretofore  in- 
structed the  jury  as  to  the  evidence  of  an  accom- 
plice. Any  statement  of  Moses  Pirtle,  allowed  to 
go  to  the  jury  in  this  case,  as  being  made  in  the 
presence  of  the  defendant,  cannot  be  received  as 
evidence  of  the  truthfulness  or  correctness  of  such 
statements.  They  are  permitted  to  go  to  the  jury 
as  evidence  alone  for  the  purpose  of  considering 
whether    they   were   made   in    the   presence   and    hear- 
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ing  of  the  defendant,  under  such  circumstances  and 
surroundings  as  \vould,  under  the  charge  heretofore 
given  you,  fairly  and  reasonably  warrant  any  infer- 
ence of  an  implied  admission  or  acquiescence  of  the 
defendant  by  his  silence,  if  shown,  in  the  truthful- 
ness or  correctness  of  such  statements,  and  you  are 
charged  that  this  last  instruction  must  prevail  over 
any  instruction  heretofore  given  you  by  the  Court 
as  to  the  evidence  of  an  accomplice."  We  think  the 
infirmitv  in  the  former  instruction  was  cured  bv  the 
charge  subsequently  given,  which  leaves  no  substantial 
basis   for   this   assignment   of   error. 

There  was  no  error  in  admitting  proof  of  state- 
ments made  by  the  two  women,  Winnie  Pirtle  and 
Mattie  Motley,  in  the  presence  of  Bart  Green,  to 
the  effect  that  he  had  hidden  the  gun.  The  two 
women  were  examined  on  the  trial,  and  testified  that 
defendant  came  to  the  Pirtle  house  on  the  morning 
the  murder  was  committed,  took  the  gun  from  the 
smokehouse,  and  hid  it.  There  was  no  error  in 
permitting  other  witnesses  to  state  that  these  two 
witnesses  had  made  similar  statements  on  the  after- 
noon of  the  killing,  in  their  presence  and  that  of 
defendant.  The  fact  that  defendant  denied  the  state- 
ment at  the  time  it  was  made  would  not  render  in- 
competent proof  that  these  two  women  charged  him 
with  the  act,  since  such  evidence  would  be  proof  of 
previous  confirmatory  statements  tending  to  support 
the  credibility  of  the  witnesses.  Qaeenei*  v.  Mornnc^ 
1   Cold.,    123. 
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It  is  also  assigned  as  error  that  tlie  venue  was 
changed  from  Hardeman  County,  where  the  crime 
was  committed,  to  Madison  County,  upon  the  appli- 
cation of  defendant's  counsel,  the  defendant  being 
absent  and  having  not  joined  in  the  application  or  au- 
thorized it.  The  record  shows  that,  on  account  of  the 
public  indignation  aroused  throughout  the  county  of 
Hardeman,  and  the  belief  that  the  prisoner  had  some 
guilty  complicity  in  the  murder,  it  was  necessary 
that  he  should  be  hastily  removed  fi'om  the  county 
to  escape  mob  violence.  There  is  little  doubt  from 
this  record — although  a  sad  commentary  upon  our 
institutions — that,  had  the  prisoner  been  returned  to 
Hardeman  County,  he  would  have  expiated  his  crime 
at   the   hands   of   a   mob. 

The  trial  Judge  appointed  reputable  counsel  to 
represent  the  prisoner,  who,  seeing  the  emergency, 
applied  for  a  change  of  venue.  The  action  of  the 
trial  Judge  in  promptly  granting  it  is  to  be  com- 
mended, since  to  have  required  the  presence  of  the 
prisoner,  would  have  exposed  him  to  summary  ven- 
geance. The  petition  for  a  change  of  venue  is  signed 
and  sworn  to  by  J.  H.  Foster,  attorney  for  defend- 
ant, and  there  is  nothing  to  show  that  the  defend- 
ant did  not  authorize  the  petition  to  be  filed.  Since 
the  application  and  change  of  venue  were  manifestly 
for  the  benefit  of  the  prisoner,  and  probably  saved 
his  life,  he  cannot  be  heard  now  to  complain  of  the 
action  of  the  Court.  This  is  especially  true,  since 
no    objection    was    interposed    in     the    Court     below, 


APRIL  TERM,  1896.  71 

Green  v.  State. 

and    the    question   is   made  for   the   first   time   in  this 
Court. 

There  is  no  merit  in  any  of  the  assignments  of 
error  and  they  are  all  overruled.  The  defendant 
was  examined  as  a  witness  in  his  own  behalf,  and 
told  a  story  which  was  incredible  and  wholly  dis- 
believed by  the  jury.  The  defense  of  an  alibi, 
which  lie  attempts  to  set  up,  we  think  is  entirely 
overthrown  by  the  proof.  The  defendant  is  shown 
by  his  neighbors  to  be  a  man  of  bad  character  and 
unworthy  of  belief.  We  think  his  guilt  has  been 
demonstrated  upon  this  record  beyond  a  reasonable 
doubt,  and  the  judgment  of  the  Criminal  Court  must 
be   affirmed. 
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Hart  v.    Bayliss. 
(Jackso7i.     June   16,    1896.) 

1.  Trusts.    An  active  one, 

A  deed  creates  an  active  trust  when  by  its  terms  a  trustee  holds 
the  property  conveyed,  and  its  rents  and  profits,  and  its  pro- 
ceeds if  sold,  for  the  sole  use  and  benefit  of  the  grantor^s  wife, 
free  from  his  control,  debts,  and  liabilities,  and  from  those  of 
any  future  husband.     {Post^  pp,  73,  77-81,) 

Cases  cited  and  approved:  Cardwell  v.  Cheatham,  3  Head,  17; 
Ellis  V,  Fisher,  3  Sneed,  234;  Murdock  v.  Johnson,  7  Cold.,  612; 
Hooberry  v.  Harding',  10  Lea,  397;  Harding  v.  Insurance  Co.,  2 
Tenn.  Ch.,  468;  Jourolmon  u  Massensrill,  86  Tenn.,  97;  Camp- 
bell V.  Fields,  1  Cold.,  416;  Hicks  i).  Gosling,  1  Lea,  570;  Head 
V,  Temple,  4  Heis.,  34;  Hensonv.  Wright,  88  Tenn.,  507;  Porter 
V.  Lee,  88  Tenn.,  782. 

2.  Same.     Void  conveya7ice  of  trust  estate, 

A  conveyance  to  secure  the  husband's  debt  of  property  held  by 
a  trustee,  for  the  sole  benefit  of  the  wife,  free  from  the  con- 
trol, debts,  and  liabilities  of  the  husband,  is  void,  although  the 
husband  and  wife  and  the  trustee  join  in  its  execution.  The 
wife  had  no  title  to  convey.  The  trustee's  deed  is  in  violation 
of  the  trust,  and  therefore  inoperative.     (Post,  pp.  81-ii3,) 
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John  T.  Allen,  Sp.  J.  This  is  a  bill  filed  to  en- 
join the  sale  of  certain  real  estate  in  the  city  of  Mem- 
phis, under  a  deed  of  trust  executed  by  complainant 
and  her  husband,  to  secure  a  debt  for  money  loaned  to 
the  husband,  and  to  set  aside  said  deed  of  trust,  etc. 
Prior  to  July  11,  1865,  E.  R.  Hart,  was  the 
owner  in  fee  of  a  house  and  lot  in  Memphis,  Ten- 
nessee, the  same  Ijeing  lot  10  in  block  northwest 
corner  of  Shelby  and  Huling  Street,  sixty  feet  front 
on  Shelby  by  a  depth  on  Huling  Street  of  two  hun- 
dred   feet. 

On  the  eleventh  day  of  July,  1865,  he  conveyed 
said  property,  with  some  household  goods,  furniture, 
etc.,  to  Ruel  Hough,  as  trustee,  in  consideration  of 
$16,000,  he  to  hold  the  same  for  the  use  and  ben- 
efit of  the  complainant,  Kate  Hart,  his  wife,  as  her 
sole   and   separate   estate. 

The  granting  clause  of  the  conveyance  is  as  fol- 
lows: "This  conveyance  is  made  to  said  R.  Hough 
for  the  following  uses  and  trusts:  The  said  Hough, 
his  heirs,  executors,  administrators,  assigns,  and  suc- 
cessors, as  trustees,  are  to  hold  the  said  property 
for  the  sole  use  and  benefit  of  Kate  Hart,  wife  of 
E.  R.'  Hart,  free  from  dominion,  debts,  or  liabilities 
of  her  present  or  any  future  husband,  and  the 
rents,  profits,  proceeds  of,  or  sale  or  profits  of  said 
property,  or  any  portion  thereof,  shall  be  held  under 
the  same    trusts." 

This  deed  was  properly  acknowledged  and  recorded 
on  July   12,    1865. 
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Mrs.  Hart  at  the  time  accepted  said  settlement, 
and  ever  since  then  has  had  possession  of  the  prop- 
erty,   and   has   enjoyed   its   rents   and   profits. 

The  trustee.  Hough,  aome  years  later  moved  from 
Tennessee  to  Massachusetts,  and,  prior  to  April  10, 
1890,  had  there  died  intestate,  leaving  surviving  him 
his  widow,  Rebecca  W.  Hough,  and  his  daughter, 
Annie  H.  Brigham,  wife  of  Alfred  W.  Brigham,  all 
residents   of   Boston,    Mass. 

On  March  28,  1890,  Mrs.  Kate  Hart  and  her 
husband,  E.  R.  Hart,  filed,  in  the  Probate  Court 
of  Shelby  County,  their  petition  to  have  a  new 
trustee  appointed,  stating  that  the  original  trustee 
had  many  years  ago  removed  from  the  State,  and 
had  since  died  intestate,  a  resident  of  the  State  of 
Massachusetts,  leaving  surviving  him  a  widow  and  one 
child,  Mrs.  Annie  H.  Brigham,  his  sole  heir  at  law; 
that  they  had  caused  said  widow  and  daughter  to 
acknowledge  service  of  said  petition,  and  asked  that  a 
new  trustee   be    appointed. 

In  the  petition  it  is  stated  that  they  had  sent 
the  same  to  the  widow  and  heir  of  Hough  in  Mas- 
sachusetts prior  to  that  time,  and  that  said  widow 
and  heir  had  indorsed  on  the  petition  their  acknowl- 
edgment of  service  of  same.  These  indorsements 
are   as   follows: 

'*We,  Mrs.  Rebecca  W.  Hough  and  Mrs.  Annie 
H.  Brigham,  named  in  the  foregoing  petition,  do 
hereby  acknowledge  service  of  the  foregoing  petition, 
and   do   agree    that    the    same   may   be    heard   in   the 
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Probate  Court  of  Shelby  County,  Tennessee,  at  the 
time  and  place  when  it  may  be  convenient,  and 
such   decree   rendered   as   Court   may   deem    proper. 

<  *  Mrs.    Rebecca  W.    Hough. 

''Mrs.  Annie  H.  Brigham. 
''Witness:    A.    P.    Burdett." 

"I,  Alfred  W.  Brigham,  husband  of  said  Annie 
H.  Brigham,  join  in  the  foregoing  acknowledgment  of 
service   and   agreement.         Alfred  W.    Brigham." 

"  Witness:    A.    P.     Buri>«tt." 

The  decree  was  rendered  March  28,  1890,  the 
same   day   the   petition  was   verified   and   filed. 

By  this  decree,  R.  F.  Patterson  was  appointed 
trustee  in  room  and  stead  of  Hough,  deceased,  with 
the  same   duties   and   powers. 

In  making  this  appointment,  no  process  was  issued, 
no  publication  was  made;  simply  the  sworn  petition, 
with  its  exhibits,  having  indorsed  upon  it  the  writ- 
ten indorsements  aforesaid,  of  the  widow  of  Hough 
and  also  of  the  heir,  with  her  husband  (she  being 
a  married  woman;,  ahd  final  decree  entered  the  same 
day  the  petition  was  filed,  there  being  no  answer 
by  the   defendants   and   no  p7*o  coiifesso  against   them. 

On  April  10,  1890,  Mrs.  Kate  Hart,  with  her 
husband,  E.  R.  Hart,  conveyed  this  lot,  in  trust, 
to  John  I.  Dunn,  trustee,  to  secure  to  the  Lom- 
bard Investment  Company  a  note  for  $6,000,  made 
that  day  by  the  grantors.  The  bill  charges  that 
this    conveyance   was    to    secure   a   debt    due    by    her 
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husband,  of  which  defendants  had  knowledge;  that 
she  received  none  of  the  money,  etc.,  and  that  she 
signed  it  at  the  request  of  her  husband.  This  deed 
was  registered.  Default  having  been  made,  the  trus- 
tee, Dunn,  in  November,  1896,  advertised  the  prop- 
erty for  sale  under  this  conveyance.  To  enjoin  this 
sale,  and  to  remove  the  cloud  upon  her  title,  this 
bill  was  filed  on  December  24,  1895.  Although 
Patterson  had  been  appointed  trustee  on  March  28, 
1890,  he  did  not  join  in  the  execution  of  the  deed 
of   April    10,    1890. 

On  July  28,  1890,  Mrs.  Hart,  her  husband,  and 
Patterson,  as  trustee,  executed  to  the  same  party, 
and  to  secure  the  same  debt,  another  trust  convey- 
ance, and  in  the  same  form.  This  deed  was  exe- 
cuted July  28,  1890,  but  was  dated  back  to  April 
10,  1890.  The  sale,  however,  was  advertised  to  be 
made  under  the  first,  not  the  second  deed,  in  which 
the   trustee   was   a   grantor. 

Complainants,  in  their  bill,  insist  that  Hart  and 
wife  alone  could  not  convey  the  title,  and  that  the 
attempted  sale  should  be  enjoined;  further,  that  the 
trust  was  active;  that  the  second  deed  failed  to  con- 
vey the  title  because  of  the  want  of  power  to  con- 
vey; that  it  was  the  duty  of  the  trustee  to  hold 
the  property  and  see  to  it  that  Mrs.  Hart  received 
its  rents  and  profits,  and,  in  case  of  sale,  the  trus- 
tee had  to  hold  the  proceeds  for  her;  and  that  it 
was  a  breach  of  trust  to  attempt  to  convey  it  to 
secure   a   debt   of    her    husband. 
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The  bill  further  claims  that  the  Probate  Court 
bad  not  jurisdiction  of  the  defendants,  and  no  juris- 
diction to  appoint  Patterson  trustee,  and  that  said 
decree    was   void. 

The  Chancellor  enjoined  the  sale,  and,  on  demur- 
rer, held  .that  the  deed  to  Dunn,  trustee,  was  made 
in  violation  of  the  trust,  and  was  void.  He  how- 
ever held  that  the  appointment  of  Patterson  trustee 
was   valid,   and  dismissed   that  feature  of   the   bill. 

Each  party  appealed  from  so  much  of  the  decree 
as  held  against  their  respective  conte/itions,  and  have 
assigned   appropriate   errors. 

Under  the  deed  from  Hart  to  Hough,  trustee,  it 
was  the  duty  of  the  trustee  to  hold  the  property 
for  the  benefit  of  Mrs.  Hart;  to  hold  the  same, 
free  from  the  control  of  her  present  husband  or 
any  future  husband,  and  protect  it  from  the  de])ts 
and  liabilities  of  her  present  or  future  husband;  and 
to  hold  the  rent  and  profits  for  her  sole  use  and 
benefit;  and  to  hold  the  proceeds  of  sales,  in  event 
of  sale  of  any  of  the  property  under  the  same 
trust.       This   made   the   trust   active. 

In  Oirdwel/  v.  Cheatham^  2  Head,  17,  18  (an 
opinion  delivered  by  Judge  Wright),  language  in 
substance  the  same  as  here  employed,  was  held  to 
have   created   an   active   trust. 

There  the  language  was  ^ '  that  said  Cheatham 
should  hold  the  legal  title  of  the  lot  for  the  sole 
and  separate  use  and  benefit  of  complainant,  the 
same    not    to    be    liart^le    to    the    control,    or   for   any 
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debt  or  responsibilities  to  be  contracted  or  incurred, 
by  the  said  James  W.  Cardwell,  and  that  the  said 
Cheatham  should  permit  her  to  use,  occupy,  rent 
out,  or  improve  the  lot,  as  she  may  think  proper; 
and  at  her  request,  in  writing,  to  sell  and  convey 
the  same,  and  to  reinvest  the  proceeds  as  she,  in 
writing,  might  direct,  and  that  the  property  acquired 
by  the  reinvestment  should  be  held  by  the  trustee, 
in  like  manner  as  the  original  estate;  and  that  said 
trustee  should  be  responsible  only  for  fraud,  or 
gross  neglect  of ^  duty,  and  not  for  any  mismanage- 
ment of   complainant   in   the   premises.'' 

About  the  only  difference  in  the  terms  used  to 
create  these  respective  trusts,  lies  in  the  power  given 
the  wife  in  the  Cheatham  case,  to  collect  the  rents, 
improve  and  manage  the  property,  direct  its  sale, 
and  the  reinvestment  of  its  proceeds.  In  the  present 
case,  no  such  powers  are  given  the  wife,  but  all  is 
invested  in  the  trustee,  to  hold  it  and  the  rents  and 
proceeds  of  sale,  in  the  event  of  a  sale,  for  the 
wife,  free  from  the  debts  and  liabilities  of  her 
present  or  any  future  husband.  In  that  case,  the 
Court  said:  '^It  was  the  duty  of  the  defendant, 
Cheatham,  as  trustee  of  the  complainant,  upon  her 
written  request,  personally,  himself,  to  sell  this  lot, 
and  to  receive  the  proceeds,  and  reinvest  it  in  other 
property,  under  her  written  directions.  A  sale  by 
the  husband  was  totally  unauthorized  by  the  trust. 
The  trustee  could  not  legally  pay  the  purchase 
money    to    him,    or   permit    Davis    (the   purchaser)   to 
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do  80,  without  a  plain  violation  of  the  terms  of 
the  deed.  To  do  so  would  be  a  gross  neglect  of 
his  duty,  and,  if  allowed,  would,  in  effect,  annul 
the  trust   altogether. 

'*We  have  no  evidence,  nor  is  it  alleged,  that 
the  husband  received  this  fund  with  the  complainant's 
consent.  But  this  could  make  no  difference,  for, 
by  the  very  terms  of  the  deed,  he  was  to  have 
no  control  over  it.  Neither  was  she  to  have  the 
fund  produced  by  the  sale  of  the  lot;  it  was  to  be 
reinvested  by  the  trustee  in  other  property.  She 
was  to  use,  occupy,  rent  out,  or  improve  the  orig- 
inal or  substituted  property  as  she  might  think 
proper,  and  for  any  mismanagement  on  her  part  as 
to  these  things,  the  trustee  was  not  liable.  But 
the  body  of  the  estate,  the  fund  itself,  was  not  to 
be  consumed  or  destroyed,  but  the  same  was  se- 
cured, in  the  hands  of  the  trustee,  against  the 
power   of   the   husband   and   weakness   of   the   wife." 

There  the  husband,  as  in  'the  present  case,  had 
conveyed  the  lot  to  the  trustee,  to  hold  for  the 
wife,  free  from  the  control,  debts,  responsibilities, 
contracted  or  incurred,  of  the  husband,  and  it  was 
made  the  duty  of  the  trustee,  upon  her  written  re- 
quest, to  sell  the  lot,  receive  the  proceeds,  and 
reinvest  the  proceeds  in  other  property  under  her 
direction. 

The  Court  held  it  a  palpable  breach  of  trust  for 
the  trustee  to  sign  the  deed  to  carry  out  the  sale 
made   by  the  husband,  in  which   the   husband   received 
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the  proceeds  for  his  benefit,  althouojh  the  trustee 
was  authorized  by  the  wife,  in  accordance  with  said 
deed,  to  sign  the  conveyance,  because  it  was  made 
the  duty  of  the  trustee  to  receive  the  proceeds  of 
the  sale  and  reinvest  it,  and  hold  it  for  the  wife. 
That  was  so,  although  Cheatham,  the  trustee,  had 
been  made  such  trustee,  in  the  deed  from  the  hus- 
band, without  his  knowledge  that  he  held  such  a 
trust.  He,  having  assumed  to  execute  the  deed  to 
the  lot  in  the  capacity  of  trustee,  was  treated  as 
having  accepted  said  trust,  and  as  having  full  knowl- 
edge of  the  terms  of  the  deed,  under  which  he  held 
the   lot   in   trust   for   the    wife. 

The   rule   in   this  State  is,   that   *'the  trustee  takes 

* 

exactly  that  quantity  of  interest  which  the  purposes 
of  the  trust  require.''  JEl/is  v.  Flfilier^  3  Sneed,  234; 
Murdock  V.  Johnson^  7  Cold.,  612;  Harding'  w  St. 
Louis  Life  Ins.  Co.^  2  Tenn.  Ch.,  468;  Ilooberry 
V.    Harding,    10    Lea,    397. 

In  the  last  mentioned  case,  the  Court  say:  ''Spe- 
cial active  trusts  ^ere  never  within  the  province  of 
the  statute  of  uses.  These  are  trusts  which  require 
some  act  to  be  done,  or  some  duty  to  be  performed 
by  the  trustee,  even  if  the  act  or  duty  be  for  the 
})enefit   of    the  cestui   que  trust.'''' 

So,  ''if  the  trustee  is  to  exercise  anv  discretion 
in  the  management  of  the  estate,  in  the  investment 
of  the  proceeds  or  the  principal,  or  in  the  applica- 
tion of  the  increase,  or  if  the  purpose  of  the  trust 
is   to   protect   the    estate    for   a    given    time,    or   until 
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the  death  of  some  one,  or  until  division."  And  the 
Couil  say:  *'It  is  upon  this  ground  that  the  trustee 
always  takes  the  estate  when  the  trust  is  in  favor 
of  a  naarried  woman,  even  if  it  be  to  permit  her 
to  receive  the  rents,  or  use  the  property."  10  Lea, 
396,    citing  Perry   on   Trusts,   305. 

In  the  case  of  Jourolmon  v.  Mdssengill^  2  Pickle, 
97,  Judge  Lurton,  delivering  the  opinion  of  this 
Court,  said:  *'The  duty  to  protect  the  corpus  of 
the  estate  from  alienation,  or  either  the  corpus  or 
income  from  subjection  by  creditors  of  the  devisee, 
and  the  duty  to  see  that  the  income  was  applied  to 
the  support  of  the  son  and  widow  during  the  lives 
of  either,  by  necessary  implication  rested  upon  the 
trustee.  These  were  active  duties,  and,  if  not  void 
because  illegal,  make  the  trust  an  active  and  not  a  dry 
one.  If  any  trust  duty  be  imposed  upon  the  trustee, 
either  expressly  or  by  implication,  then  the  trust 
will   not   be   a   dry   one."     /i.,   93. 

This  case  approves  the  10  Lea  case  referred  to 
on  the  subject  of  what  are  active  trusts,  but  over- 
rules  it   on   another   question,    not   here    involved. 

Now,  the  deed  from  Hart  to  Hough,  in  the  first 
instance,  has  imposed  upon  the  latter  an  active 
trust,  as  heretofore  defined,  and  if  it  be  admitted 
that  Patterson  succeeded  to  said  trust  by  proper  ap- 
pointment by  the  Probate  Court,  the  trustee  was 
bound  to  execute  said  trust  according  to  its  letter 
and  meaning,  and  he  could  not  lawfully  make  any 
conveyance,    or   perform   any   act  with  respect  to  said 

13  p— 6 


82  JACKSON: 


Hart  V.  Bayliss. 


property,  that  was  not  authorized  by  the  instrument 
under  which  he  assumed  to  act  as  trustee.  Card- 
well  V.  Cheatham,  2  Head,  14-16;  Campbell  v. 
Fields,  1  Cold.,  416;  Hicks  v.  Coding,  1  Lea,  670; 
Head  v.    Temple,    4    Heis.,    34. 

The  latest  case  in  Tennessee  on  what  is  an  active 
trust  is  the  case  of  Porter  v.  Lea,  4  Pickle,  782. 
The  opinion  was  delivered  by  Judge  Caldwell,  which 
is  decisive  of  that  question  when  applied  to  the  case 
at  bar,  and  is  in  accord  with  this  opinion.  The 
trustee  would  not  have  had  any  right  to  have  sold 
said  property  and  paid  the  entire  proceeds  over  to 
the  wife  of  Hart,  nor  would  he  have  been  author- 
ized in  paying  over  to  her  more  than  the  rents  and 
profits  for  her  support  and  maintenance;  and  even 
then,  if,  in  the  sound  discretion  of  the  trustee,  it 
was  not  necessary  to  pay  her  over  the  total  amount 
of  the  rents  and  profits  for  her  support,  he  could 
only  pay  her  over  so  much  of  the  rents  and  profits 
as  was  actually  necessary,  in  his  discretion,  for  her 
support.  Of  course  this  discretion  must  be  prop- 
erly and  judiciously  exercised,  so  as  not  to  deprive 
Mrs.  Hart  of  any  part  of  the  rents  and  income  she 
might  need  for  her  comfortable  support  and  main- 
tenance. This  is  the  proper  and  only  reasonable 
construction  of  said  deed.  In  such  a  case  this 
Court  have  said:  *'A  trust  may  be  so  created  that 
no  interest  vests  in  the  beneficiary — as,  where  it  is 
limited  to  the  support  and  maintenance  of  the  ben- 
eficiary,   and   he   is   prohibited   from   alienation   or   an- 
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ticipation.  So,  where  the  income  is  to  be  paid  over 
only  in  the  discretion  of  the  trustee,"  etc.  Henson 
V.     Wright,    4   Pick.,    507. 

'<In  all  such  cases  the  purposes  of  the  trust 
would  obviously  be  defeated  if  the  beneficiary  could 
assign   or   alienate."      Ih. 

The  statute  of  1869-70  does  not  apply  in  this 
case,  because  the  trust  is  active  and  the  fee  in 
the  property  is  vested  in  the  trustee.  Mrs.  Hart 
could  not  convey  without  the  trustee  joining  in  the 
conveyance.  The  trustee  could  not,  without  a  pal- 
pable violation  of  the  trust,  convey  said  property  to 
secure  a  debt  of  the  husband.  And  the  fact  that 
Mrs.  Hart  joined  in  the  conveyance,  and  consented 
thereto,  could  make  no  difference.  That  portion  of 
the  Chancellor's  decree  which  held  that  said  deed 
of  trust,  executed  by  Hart  and  wife  and  joined  in 
by  Patterson,  trustee,  was  made  in  violation  of  said 
trust,    and   is   void,    is  affirmed. 

It  is  not  important  for  us  to  discuss,  in  this 
opinion,  the  assignment  of  error  by  complainant  to 
that  part  of  the  decree  holding  that  the  Probate 
Court  had  jurisdiction  to  appoint  Patterson  trustee, 
except  to  say  that  the  Court  deems  it  unnecessary 
to  determine  that  question  at  this  time.  Cause  re- 
manded. 


PETITION    TO    REHEAR. 

Since  deciding  this  case,   defendants  filed  a  petition 
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to  rehear,  which  has  been  considered  by  the  Court, 
and  said  petition  does  not  raise  any  new  questions, 
nor  call  the  attention  of  the  Court  to  any  question 
of  fact  or  of  law,  that  has  not  been  fully  consid- 
ered,   and   the  same   is   dismissed. 
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State  v,   Hernando  Insurance   Company, 


AND 


State  v.   Bluff  City  Insurance   (>)mpany. 

{Jackson.     June   16,    1896.) 

1.  Taxation.     Charter  exemption  construed. 

The  capital  stock  of  a  corporation  is  not  exempt  from  taxation 
under  a  provision,  in  its  charter  that  it  **  shall  pay  to  the  State 
an  annual  tax  of  one-half  of  one  per  cent,  on  each  share  of 
capital  stock  subscribed,  which  shall  be  in  lieu  of  all  other 
taxea  "    {Post,  pp.  87-100. ) 

Constitution  construed:  U.  S.  Coust.,  Art.  I.,  Sec.  10. 

Cases  cited  and  approved:  161  U.  S.,  134-148,  modifying  95  U.  S., 
679;  104  U.  S.,  493;  Memphis  v.  Home  Insurance  Co.,  91  Tenn., 
558;  Memphis  v.  Memphis  City  Bank,  91  Tenn.,  574. 

Cited  and  overruled:  Union  Bank  v.  State,  9  Yer.,  490;  Memphis 
V.  Hernando  Insurance  Co.,  6  Bax.,  527;  Bank  v.  Memphis,  6 
Lea,  703;  Memphis  t?.  Farrington,  8  Bax.,  539;  Bank  v.  McGowen, 
6  Bax.,  703 ;  State  v.  Butler,  13  Lea,  400;  State  v.  Butler,  86  Tenn., 
614;  Memphis  v.  Bank  and  Insurance  Companies,  91  Tenn.,  546; 
State u  Bank,  95  Tenn.,  221. 

2.  Federai.  Question.    State  Courts  yield  to  Federal. 

A  decision  of  the  United  States  Supreme  Court  against  a  contract 
exemption  from  taxation  on  capital  stock  of  corporations,  will 
be  followed  by  the  State  Court,  even  if  the  latter  thinks  the 
exemption  should  be  sustained,  and  its  decision  to  that  effect 
would  not  be  reviewable.     (Po«t,  p.  99.) 

Case  cited  and  approved:  6  Wheat.,  264-384. 

3.  Same.    Same. 

A  holding  by  the  United  States  Supreme  Court  that  the  State 
decisions  on  a  given  subject  have  not  been  so  long  and  firmly 
established  as  to  constitute  a  rule  of  property,  is  conclusive  on 
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the  State  Courts,  where  a  Federal  question  is  involved.     (Postj 
p.  99,) 


FROM    SHELBY. 


Appoal  from  the  Chancery  Court  of  Shelby  County. 
W.    D.    Beard,    Ch. 

C.  Weatherford  and  Metcalf  &  Walker  for 
State. 

Morgan   &   McFarland   for  Insurance  Companies. 

Geo.  Gillham,  Sp.  J.  These  cases  involve  the 
same   questions,    and   may   be   decided   together. 

The  first  is  a  bill  filed  by  the  State  of  Tennessee 
and  the  County  of  Shelby  against  the  Hernando  In- 
surance Company  et  al.,  to  collect  State  and  County 
taxes  for  the  years  1887,  1888,  1889,  1890,  and 
1891,  with  interest,  attorney's  fees,  etc.,  upon  the 
capital  stock  of  the  defendant  corporation,  or,  in  the 
alternative,  upon  the  shares  of  stock  in  the  hands 
of   the   shareholders. 

The  second  is  a  similar  bill  against  the  Bluff 
City  Insurance  Company,  to  collect  State  and  County 
taxes,  with  interest,  attorney's  fees,  etc.,  for  the 
same  years,  upon  the  capital  stock,  or,  in  the  alter- 
native, upon  the  shares  of  stock  in  the  hands  of 
the   shareholders. 
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The  bills  aver  that  the  defendant  corporations 
were  duly  chartered  under  the  laws  of  this  State 
prior  to  1870,  and  that  by  the  tenth  section  of  each 
of  said  charters  it  is  provided:  '*Said  company 
shall  pay  to  the  State  an  annual  tax  of  one-half  of 
•  one  per  cent,  on  each  share  of  capital  stock  sub- 
scribed, which  shall  be  in  lieu  of  all  other  taxes." 
That  the  State,  by  its  revenue  laws,  had  imposed 
such  taxes,  and  that  the  same  had  been  duly  assessed 
against   said   corporations   and   shareholders. 

The  defendants  in  the  Court  below  moved  to  dis- 
miss the  suits,  on  the  ground  that  the  bills  upon 
their  face  showed  that,  by  the  charter  of  the  de 
fendant  company,  both  its  capital  stock  and  shares 
of  stock  were  exempt  from  taxation  other  than  that 
imposed  by  the  charter,  and  that  the  laws  of  the 
State,  undertaking  to  impose  such  taxes,  were  in 
conflict  with  Section  10,  Article  I.,  of  the  Constitu- 
tion  of  the   United   States. 

The  motions  were  sustained,  and  the  bills,  on 
November    22,    1894,    dismissed. 

The  State  of  Tennessee  and  the  County  of  Shelby 
have,  by  writs  of  error,  brought  the  cases  to  this 
Court,  and  have  assigned  appropriate  errors,  the 
error  assigned  being  that  the  capital  stock  of  each 
of  the  defendant  corporations  was  legally  subject  to 
the  taxes   imposed. 

In  dismissing  these  bills,  the  Chancellor  doubtless 
followed  the  law  as  announced  by  this  Court  in 
Memphis  v.  Bank  and  Insurance   Companies^  7  Pickle, 
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546,  and  the  writs  of  errors,  we  assume,  are  now 
prosecuted  to  get  the  supposed  benefit  of  more  re- 
cent decisions  made  upon  the  subject  by  the  Supreme 
Court  of   the  United   States. 

In  the  year  1836  the  charter  of  the  Union 
Bank  of  Tennessee  was  brought  before  this  Court  • 
for  construction.  The  eleventh  section  of  that  charter 
provides:  *'ln  consideration  of  the  privileges  granted 
by  the  charter,  the  bank  agrees  to  pay  annually  the 
one-half  of  one  per  cent,  on  the  amount  of  the  cap- 
ital stock  paid  in  by  the  stockholders  other  than  the 
State."  The  Court,  Judge  Turley  delivering  the  opin- 
ion, held  that  the  exemption  was  of  the  capital  stock, 
but  that  the  shares  of  stock,  so  far  as  held  by 
resident  owners,  were  taxable.  Union  Bank  v.  States 
9    Yer.,    490. 

In  1873  this  Court  held.  Judge  Nicholson  deliv- 
ering the  opinion,  that  the  city  of  Memphis  could 
not  exact  from  the  Hernando  Insurance  Company 
(one  of  the  present  defendants),  a  license  tax,  and 
upon  the  ground  that,  under  its  charter,  the  cor- 
poration was  not  subject  to  other  or  further  taxa- 
tion than  the  charter  tax  upon  its  capital  stock, 
citing  and  approving  the  case  of  Union  Bank  v. 
State^  9  Yer.,  490;  City  of  Memphis  v.  Hernando 
Insurance    Company^    6    Bax.,    527. 

At  the  same  term,  1873,  in  case  of  DeSoto  Bank 
V.  City  of  Memphis^  Judge  Freeman  delivering  the- 
opinion,  where  it  was  sought  by  the  city  to  tax  the 
real    estate    of     the     corporation,    in     which     a     part 
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of  its  capital  was  invested,  it  was  assumed  that 
the  exemption  was  of  the  capital  stock,,  and  that 
the  shares  of  stock  in  the  hands  of  the  shareholders 
were  taxable.  DeSoto  Bank  v.  Oity  of  Memphis^ 
6    Bax.,    415. 

In  1876  this  Court,  Judge  Freeman  delivering 
the  opinion,  in  the  City  of  Memphis  v.  Fai^rington^ 
construing  the  charter  of  the  Union  &  Planters' 
Bank  and  others,  held  the  capital  stock  not  subject 
to  general  taxation,  but  that  the  shares  of  stock 
were  taxable.  This  case  went  by  writ  of  error  to 
the  Supreme  Court  of  the  United  States,  and  was, 
in  1877,  decided,  Justice  Swayne  delivering  the 
opinion.  96  U.  S.,  679.  That  Court  held  that 
the  charter  tax  was  upon  the  shares  of  stock,  and 
the  same  not  being  subject  to  other  taxation  than 
the  charter  tax,  the  decree  of  this  Court  was  re- 
versed. 

In  1881,  in  BanJc  of  Commerce  v.  McGowen^  6 
Lea,  703,  Judge  Cooper  delivering  the  opinion, 
where  it  was  sought  to  tax  the  real  estate  in  which 
a  part  of  the  bank's  capital  was  invested,  it  was 
held  that  the  rioal  estate,  so  far  as  used  by  the 
bank  for  a  banking  house,  was  not  taxable,  and 
upon  the  ground  that  its  capital  stock  was  exempt 
from  general  taxation,  citing  and  approving  DeSoto 
Bank  V.     City^    6    Bax.,    415. 

In  this  case,  the  Farrington  case  (95  U.  S.,  679), 
was  first  cited  by  this  Court.  Of  that  case,  Judge 
Cooper,    at    page    705,    says:     *'It    was    there    held 
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that  the  provision  in  the  bank's  charter,  like  the 
one  before  us,  is  a  contract,  and  will  protect  the 
shares  of  the  stockholders  from  additional  taxation. 
We  recognize  the  controlling  authority  of  that  Court 
in  such  cases,  and  yield  to  its  decisions.  The  pro- 
vision in  question  will,  therefore,  protect  the  capital 
stock  and  the  shares  of  the  stockholders  from  any 
taxation  beyond   that   prescribed   in   the   charter." 

Here  the  Court  construed  the  Farrington  case  to 
exempt  both  shares  of  stock  and  the  capital  stock. 
This  case  also  went  to  the  Supreme  Court  of  the 
United  States,  by  wi'it  of  error,  under  style  of 
Bank  V.  Tennessee^  104  U.  S.,  493,  and  was  de- 
cided and  affirmed  in  October,  1881,  Mr.  Justice 
Field   delivering   the   opinion. 

Referring  to  the  opinion  of  the  Supreme  Court 
of  the  United  States  in  the  latter  case.  Judge  Cald- 
well, speaking  for  this  Court;  in  Memphis  v.  Bank 
and  Lisurance  Companie^y  7  Pickle,  554,  555,  truly 
said:  '^It  is  technically  true,  as  contended  by  com- 
plainant, that  the  writ  of  error  in  the  last  case 
took  up  only  so  much  of  the  controversy  as  this 
Court  had  decided  against  the  bank,  and  that,  there- 
fore, the  Supreme  Court  of  the  United  States  cannot 
properly  be  said  to  have  decided  that  even  a  part 
of  the  bank's  building  was  exempt  under  its  charter, 
nevertheless,  the  reasoning  of  the  Court  shows  that 
such  was  its  opinion.  Indeed,  that  decision,  as  well 
as  the  decision  of  this  Court,  was  based  upon  the 
idea,    (1)   that    the    capital    stock    of    the     bank    was 
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ez^npt  from  all  taxation,  except  that  prescribed  in 
the  charter;  and  (2)  that,  such  being  the  case,  a 
building  in  which  part  of  its  capital  stock  has  been 
invested  must  be  exempt,  .so  far  as  used  by  the 
bank  for  its  legitimate  corporate  purposes,  but  no 
further.'' 

In  1884,  in  State  v.  Butler,  13  Lea,  400,  Judge 
Cooke  delivering  the  opinion,  it  was  assumed  that 
the  Farrington  case  held  that  both  the  capital  stock 
and  the  shares  "  of  stock  were  exempt  from  other 
taxation  than  that  of  the  charter  tax.  Later,  in 
1888,  in  State  v.  Butler,  2  Pick.,  614,  Judge  Folkes 
delivering  the  opinion,  where  it  was  again  sought  to 
tax  the  real  estate  of  the  Bank  of  Commerce,  it 
was  assumed  by  the  Cqurt  that  the  capital  stock  of 
that   bank   was   exempt  from   general   taxation. 

Still  later,  the  city  of  Memphis  filed  bills  in  the 
Chancery  Court  of  Memphis,  seeking  to  recover  ad 
valorem  taxes  for  the  years  1887-1891,  inclusive, 
from  the  Union  &  Planters'  Bank,  the  Hernando  In- 
surance Company,"  and  the  Bluff  City  Insurance  Com- 
pany (the  last  two  being  the  present  defendants), 
upon  their  capital  stock,  or,  in  the  alternative,  to 
recover  from  the  stockholders  the  same  amount  as 
taxes  on  the  shares  of  stock  held  by  them  respect- 
ively during  said  years.  Upon  demurrer  the  bills 
were,  in  the  Court  below,  dismissed,  and,  upon  ap- 
peal, were  heard  and  decided  by  this  Court  in  1892, 
Judge  Caldwell  delivering  the  opinion.     7  Pick.,   546. 

These  cases,   therefore,   involved   city  taxes   for   the 
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same  years  for  which  it  is  here  sought  to  recover 
State   and   county   taxes. 

This  Court,  construing  the  Farrington  case  in  the 
light  of  all  Federal  decisions  bearing  thereon,  and 
especially  of  Temies%ee  v.  Whitworth^  22  Fed.  Rep., 
80;  Tennessee  v.  Whitwarth,  117  U.  S..,  136;  Bank 
V.  Tennessee^  104  U.  S.,  498;  and  following  the 
construction  given  that  case  by  this  Court,  in  Bank 
of  Commerce  v.  McGowan^  6  Lea,  705;  Stute  v. 
Butler,  13  Lea,  406;  State  v.  Butler,  2  Pick.,  633; 
held  that  the  charter  tax  upon  the  shares  of  stock 
was  in  lieu  of  all  other  taxes,  whether  against  the 
shares  of  stock  in  the  hands  of  the  shareholders  or 
the  capital  stock.  The  Court,  at  the  same  time, 
taking  occasion  to  say  that  it  so  held  only  by  rea- 
son of  the  authority  of  the  cases  of  Farjnn^toii  v. 
Tennessee,  96  U.  S.,  679,  and  Bank  v.  Tennessee, 
104  U.  S.,  493,  construed  together,  but  that,  as  an 
original  proposition,  they  would  then  still  have  held 
the   shares   subject  to   ad  valorem   taxation. 

In  Memphis  v.  Home  Insurance  Co,,  7  Pickle, 
558,  decided  at  the  same  term,  1892,  the  opinion 
being  delivered  by  the  same  Judge,  it  was  held 
that,  under  the  charter  of  that  company,  the  char- 
ter tax  was  upon  the  capital  stock,  and  that  the 
shares  were  taxable.  The  charter  there  under  con- 
sideration differs  from  that  involved  in  the  Farring- 
ton case,  its  exemption  clause,  as  there  cited,  being: 
<<  There  shall  be  a  State  tax  of  one-half  of  one  per 
cent,    upon   the   amount  of   capital   actually   paid   in.^' 
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The  C!oart  says  this  charter  is,  in  legal  import, 
the  same  as  that  of  the  Union  Bank,  construed  in 
9  Yer.,  490,  oar  Court  thus  distinguishing  this 
class  of  charters  from  those  construed  in  the  Far- 
rington   case. 

The  same  was  again  held  at  the  same  term,  the 
opinion  being  delivered  by  the  same  Judge,  in  case 
of  Memphis  v.  Memphis  City  Bank^  7  Pick.,  574, 
the  construction  there  being  of  the  charter  of  the 
Memphis  City  Bank,  which  does  not  materially  diflPer 
from   that   of  the   Home   Insurance   Company. 

At  the  last  term,  in  State  v.  Bank  of  Commerce^ 
11  Pick.,  221,  Gillham,  Special  Judge,  delivering 
the  opinion,  the  exemption  clause  of  the  charter  of 
the  Bank  of  Commerce  was  again  construed,  and, 
upon  consideration,  as  we  held  for  the  first  time 
of  the  full  charter,  we  again  decided  that  the  ex- 
emption applied  to  the  capital  stock,  and  that  the 
shares  in  the  hands  of  the  shareholders  were  tax- 
able. 

In  1893,  after  the  7th  Pickle  cases  were  decided, 
the  State  of  Tennessee  and  Shelby  County  filed  bills 
in  the  Circuit  Court  of  the  United  States,  for  the 
Western  District  of  Tennessee,  against  the  Union  & 
Planters'  Bank  and  Bank  of  Cdmmerce,  to  recover 
State  and  county  taxes  for  the  years  1887  to  1891. 
These  suits,  however,  were  by  the  Supreme  Court 
of  the  United  States,  dismissed  for  want  of  juris- 
diction. Tennessee  v.  Union  <&  Plantei^s^  Bank^  152 
U.    S.,    454. 
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After  the  decision  of  the  Bank  of  Commerce  and 
other  cases  by  this  Court,  at  the  last  term,  the 
Union  &  Planters'  Bank  filed,  in  the  Circuit  Court 
of  the  United  States  for  the  Western  District  of 
Tennessee,  at  Memphis,  a  bill  against  the  county  of 
Shelby  and  others,  to  enjoin  the  collection  of  taxes 
upon  its  surplus  and  undivided  profits.  That  Court 
sustained  the  bill.  Judge  Hammond  delivering  the 
opinion,  and  enjoined  the  collection  of  the  taxes. 
The  case  was,  by  the  defendants,  appealed  to  the 
Supreme  Court  of  the  United  States,  was  advanced 
for  hearing,  and  decided  in  March,   1896,       161  U.   S. 

The  Bank  of  Commerce  and  other  cases  decided 
by  this  Court  at  the  last  term,  were  by  the  de- 
fendants, by  writ  of  error,  also  taken  to  that  Court, 
were  heard  at  the  same  time,  and  with  the  Union 
&  Planters'  Bank  case,  Justice  Peckham  delivering 
the  opinion,  and  are  reported  in  161  U.  S. — Bank 
of  Commerce,  Mercantile  Bank,  Planters'  F.  &  M. 
Ins.  Co.,  Memphis  City  Bank,  Home  Insurance  & 
Trust   Co. 

The  Court  reversed  so  much  of  our  decree  in 
the  Bank  of  Commerce  cavse  as  held  the  shares  of 
stock  subject  to  taxation;  and,  on  rehearing,  so  much 
only  as  held  the  $200,000  of  stock  issued  prior  to 
1870    taxable. 

In  the  Union  &  Planters'  Bank  case  it  was  held 
that,  under  the  charter  of  that  bank  and  its  exemp- 
tion clause,  its  capital  stock  was  subject  to  general 
taxation.      The    Farrington    case    is    there    construed, 
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and  tlie  Court  say  that,  properly  understood,  that 
ease  does  not  hold  that  both  the  shares  and  the 
capital   stock   are   exempt   from   taxation. 

The  charter  of  the  defendant  companies  does  not 
materially  differ  from  that  of  the  Union  &  Planters' 
Bank.  • 

It  is  insisted  by  complainants  that  this  decision 
by  the  Supreme  Court  of  the  United  States  should, 
by  this  Court,  be  treated  as  finally  settling  this 
vexed  question;  that  we  should  follow  that  decision 
and  apply  the  principles  there  announced  to  the 
present  cases. 

Upon  the  other  hand,  defendants  insist  that  this 
Court  should  adhere  to  its  convictions  and  rulings, 
as  repeatedly  expressed  from  1836  to  1895 — a  period 
of  nearly  sixty  years — except  where,  under  its  con- 
struction of  the  Farrington  case,  this  ClJourt  has,  in 
some  of  the  cases,  held  that  both  the  capital  and 
the  shares  of  stock  were  exempt.  They  invoke  the 
doctrine   of    stare  decisis. 

It  is  to  be  regretted  that  the  opinion  of  the  Su- 
preme Court  of  the  United  States,  in  the  Farring- 
ton case,  was  so  worded  as  to  have  brought  about 
the  declaration  by  Justice  Cooper,  speaking  for  this 
Court  in  Bank  v.  3fcG(nca?i,  6  Lea,  703,  that  it 
established  an  exemption  of  both  shares  of  stock 
and  capital  stock  from  all  taxation,  except  the  one- 
half   of    one   per   cent,    prescribed    by   the   charter. 

Of  the  opinion  in  the  Farrington  case  Mr.  Jus- 
tice  Peckham,    in   the    Union   &   Planters'    Bank   case, 
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says:  ''There  are  undoubtedly  some  expressions  in 
the  opinion  of  Mr.  Justice  Swayne  which  lend  color 
to  the  idea  that,  in  his  belief,  not  only  were  the 
shares  in  the  hands  of  the  shareholders  exempt  from 
further  taxation  than  that  imposed  by  the  charter, 
but  that  the  property  of*  the  corporation  was  itself 
exempt  from  any  taxation  other  than  that  provided 
for   in   that   section." 

It  is  further  to  be  regretted  that  the  Supreme 
Court  of  the  United  States,  in  reviewing  the  opin- 
ion of  this  Court  in  Bank  v.  McGowan.,  supra — an 
opinion  that  was  founded  upon  what  Judge  Cooper 
declared  to  be  the  construction  by  this  Court  of  the 
meaning  and  result  of  the  Farrington  case — did  not, 
at  that  time,'  correct  what  it  now  decides  to  be  an 
erroneous  reading  of  its  opinion  in  the  Farrington 
case.  It  is  undoubtedly  true  that  in  said  case  of 
Bank  v.  McGowan  the  question  of  the  exemption 
of  both  the  shares  of  stock  and  the  capital  stock 
was  not  before  the  Court  for  decision;  and  it  is  fur- 
ther true  that  the  Supreme  Court  of  the  United 
States,  in  reviewing  that  opinion  and  declaration,  had 
no  power  to  reverse  the  judgment  of  this  Court 
in  so  far  as  it  was  in  favor  of  the  bank.  But  this 
Court,  finding  in  the  case  of  Bank  v.  McGmoan  an 
explicit  declaration  of  the  supposed  eflFect  of  the 
opinion  in  the  Farrington  case,  and  finding  that 
judgment  reviewed  by  the  Supreme  Court  of  the 
United  States,  in  an  opinion  accepting,  or  seeming 
to  accept,    without    question    or    comment,     the   decla- 
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ration  made  by  Judge  Cooper  that  the  exemption 
was  of  both  the  shares,  of  stock  and  the  capital 
stock,  \¥as  induced,  when  it  came  to  decide  the  case 
of  Memphis  v.  Banks  and  Im.  Cos.  (7  Pick.,  546), 
to  believe,  and  felt  itself  constrained  against  its  own 
judgment,  and  solely  by  the  force  of  the  effect  at- 
tributed to  these  opinions  of  the  Supreme  Court  of 
the  United  States,  to  hold  that  both  the  shares  of 
stock    and    the   capital    stock   were   exempt. 

The  history  of  the  litigation  over  this  and  like 
charters  shows,  at  every  point,  a  -  purpose,  on  the 
part .  of  this  Court,  to  follow,  in  this  character  of 
question,  the  opinions  of  the  United  States  Supreme 
Court,  and  strikingly  illustrates  the  importance  of 
confining  judicial  opinions  to  the  exact  questions  to 
be  decided. 

We  cannot  entertain  the  argument  so  ably  pressed 
upon  us,  that  this  Court  may,  in  this  case,  for 
itself,  and  independent  of  the  opinion  of  the  United 
States  Supreme  Court,  detei'mine  the  issue  presented. 
The  question  being  whether  a  statute  of  Tennes- 
see which  imposes  upon  the  defendants  taxes,  vio- 
lates the  obligation  of  their  contract,  is  a  Federal 
question.  It  is  such,  whether  we  hold  the  statute 
to   be   valid   or    void. 

By  the  judiciary  Act  of  1789,  Ch.  20,  Sec.  25, 
proceedings  in  error  are  provided  for  only  where  the 
State  Court  affirms  the  validity  of  the  statute. 
Why  a  writ  of  error  should  have  been  allowed 
to  one   party  and   denied   to  another,    is   a   marvel   in 
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American   jurisprudence.     The  greater  wonder   is,   that 
it  should  have  been  allowed  to  grow  hoary  with  age. 

This  provision  has,  possibly  for  the  first  time, 
done  its  perfect  work,  reduced  conclusions  to  their 
last  results,  in  the  case  of  the  State  v.  Batik  of 
Commerce^  decided  by  us  at  the  last  term,  and  by 
the  Supreme  Court  of  the  United  States,  and  again 
by   this   Court   at  the  present    terms. 

At  the  last  term  we  held  that  the  exemption  was 
of  the  capital  stock,  but  that  the  shares  were  tax- 
able. The  Supreme  Court  of  the  United  States 
held  the  shares  not  taxable,  and  reversed  so  much 
of   the   decree   of   this   Court   as   so   adjudged. 

That  Court,  in  that  case,  did  not  decide  that  the 
capital  stock  was  taxable;  for,  as  the  State  did  not, 
and  could  not,  sue  out  a  writ  of  error,  there  was 
no  jurisdiction.  But  in  the  Union  &  Planters'  Bank 
case,  which  had  gone  up  from  the  Federal  Court, 
it   decided   that    the   capital   stock   was   taxable. 

After  this,  complainants  moved  this  Court  to 
change  its  decree,  and  tax  the  capital  stock.  Upon 
which  motion,  we  held  that  he  had  no  power  over 
the  decree  of  last  term.  The  result  is,  that  both 
Courts  stand  in  a  state  of  paralysis,  neither  being 
able  to  effectuate  by  decree  its  expressed  opinion, 
and  the  bank  thus  escapes  all  ad  valorem  taxation, 
both  of  §200,000  of  its  capiUil  stock  and  of  its 
shares  of  stock,  whilst  the  Union  &  Planters' 
Bank,  under  the  same  form  of  contract,  must  pay 
upon    its  capital    stock.       It    is   true   that,    should   we 
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here  decide  that  the  capital  stock  of  the  defendant 
corporations  were  not  subject  to  taxation,  our  decision 
would  not  be  subject  to  review.  But  would  this 
course  meet  the  full  measure  of  the  responsibility 
which  rests  upon  us?  We  think  not  in  such  case 
as  this. 

It  has  long  been  settled  that,  in  our  government, 
the  Supreme  Court  of  the  United  States  is  the  final 
arbiter  of  all  ^  such  Federal  constitutional  questions. 
That  Court  must  at  last  decide  whether  a  law  of 
one  of  the  States,  when  drawn  in  question,  violates 
the  obligation  of  a  contract.  Story  on  Constitution, 
Sec.  375-396  and  notes;  Cohens  v.  Virginia^  6 
Wheat.,  264-384.  We  should  follow  the  spirit,  not 
alone  the  letter,  of  that  provision  of  the  constitu- 
tion,  and,  knowing  the  opinion  of  the  Supreme 
Court  of  the  United  States,  follow  it,  although  our 
decision  be  not,  under  the  present  judiciary  Act, 
subject  to   review. 

In   the   Union   &  Planters'    Bank   case,   161    U.  S. , 

,  the   Supreme  Court  of  the   United   States   holds, 

that  our  State  decisions  on  this  subject  have  not 
been  so  long  and  firmly  established  as  to  constitute 
a  rule  of  property.  The  result,  if  not  the  reason- 
ing of  that  Court  on  this  point,  is  also  conclusive 
upon  us,  and  must  be  treated  as  settling  this  ques- 
tion. 

Entertaining  these  views,  to  put  the  Courts  in 
accord,  and  to  finally  set  this  question  at  rest,  we 
are  constrained    to    hold,    that    the    capital    stock    of 
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both  the  defendant  companies  enjoys  no  exemption 
from  taxation,  and  to  overrule,  to  this  extent,  our 
State   cases   herein   cited  which   hold   to   the   contrary. 

The  decree  of  the  Chancellor  in  each  case  is  re- 
versed, and  the  causes  remanded  to  the  Chancery 
Court  for  further  appropriate  ^jroceedings.  The  de- 
fendants  will   pay   the   costs   of   the   appeal. 

Judge  Beard,  being  disqualified,  did  not  sit  in 
these  cases. 
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(Jackson.       June    16,    1896.) 


1.  New  Tkiai^.     For  error  in  impaneling  jury. 

A  new  trial  will  be  granted  where,  over  proper  exceptions  of 
the  defendant,  the  Court  gave  direction,  which  wi^s  obeyed  by 
the  Sheriff,  that  the  jury,  without  naming  them,  should  be 
summoned  from  the  country,  entirely  excluding  the  residents 
of  a  city  constituting  more  than  one-half  of  the  population  of 
the  county,  thereby  depriving  the  accused  of  his  constitu- 
tional right  to  a  trial  by  an  *  impartial  jury  of  the  county." 
(Post,  pp.  103-1 W.) 

Constitution  construed:  Art.  I.,  Sec.  9. 

Cases  cited  and  approved:  Nashville  u  Shepherd,  3  Bax.,  373; 
Jackson  v.  Pool,  91  Tenn.,  453;  1  How.  (Miss.),  243;  2  Dall. 
(Pa.),  252;  9  N.  Y.  Sup.  Ct.,  156;  31  Hun,  225;  68  N.  Y.,  528;  48 
La.  Ann.,  194;  48  Mich.,  482;  67  Mich.,  466;  71  Mich.,  291;  13 
Col.,  515;  22  Pac.  R.,  817;  16  Grat.,  531. 

Cited  and  distinguished:  Ellis  v.  State,  92  Tenn.,  97. 

2.  Witness.     Cross^'examinatifm. 

A  witness  may,  for  the  purpose  of  affecting  his  credibility,  be 
asked  on  cross-examination  about  his  antecedent  specific  acts 
involving  moral  turpitude,  and  he  will  be  compelled  to  answer 
the  questions  unless  they  relate  to  matters  of  too  remote  date, 
or  involve  him  in  a  criminal  charge  where  he  makes  lawful 
claim  of  his  personal  privilege,  but  his  answers,  when  made, 
are  conclusive.     {Post,  pp.  110-119.) 

Cases  cited  and  approved:  Franklin  v.  Franklin,  90  Tenn.,  49; 
Braswell  v.  State,  3  Leg.  Rep.,  283;  Peck  v.  State,  86  Tenn., 
259;  Hoard  v.  State,  15  Lea,  323;  Boyd  v.  State,  94  Tenn..  505; 
Rocco  V.  Parczyk,  9  Lea,  331. 

Cited  and  distinguished:  Hill  v.  State,  91  Tenn.,   521;    Ford  v. 
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Ford,  7  Hum.,  92;  Gilliam  v.  State,  1  Head,  38;  Merriam  v. 
State,  3  Lea,  394;  Clapp  v.  State,  94  Tenn.,  203. 


FROM    SHELBY. 


Appeal  in  error  from  Criminal  Court  of  Shelby- 
County.      L.    P.    Cooper,    J. 

George  Gantt  and  Peters  &  Norfleet  for  Za- 
none. 

Attorney -general  Pickle  and  Eldridge  E.  Wright 
for    State. 

John  T.  Allen,  Sp.  J.  The  defendant  was  indicted 
for  the  murder  of  George  Tait,  and  was  tried  and 
convicte<l  of  murder  in  the  second  degree,  and  his  pun- 
ishment fixed  at  twenty  years  in  the  penitentiary. 
The  State's  theory  is  that  the  killing  was  the  result 
of  malice,  growing  out  of  the  fact  that, '  in  Novem- 
ber, 1894,  George  Tait,  the  deceased,  was  summoned 
as  a  witness  before  the  Grand  Jury,  and  gave  evi- 
dence, which  resulted  in  an  indictment  against  A. 
Zanone,  father  of  defendant,  for  selling  liquor  con- 
trary to  law.  The  defense  is  on  the  theory  that 
the  origin  of  the  trouble,  which  culminated  in  the 
killing  of  George  Tait,  on  January  24,  1895,  by 
defendant,  was  much  earlier  in  point  of  time,  and 
that   the   deceased   was  wholly  in   fault,    and   that   de- 
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ceased  brought  about  the  difficulty  with  defendant, 
in   which    he   lost   his   life.* 

Deceased,  at  the  time  of  his  death,  was  about 
thirty  years  of  age,  and  was  a  street  car  conductor, 
and  defendant  was  about  nineteen  or  twenty  years 
of  age,  and  was  engaged  as  clerk,  in  his  father's 
grocery,  which  was  situated  near  the  east  end  of 
the  electric  car  line,  running  from  the  custom  house, 
in  the  City  of  Memphis,  to  Montgomery  Park  (race 
track  grounds),  about  four  and  one-half  miles  from 
the  city.  Prior  to  November,  1894,  the  deceased 
usually  stopped  his  car  in  front  of  Zanone' s  gro- 
cery, and  had  the  other  cars  on  that  line  to  stop 
there  as  a  regular  stopping  place,  but,  after  that, 
deceased  quit  stopping  his  car  in  front  of  Zanone' s, 
and  had  his  car  and  the  other  cars  to  stop  in 
front   of   Slagle's    grocery. 

There  is  proof  in  the  record  tending  to  establish 
the  theory  of  the  State,  and  also  of  the  defendant, 
but  we  refrain  from  expressing  any  opinion  on  the 
facts,  as  the  case  must  be  reversed  and  remanded 
for  a  new  trial,  on  account  of  errors  in  the  ruling 
of  the   Court  trying   the    case. 

The  first  error  assigned  by  defendiant  is  as  follows: 

''The  Court  committed  error  in  ordering  the 
Sheriff  to  summon  the  special  venire,  to  try  the  de- 
fendant, entirely  from  the  country,  and  not  to  sum- 
mon any  of  them  from  the  city  of  Memphis,  and 
the  Sheriff  accordingly  summoned  the  venire  entirely 
from     the     country     districts,    and     every    citizen     of 
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Memphis,  where  the  majority  of  the  population  of 
Shelby   County   resided,    was   excluded   from   it." 

It  does  not  appear  in  the  order  of  the  Court  on 
the  minutes  that  the  Sheriff  was  ordered  to  summon 
the  venire  from  the  country,  but  it  appears  in  the 
bill  of  exceptions,  and  in  the  opinion  of  the  Crimi- 
nal  Court  Judge,  cielivered  by  him  in  overruling 
the  motion  for  a  new  trial,  that  he  instructed  the 
Sheriff  and  his  deputies  to  summon  the  entire  venire 
from  the  country  and  not  to  summon  any  of  the 
jurors  from  the  city  of  Memphis,  and,  according  to 
these  instructions  from  the  trial  Judge,  a  venire  of 
355  men  were  summoned  by  the  Sheriff  and  his 
deputies  from  the  country,  and  none  of  them  from 
the  city  of  Memphis.  The  defendant,  on  this  account, 
duly  challenged  the  array,  and  moved  to  quash  the 
venire,  which  motion  was  overruled  by  the  Court, 
and  defendant  duly  excepted  to  this  ruling^  of  the 
Court.  The  killing  of  George  Tait  by  the  de- 
fendant occurred  in  the  Fourteenth  Civil  District  of 
Shelby  County,  near  the  race  track,  about  four 
miles   from    the   city    of   Memphis. 

Memphis  has  a  population  of  about  70,000,  and 
the  country  districts  in  the  county  have  a  popula- 
tion  of   about    60,000. 

His  Honor,  without  designating  the  names  of  the 
jurors  to  be  summoned,  and  without  any  application 
or  any  reasons  assigned  therefor,  directed  the  Sheriff 
to  summon  the  entire  venire  from  the  country,  to 
the    exclusion    of    the    resident    citizens    of    Memphis 
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who  might  qualify  as  jurors  to  try  defendant.  But, 
after  the  verdict,  on  motion  for  a  new  trial,  his 
Honor  gave  as  a  reason  for  directing  the  entire 
venire  from  the  country  that  the  case  had  been 
tried  before,  which  resulted  in  a  mistrial,  and  a  full 
report  of  the  testimony  given  in  *  on  that  trial  had 
been  published  in  the  city  papers,  and  for  this 
reason  the  Court  gave  the  instructions  to  obtain  the 
venire  from  the  country.  Also,  in  another  case,  he 
had  had  trouble  in  securing  a  jury  from  the  city 
of  Memphis,  and,  from  his  experience,  he  thought 
it  would  be  next  to  impossible  to  get  a  jury  from 
the   city   of   Memphis. 

It  appears  that  on  the  first  trial  referred  to  by 
his  Honor,  that  the  jury,  who  sat  upon  the  case 
then,  were  all  from  the  country,  and  no  effort  was 
made  to  get  any  of  the  jurors  from  the  city  of 
Memphis. 

It  is  here  insisted  by  defendant's  counsel  that  this 
action  of  the  trial  Judge,  and  his  reasons  therefor, 
as  subsequently  given,  are  without  legal  sanction, 
and  that  the  defendant  did  not  have  tendered  to  him 
as  his  triers  a  fair  and  impartial  jury,  drawn  from 
the  body  of  the  county,  as  guaranteed  to  him  by 
law.  The  Constitution  of  Tennessee  provides  that 
the  accused  shall  have  ''a  speedy  public  trial  by  an 
impartial  jury  of  the  county."  At  the  early  com- 
mon law  the  jury  came  from  the  visne  or  neighbor- 
hood or  hundred  in  which  the  oflFense  occurred,  be- 
cause    such   a    jury   were    supposed    to   be   more   inti- 
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mately  acquainted  with  the  merits  of  the  contro- 
versy, and  therefore  were  better  qualified  to  do  jus- 
tice in  t\ke  premises  than  mere  strangers;  but  by 
statute,  in  England,  it  was  subsequently  provided 
that  the  jurors  should  be  taken  from  the  body  of 
the  county.  Thompson  &  Merriam  on  Juries,  Sees. 
1   and   2;    Shaffer  v.    State,    1    How.    (Miss.),    243. 

A  similar  provision  is  found  in  all  of  the  State 
Constitutions,  and  the  right  of  a  trial  by  a  jury  of 
the  county,  or  from  the  body  of  the  county,  is 
guaranteed.  This  right  has,  from  the  earliest  times, 
been  regarded  as  '<one  of  the  greatest  securities  of 
life,    liberty,    and   property   of    the   citizen.'*      Ih. 

Now,  looking  at  the  decisions  of  the  Courts  in 
other  States  on  this  question:  In  Pennsylvania,  in 
Ilartifhoim  V.  Pattoii^  2  Dall.  (Pa.),  252,  the  Court 
held  that  a  jury  could  not  be  selected,  by  order  of 
the  Court,  from  the  country,  to  the  exclusion  of 
the  city.  The  case  had  been  repeatedly  tried,  with 
constant  mistrials,  and,  in  order  to  obtain  a  jury 
whose  minds  were  unbiased  by  reports,  discussions, 
and  conversations  regarding  the  controversy,  the  Court 
was  requested  to  direct  a  panel  from  the  countiy, 
exclusive  of  the  city.  The  Court  said:  "Can.  we 
direct  the  Sheriff  to  take  a  jury  from  any  partic- 
ular  part  of    the   county?      Surely   not." 

In  New  York,  in  the  case  of  Gibbons  v.  Van 
AUtyne,  9  N.  Y.  Sup.  Ct.,  156,  the  parties  were 
both  farmers.  The  Justice  instructed  the  Constable 
to  summon  all  farmers,   to   get  a   farmer's   jury,    and 
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not  to  Bummon  any  of  the  jury  from  the  village. 
This  was  held  unlawful,  if  it  were  shown  that  the 
Constable  summoned  the  jury  according  to  this  in-, 
struction.  As  this  did  not  appear,  the  Court  held 
it  would  let  the  presumption  prevail  that  the  Con- 
stable did  his  duty,  and  did  not  follow  this  instruc- 
tion in  summoning  the  jury.  The  Court  held  that 
it  was  an  improper  instruction  for  the  Justice  to  give, 
and  said:  ^'The  Constable  should  have  been  left  en- 
tirely free  and  independent  to  summon  an  impartial 
jury,  without  reference  to  any  particular  class  of 
men."  And  referred  to  People  v.  Kelly ^  31  Hun, 
225;   Mand*w!lle   v.    Reynolds,    68    N.    Y.,    528. 

A  similar  doctrine  has  been  held  in  several  of 
the  other  States.  Slmffer  v.  State^  1  How.  (Miss.), 
243;  State  v.  Nash^  48  La.  Ann.,  194;  People  v. 
HaU^  48  Mich.,  482;  PeopU  v.  Coughlin^  67  Mich., 
466;  Hewitt  v.  Circuit  Judge^  71  Mich.,  291;  Bah- 
cock  V.  People^  13  Col.,  515;  and  Babcock  v.  Peo- 
ple j  22  Fac.  R.,  817;  Wash  v.  Commonwealth^  16 
Grat.,    631. 

For  the  Judge,  *  clerk,  or  other  officer  of  the 
Court  to  direct  the  Sheriff  to  discriminate  in  the 
selection  in  favor  of  or  against  any  class  of  citizens 
eligible  to  jury  duty,  is  held  generally  by  the 
Courts  to  be  a  grievous  wrong,  and  that  such  prac- 
tices are  unlawful,  and  when  the  Sheriff  follows  such 
orders  arid  instructions  in  summoning  jurors,  the 
panel  should  be  quashed  and  discharged  when  the 
array  is   challenged. 
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His  Honor,  the  Criminal  Court  Judge,  held  that 
this  question  was  determined  by  the  case  of  £llis 
V.  Stute^  in  eighth  Pickle,  and,  as  conclusive,  quotes 
this  language  of  the  Court:  *'If  the  jury  is  made 
up  of  citizens  of  any  part  of  the  county,  who  are 
otherwise  qualified,  the  requirement  of  the  Constitu- 
tion is  complied  with."  This  decision  does  not  apply 
here.  In  that  case  an  Act  of  the  Legislature  created 
a  Court  with  jurisdiction  over  certain  districts  in  . 
Roane  County,  providing  that  the  jurors  should  be 
selected  from  those  districts  within  its  jurisdiction. 
The  Act  was  claimed  to  be  unconstitutional,  because 
these  jurors  were  not  summoned  from  "the  body  of 
the  county."  This  Court  held,  that  a  jury  sum- 
moned from  that  portion  of  the  county  within  the 
jurisdiction  of  the  Court  was  lawful,  using  the  lan- 
guage  above   quoted.       8    Pick.,    97. 

In  this  State,  in  the  case  of  Mayor  and  City 
Cmcncil  of  Nashville  v.  Charles  Sheperd^  3  Bax. , 
373,  the  Court  ordered  a  jury  to  consist  of  one- 
half  white  men  and  one  half  colored  men,  and  this 
Court  said:  "We  regard  this  as  so  fundamentally 
erroneous,  and  so  likely  to  lead  to  mischievous  con- 
sequences and  pernicious  results,  that  we  feel  con- 
strained to  reverse  the  judgment."  And,  in  the 
case  of  Jackson  v.  Pool^  7  Pickle,  453,  the  Court 
ordered  the  Sheriff  to  summon  as  jurors,  on  a 
special  venire,  citizens  from  the  country,  and  not  to 
summon  any  taxpayers  or  residents  of  the  city  of  Jack- 
son.      This    was    held    to   be   erroneous.     Judge    Lea, 
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delivering  the  opipion  of  this  CJourt,  said:  "The 
law,  in  its  provisions  for  a  special  jury,  contem- 
plates the  selection  of  men  with  reference  to  their 
superior  fitness  to  try  or  determine  the  particular 
issues  involved  in  the  case,  but  he  cannot  direct 
the  Sheriflf,  where  all  are  equally  competent,  not 
to  summon  those  whose  residence  is  within  the  city 
limits,  but  to  summon  only  those  who  reside  be- 
yond the  city  limits,  any  more  than  he  can  authorize 
him  to  summon  those  citizens  only  of  German  de- 
scent, and  not  to  summon  those  of  Irish  descent,  or 
to  authorize  him  to  summon  negroes  and  not  to 
summon   white   men." 

From  the  foregoing  authorities,  it  is  manifest  that 
the  action  of  his  Honor  in  instructing  the  Sheriff 
and  his  deputies  to  summon  the  jurors  from  the 
country  entirely,  whereby  more  than  half  of  the 
citizens  of  Shelby  County  were  excluded  from  the 
venire,  and  the  jurors  summoned  on  the  venire  came 
from  a  particular  part  of  the  county  designated  by 
the  Judge,  was  illegal,  and,  the  panel  being  unlaw- 
ful, should  have  been  quashed  and  discharged  when 
challenged    by    the   defendant. 

The  Sheriff  should  have  been  left  free  and  inde- 
pendent to  summon  an  impartial  jury  from  the 
County  of  Shelby,  without  reference  to  any  par- 
ticular class  of  men,  and  without  reference  to  anv 
particular  part  of  the  county.  The  trial  Judge 
would  have  as  much  right  to  have  instructed  the 
Sheriff    to   summon    a   venire   of    three   hundred    Ital- 
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ians,  and  not  to  summon  men  of  German  or  Irish 
descent,  or  to  summon  on  the  venire  only  men  from  * 
one  particular  district  of  the  county,  or  from ,  a  par- 
ticular ward  in  the  city  of  Memphis,  or  to  summon 
all  white  men,  or  half  of  them  white  and  the  other 
half  colored  men,  which  would  have  been  unlawful. 
When  a  panel  is  thus  selected,  and  there  is  a  plain 
departure  from  and  violation  of  the  legal  mode  of 
summoning  the  panel,  it  is  unnecessary  to  show  in- 
jury to  the  defendant.  The  Court  will  presume  in- 
jury to  him  to  the  extent  that  he  has  been  deprived 
of  his  legal  rights  in  the  manner  of  selecting  jurors, 
and  the  conviction  will  be  void,  and  a  new  trial 
will    be   granted   him. 

The  third  assignment  of  error  is  as  follows: 
*'The  Court  erred  in  its  rulings  excluding  the 
questions  propounded  on  cross-examination  by  the  de- 
fendant to  the  State's  witnesses — A.  G.  Slagle,  Des- 
sie  Slagle,  and  Carrie  Brown — and  answers  sought 
thereto,"    which   questions   are   as   follows: 

Mrs.  Dessie  Slagle  was  the  first  witness  for  the 
State.  The  record  shows  that  the  following  ques- 
tions were  asked  her  on  cross-examination,  and  were 
excluded  by  the  Court:  <*How  many  times  have  you 
been  married?"  **How  many  times  have  you  been 
married  to  Mr.  Slagle?"  **How  many  living  hus- 
bands have  you?"  **Did  you  not,  while  married 
to  Cooper,  cross  over  the  Mississippi  River,  marry 
Slagle  in  Arkansas,  immediately  return  to  the  city 
of    Memphis,    and    reside   there   with    two   husbands — 
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Cooper  and  Slagle?"  "Did  you  not,  also,  at  that 
time,  know  that  Slagle  had  a  living  wife?"  '*Did 
you  not,  immediately  thereafter,  or  soon  thereafter, 
go  back  and  live  with  Cooper,  and  have  Alexander 
Slagle  indicted  in  the  Criminal  Court  of  Shelby 
County  because  he  had  married  you,  being  the  wife 
of  Cooper?"  The  indictment  referred  to  against 
Alexander  Slagle  for  knowingly  marrying  Dessie 
Cooper,  the  wife  of  Archie  Cooper,  was  tendered, 
and  the  witness  was  asked  *<if  that  is  not  the  suit 
against  her  husband  for  marrying  her  which  she 
prosecuted." 

Again,  she  was  asked  if  she  did  not  have  Mar- 
tin Kensey,  Archier  Cooper,  W.  L.  Smith,  and  A. 
G.  Slagle,  four  husbands,  all  at  the  same  time. 
''Did  not  your  husband,  Alexander  Slagle,  in  the 
city  of  Memphis,  in  your  own  room,  shoot  at  a 
man  because  of  his  intimacy  with  you?"  ''Did 
not  your  husband,  Archie  Cooper,  leave  you  and 
leave  the  city  of  Memphis  because  of  your  intimacy 
with  other  men?"  "Have  you  been  impeached  as 
a  witness  in  any  court?"  "Have  you  had  or  not 
witnesses  to  swear  that  they  would  not  believe  you 
on  oath?"  "Have  you  not  recently  torn  the 
clothes,  or  the  shirt,  off  of  your  husband,  A.  G. 
Slagle,  drawn  a  butcher  knife  on  him,  called  him 
a  damned  son  of  a  bitch,  and  said  you   were  going  to 

kill   him?" 

Upon    being   recalled,   she   was   tendered   the    record 

in  the  divorce  case  of  Df^sie  Skigle   r.  A,    G.   Slagle^ 
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and  was  asked  if  she  filed  the  bill  and  made  the 
allegations  it  contained,  and  if  there  was  not  a  cross 
bill,  and  if  she  did  not  file  the  answer  thereto  as 
it  appears  in  the  case.  Also,  the  following: 
''Alexander  Slagle  is  charged  in  the  indictment  with 
knowingly  marrying  Dessie  Cooper,  the  wife  of 
Archie  Cooper.  I  wish  to  ask  the  witness  if  she 
is  the*  Dessie  Cooper  therein  mentioned."  ''And 
was  not  the  verdict  of  '  not  guilty '  entered  in  the 
case  l)efore  the  trial,  because  she,  the  witness,  had 
quit  Cooper,  and  had  got  back  and  was  theli  living 
with  Slagle,  and  if  that  was  not  the  reason  the 
verdict   of    'not   guilty'    was   entered?" 

The  Court  was  apprised  that  the  answers  would 
be  such  as  to  bring  the  witness  into  disrepute  and 
lower  the  standard  of  her  moral  character.  The 
ruling  excluding  them  was  not  based  on  the  fact 
that '  the  Court  was  not  aware  of  the  nature  and 
character  of  the  answers  the  witness  would  give, 
but  that  it  was  not  competent  to  assail  the  credit 
of  a  witness  by  such  questions  and  the  answers 
thereto. 

The  following  questions  were  asked  of  A.  G. 
Slagle,  and  excluded  by  the  Court,  viz. :  ' '  Here  is 
an  indictment  against  you  for  an  assault  and  battery 
on  one  Dessie  Cooper.  I  want  to  ask  you  if  Dessie 
Cooper  at  that  time  was  not  the  lady  who  testified 
here  this  morning,  and  if  she  wasn't  your  wife, 
and  if  the  charge  against  you  wasn't  that  of  beat- 
ing   your    wife?"       The    witness    was    then    asked    if 
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he  had  not  been  indicted  for  wife-beating  in  this 
Court,  or  for  assault  and  battery  on  his  wife,  and 
if  Dessie  Cooper  was  not  then,  and  in  1888,  his 
wife. 

After  reading  the  indictment  charging  him  with 
marrying  Dessie  Cooper,  then  the  wife  of  Archie 
Cooper,  the  witness  was  asked,  '*  Who  is  Dessie 
Cooper?"  *'If  Dessie  Cooper  was  not  then  the  wife 
of  A.  W.  Cooper,  and  isn't  she  the  woman  that  is 
now  living  with  you,  your  wife?"  *'Was  not  Des- 
sie Cooper,  upon  whom  you  are  alleged  at  that  time 
to  have  committed-  this  assault  and  battery,  then 
your  wife,  and  if  this  was  not  after  the  marriage,  or 
the  alleged  marriage,  in  Arkansas?"  ''Mr.  Slagle, 
really,  could  you  tell  the  jury  how  many  wives  you 
have  at  present?"  '*!  want  to  know  if  you  haven't 
one  wife  living  in  Memphis  and  one  in  Washington 
City?"  ^'And  you  have  a  divorce  proceeding  pend- 
ing  against   you    now,    haven't   you?" 

Also  the  following  questions  were  asked  the  wit- 
ness, Carrie  Brown,  colored,  viz. :  * '  How  many  times 
have  you  been  on  the  rock  pile?"  And,  after  re- 
fernng  to  bawdy  houses,  '<  Were  not  the  women 
who  kept  these  houses  arrested  because  they  were 
charged  with  keeping  you  there  when  you  were  too 
young  to  be  there?"  '*And,  further,  wasn't  your 
business  in  these  bawdy  houses  that  of  playing  the 
piano?" 

The    trial    JudjD:e    excluded    all    these    questions   to 
these  several    witnesses,    and    the    answers    sought    to 

13  P— 8 
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be  elicited,  upon  the  ground,  as  stated  by  his  Honor, 
that  the  Hill  case  settled  the  law  of  Tennessee  on 
the  question,  and  his  Honor  said:  ''I  shall  not  let, 
on  cross-examination,  the  domestic  relations  or  do- 
mestic troubles,  or  anything  of  that  sort,  be  brought 
out  of  any  witness,  or  any  particular  facts  that 
would  tend  to  disgrace  or  reflect  upon  the  witness." 
In  the  case  of  Hill  v.  Siate,  7  Pick.,  522,  the 
defendant,  when  being  cross-examined  as  a  witness, 
was  asked  and  required  to  answer,  over  objection, 
**if  he  had  not  been  charged  with  stealing  money 
from  a  negro  in  Huntingdon,  and  if  he  did  not  pay 
him  back  the  money."  Defendant  answered  he  had 
been  charged  with  the  offense,  and  had  paid  the 
party  some  money  to  keep  his  father  from  hearing 
of  the  charge  against  him,  but  there  was  no  truth 
in  the  charge.  This  Court  held  (Judge  Caldwell 
delivering  the  opinion)  that,  as  ''great  as  the 
latitude  of  cross  -  examination  is,  it  does  not  war- 
rant the  investigation  of  mere  personal  imputa- 
tions, which  may  be  easily  instigated  and  multiplied 
by  unscrupulous  persons,  to  the  injury  or  destruc- 
tion of  any  witness,"  and  that  the  witness'  de- 
nial of  the  truth  of  the  charge  was  conclu- 
sive, and  should  have  ended  that  matter  to  all  in- 
tents and  purposes;  that  the  trial  Judge  erred  in 
permitting  the  question  to  be  asked  in  the  shape 
that  it  was  put,  and  by  instructing  the  jury  that 
they  coukl  look  to  it  as  affecting  the  credibility  of 
the   witness,   after   the   truth   of    the   charge  had    been 
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denied    by    the   witness.      This   was  all    that   was   set- 
tled in   the   Hill   case. 

The  questions  propounded  the  witnesses,  on  cross- 
examination,  in  the  case  at  bar,  are  altogether  dif- 
ferent from  the  question  propounded  in  the  Hill  case. 
Here  these  witnesses  were  asked  about  specific  acts, 
relating  to  their  conduct,  antecedents,  and  character, 
involving  moral  turpitude,  for  the  purpose  of  affect- 
ing and  injuring  the  credibility  of  the  witnesses,  and 
they  were  not  inquiries  about  personal  imputations 
or  charges  made  against  the  witnesses.  Our  decis- 
ions  hold: 

1.  That  independent  evidence  introduced  by  the 
opposite  party  to  impeach  a  witness,  must  relate  to 
general  reputation,  and  that  specific  acts  cannot  be 
shown.  Ford  v.  Ford^  7  Hum.,  92;  Gilliam  v. 
State^    1    Head,    38;    Men^iam   v.    State^    3   Lea,    394. 

2.  But  that  on  cross-examination  of  a  witness,  we 
think  specific  acts,  including  indictments  involving 
moral  turpitude,  may  be  asked  about,  which  disclose 
his  conduct,  antecedents,  and  character,  and  thereby 
tend  to  affect  and  injure  his  credibility,  although 
they  may  reflect  upon  and  disgrace  the  witness;  and 
the  answers  of  the  witness  to  such  collateral  matters 
are  conclusive,  and  not  to  be  contradicted.  Franklin 
V.  Franklin^  6  Pick.,  49;  Rocco  v.  Parcyzk^  9  Lea, 
331;  Hill  V.  State,  7  Pick.,  521;  Boyde  v.  State, 
10  Pick.,  605;  Braswell  v.  State,  3  Leg.  Rep.,  283; 
Clapp  V.  State,  10  Pick.,  202;  Hoard  v.  State,  15 
Lea,   323;  Peck  v.    State,    2  Pick.,   259.      It  was  con- 
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sidered  admissible  to  show  by  one  witness  that  she 
was  a  lewd  woman.  Hoard  v.  State j  15  Lea,  323. 
And  to  ask  a  witness  whether  he  had  not  committed 
forgeries,  and  was  not  addicted  to  the  excessive  use 
of  morphine  and  whisky,  was  allowed.  Frankliti  v. 
Franklin^  6  Pick.,  49.  And  so,  whether  the  wit- 
ness had  not  been  indicted  for  an  infamous  crime. 
Hill  V.  State,  7  Pick.,  523;  Bramcell  v.  State,  3 
Leg.  Rep.,  283.  And  so,  whether  he  had  been  ar- 
rested for  theft,  or  in  prison  on  other  charges,  ap- 
proved. Peck  V.  State,  2  Pick.,  259.  There  is 
this  qualification  to  the  rule:  If  the  witness  is  asked 
as  to  any  crime,  he  may  claim  his  privilege  from 
self-incrimination  and  protect  himself  from  a  crim- 
inal prosecution  by  refusing  to  answer.  Clapp  v. 
State,    10   Pick.,    202. 

Judge  Snodgrass,  in  delivering  the  opinion  of  this 
Court  in  the  case  of  Boyd  v.  State,  quotes  approv- 
ingly from  a  New  York  decision  the  following  lan- 
guage, to  wit:  *^The  better  rule  now  is,  that,  upon 
cross-examination,  questions  as  to  specific  acts,  tend- 
ing to  disgrace  the  witness,  and  not  questions  as  to 
accusations  or  charges,  including  indictments,  may  be 
asked  on  cross-examination,  but  the  party  asking 
them  is  bound  by  the  answers  of  the  witness."  10 
Pickle,  511.  But  the  rule  has  not  been  definitely 
settled  in  Tennessee  as  to  what  extent  questions  of 
this  character  are  allowed,  except  as  to  questions 
relating  to  indictments  for  offenses  involving  moral 
turpitude,   the   cases  permit   them    to   be   asked   about. 


APRIL  TERM,  1896.  117 


Zanone  v.  State. 


BrasweU  v.  Stats^  3  Leg.  Rep.;  Hill  v.  State^  7 
Pickle,    521. 

The  case  at  bar  presents  the  question  as  to  what 
scope  should  be  allowed  on  the  cross-examination  of 
witnesses  touching  their  character,  and,  after  a  careful 
consideration  of  this  question,  we  think  it  clear, 
upon  the  authority  of  our  own  decisions  and  the  de- 
cisions in  other  States  and  the  best  text-writers, 
that  the  inquiry  on  cross-examination  may  go  the 
extent  of  asking  about  any  specific  acts  of  the  wit- 
ness involving  moral  turpitude,  and  the  witness  may 
be  compelled  to  answer  the  questions,  unless  the 
questions  involved  a  criminal  offense  for  which  the 
witness  may  be  prosecuted,  and,  in  that  case,  <Hhe 
witness  is  permitted  to  judge  for  the  most  part  for 
himself,  and  refuse  to  answer  wherever  it  would 
tend  to  subject  the  witness  to  criminal  punishment  or 
forfeiture.  Here  the  Court  must  see  for  itself,  when 
the  witness  claims  the  privilege  of  not  answering, 
that  the  answer  will  directly  show  his  infamy  or  crime, 
before  it  will  excuse  him  from  testifying."  If  the 
offense  inquired  about  is  barred  by  the  statute  of 
limitations  from  criminal  prosecution,  then  the  wit- 
ness could   not  claim  the   privilege   of   not   answering. 

There  is  no  good  reason  why  a  witness  may  not 
be  asked,  on  cross-examination,  '<  questions  touching 
his  present  situation,  employment,  and  associates,  if 
they  are  of  his  own  choice — as,  for  example,  in 
what  house  or  family  he  resides,  what  is  his  ordi- 
nary   occupation,    and    whether   he    is    intimately    ac- 
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quainted  and  ooDversant  with  certain  persons,  and 
the  like.  However  these  may  disgrace  him,  his  po- 
sition is  one  of  his  own  selection/^  A  witness,  on 
cross-examination,  may  be  asked  any  questions  throw- 
ing light  on  his  or  her  moral  character,  provided 
they  involve  moral  turpitude,  whether  they  relate  to 
domestic  relations  or  other  habits,  if  the  tendency 
IB  to  show  that  the  witness  is  guilty  of  wanton 
habitual  violation  and  disregard  of  the  most  sacred 
marital  relations,  or  of  the  law,  or  of  the  rules  of 
decent  society,  involving  the  witness  in  moral  turpi- 
tude— ^as,  for  example,  if  the  witness  has  more  than 
one  living  husband,  or  more  than  one  wife,  at  the 
same  time,  or  if  the  witness  has  been  or  is  then 
employed   in   a   house   of   ill   fame. 

Mr.  Greenleaf  says:  '<The  examination  being 
general  and  kept  within  bounds  by  the  discretion  of 
the  Judge,  all  inquiries  into  transactions  of  remote 
date  will,  of  course,  be  suppressed,  for  the  interests 
of  justice  do  not  require  that  errors  of  any  man^s 
life,  long  since  repented  of  and  forgiven  by  the 
communit}',  should  be  recalled  to  remembrance  and 
their  memory  be  perpetuated  in  judicial  documents, 
at  the  pleasure  of  any  future  litigant.  The  State 
has  a  deep  interest  in  the  inducements  to  reforma- 
tion held  out  by  the  protecting  veil  which  is  thus 
cast  over  the  past  offenses  of  the  penitent.  But 
where  the  incjuiry  relates  to  transactions  compara- 
tively recent,  bearing  directly  upon  the  present  char- 
acter and  moral   principles  of   the  witness,  and,  there- 
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fore,  essential  to  the  due  estimation  of  the  testimony 
by  the  jury,  learned  Judges  have  of  late  been  dis- 
posed to  allow  it."  Sec.  459,  Vol.  I.  (15  Ed.), 
Greenl. 

It  is  obvious  that  the  tendency  of  the  above 
questions  was  to  bring  out  specific  facts  from  these 
witnesses  on  their  cross-examination,  which,  if  true, 
would  have  tended  to  involve  their  moral  characters 
and  to  show  them  guilty  of  moral  turpitude  in  their 
conduct  and  habits.  And  while  some  of  said  ques- 
tions related  to  transactions  which  are  not  of  com- 
paratively recent  date,  other  questions  of  a  similar 
import  were  put  to  the  same  witness,  in  the  series 
of  questions  asked,  tending  to  show  a  continuation 
of  the  immoral  conduct  of  the  witness  to  within 
comparatively  recent  date,  bearing  directly  upon  the 
present  character  and  moral  principles  of  the  wit- 
ness, and  all  of  these  acts  and  transactions  inquired 
about,  were  essential  to  the  due  estimation  of  the 
testimony  of  the  witnesses,  Mrs.  Dessie  Slagle,  A. 
G.  Slagle,  and  Carrie  Brown,  by  the  jury,  and 
were  admissible,  no  privilege  from  not  answering 
baving  been  claimed  as  to  such  questions  as  might 
have   involved   the  witnesses    in   criminal   prosecutions. 

For  these  errors  the  judgment  is  reversed,  and 
the  case   is   remanded   for   a    new   trial. 
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Bank  v.    Sneed. 
{Jacksoj}.     June   29,    1896.) 

1.  Bills  and  Notes.     Renewal  hy  non  compos  accommodation  in- 

dorser. 

The  mental  incompetency  of  an  accommodation  indorser  at  the 
time  of  signing*  a  note  in  renewal  of  one  which  he  indorsed 
when  fully  competent  to  do  so,  does  not  prevent  his  estate 
from  being  liable  on  the  renewal  note,  when  the  holder  took 
it  in  good  faith  and  thereupon  extinguished  and  surrendered 
the  old  note,  so  that  he  cannot  be  restored  to  his  original 
position.     {Post,  PP-  121-13L) 

Cases  cited  and  approved:  33  Vt.,  652;  38  N.  J.  L.,  536;  2  Exchq. 
R.,  489;  38  Ind.,  181;  10  Pa.  St.,  56  (S.  C,  49  Am.  Dec,  573);  78 
Pa.  St.,  407  (S.  C,  21  Am.  R.,  24);  97  Pa.  St.,  543. 

Cited  and  distinguished:  46  Iowa,  62. 

2.  Corporations.    Notice  to. 

The  knowledge  of  one  member  of  the  discount  committee  of  a 
bank,  being  also  president  of  the  bank,  who  was  not  present 
when  the  renewal  of  a  note  was  taken,  and  had  no  part  in  the 
transaction,  is  not  enough  to  charge  the  bank  with  notice  of 
the  fact,  known  to  him,  that  the  indorser  of  the  note  had  be* 
come  incompetent  to  do  business.     (Post,  pp.  131,  132.) 

Cases  cited  and  approved:  Bank  v.  Campbell,  4  Hum.,  395. 


FROM     SHELBY. 


Appeal    from   Chancery   Court    of    Shelby   County. 
Sterling  Pierson,    Ch. 
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William   M.  Randolph  &   Sons  for  Bank. 
Myers  &   Banks  for  Sneed. 

Beard,  J.  The  complainant  in  this  cause,  by 
its  bill,  sought  to  recover  on  two  promissory  notes, 
one  for  $7,500,  dated  October  3,  1892,  and  due  at 
ninety  days,  and  the  other  for  $3,000,  dated  Octo- 
ber 22,  1892,  and  due  at  four  months,  made  by 
W.  A.  Sneed,  to  the  order  of,  and  indorsed  by, 
W.  M.  Sneed.  At  maturitj'  these  notes  were  pre- 
sented for  payment  to  the  maker,  and  this  being 
refused,  they  were  protested,  of  all  which  the  in- 
dorser  had  due  and  legal  notice.  No  defense  was 
made  by  the  maker  of  this  paper,  but  Mrs.  Neely, 
the  executrix  of  W.  M.  Sneed,  resisted  recovery 
upon  the  ground  that  her  testator  was  non  compos 
mentis  at  the  time  he  indorsed  the  same.  Upon 
the  trial,  the  Chancellor  pronounced  a  decree,  not 
only  against  the  maker,  but  also  against  the  estate  of 
the  indorser.  From  this  decree,  the  executrix  alone 
prosecutes   an   appeal   to   this   Court. 

The  notes  sued  on  were  renewal  notes,  the  last 
of  two  series  made  and  indorsed  by  the  same  par- 
ties, the  originals  of  which  were  discounted  for  the 
maker  by  the  complainant  bank  in  1890.  On  all 
these  notes  W.  M.  Sneed  was  an  indorser  for  the 
accommodation  of  W.  A.  Sneed,  without  any  interest 
whatever  in   the   proceeds   of   the   discount. 

So  far  as  the  facts  are  concerned,  on  which  rests 
the    contention     of    the    executrix     that    her    testator 
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was  of  unsound  mind  when  he  entered  into  these 
two  contracts  of  indorsement,  it  is  sufficient  to  say 
that  he  had  been,  for  more  than  twenty  years,  an 
active  and  prosperous  member  of  the  Memphis  bar, 
and  at  the  same  time  was  interested  in,  and  for  a 
considerable  period  controlled,  large  enterprises  out- 
side of  his  profession.  He  was  a  man  of  energy, 
integrity,  and  sound  business  judgment,  as  the  result 
of  which  he  succeeded  in  acquiring  a  high  reputa- 
tion in  the  commercial  community  and  in  accumu- 
lating a  large  fortune.  Unremitting  attention  to  his 
various  duties,  according  to  the  testimony  of  experts, 
finally  brought  on  an  attack  of  paresis — ^a  disease  which 
is  described  as  attacking  the  organic  brain  structure 
— which,  though  slow  in  its  progress,  culminated, 
on  or  about  October  15,  1892,  in  serious  mental 
disturbance.  Up  to  that  time,  we  think  it  is  clear 
from  the  record,  whatever  may  have  been  the  course 
of  the  disease,  that  he  was  in  possession  of  his 
mental  faculties,  and  fully  able  to  bind  himself  by 
contract  at  the  time  he  indorsed  the  J7,600  note, 
of  date  the  third  of  October.  After  the  fifteenth, 
and  up  to  and  including  the  twenty-second  of  that 
month,  his  mind  was  the  subject  of  delusions,  and, 
while  he  continued  his  daily  visits  to  his  office  and 
his  attention  to  his  numerous  business  interests,  yet 
we  think  the  testimony  in  the  case  shows  that,  on 
October  22,  1892,  when  he  indorsed  the  |3,000 
note,  he  was,  to  a  considerable  degree,  non  compos 
mejitln.      Of    this    fact,    however,    the    bank    had    no 
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notice,  when  it  canceled  and  delivered  the  old  note, 
maturing  that  day,  to  the  maker,  and  took  from 
him   this   new    note   in   its   room   and   stead. 

Upon  this  finding  of  the  facts,  the  only  question 
left  for  determination  is,  can  the  estate  of  W.  M. 
Sneed  escape  liability  on  this  indorsement,  on  the 
ground  that  he  was  insane  at  the  time  of  making 
it?  It  IS  conceded  that,  as  a  general  rule,  the  con- 
tract of  a  lunatic  may  be  avoided.  To  this,  how- 
ever, there  is  this  well -recognized  exception,  that 
where  a  contract  has  been  entered  into  in  good 
faith,  without  fraud  or  imposition,  for  a  fair  con- 
sideration, without  notice  of  the  infirmity,  and  has 
been  so  far  execute<l  that  the  parties  cannot  be  re- 
stored to  their  original  positions,  it  will  not  be  set 
aside  by  the  Courts.  5  Lawson's  Rights  &  Rem., 
Sec.    2389:    2   Pom.    Eq.    Juris.,    Sec.    946. 

It  is  said  that  such  a  contract  is  enforced  against 
the  party  non  compos  mentis^  not  so  much  upon  the 
idea  that  it  possesses  the  legal  essential  of  consent, 
bat  rather  because,  by  means  of  an  apparent  con- 
tract, he  has  secured  an  advantage  or  benefit  which 
cannot  be  restored  to  the  other  party,  and  therefore 
it  would  be  inequitable  to  permit  him,  or  those  in 
privity  with  him,  to  repudiate  it.  Lincoln  v.  Buck- 
master^  32  Vt.,  652;  Mathewson  v.  McMahon^  38 
N.   J.    L.,    536. 

The  reports  are  full  of  cases  which  serve  to  il- 
lustrate this  exception  to  the  general  rule.  A  few 
only   will    be   referred    to.      In   England,    Moulton   v. 


124  JACKSON : 


Bank  v.  Sneed. 


Camroux,  2  Exchq.  R.,  489  (affirmed  in  4  Exchq. 
K.,  489),  is  a  leading  case  on  this  subject.  In  the 
opinion  of  the  Court,  reported  in  2  Exchq.  R.,  489, 
it  is  said:  ^*We  are  not  disposed  to  lay  down  so 
general  a  proposition  as  that  all  executed  contracts, 
bofia  jide^  must  be  taken  as  valid,  though  one  of 
the  parties  be  of  unsound  mind.  We  think,  how- 
ever, that  when  a  person  comparatively  of  sound 
mind,  and  not  known  to  be  otherwise,  enters  into  a 
contract  for  the  purchase  of  property,  which  is  fair 
and  bona  fide^  and  which  is  executed  and  completed, 
and  the  property,  the  subject-matter  of  the  contract, 
has  been  paid  for  and  fully  enjoyed,  and  cannot  be 
restored  so  as  to  put  the  parties  in  ntatu  qtto^  such 
contract  cannot  be  afterwards  set  aside,  either  by  the 
alleged  lunatic  or  those  who  represent  him."  This 
rule,  or  rather  this  exception  to  the  general  rule, 
has  been  recognized  ^  and  applied  by  American  Courts 
in  a  great  variety  of  cases.  In  Wilder  v.  Weakley^ 
34  Ind.,  181,  an  action  was  maintained  against  the 
estate  of  a  lunatic,  on  an  account  for  whisky,  etc., 
sold  to  him  in  good  faith  and  without  knowledge  of 
his  lunacy.  The  Court  there  said:  *'It  is  laid  down 
by  an  elementary  writer  that  if  a  party  to  a  con- 
tract was,  at  the  time  he  entered  into  the  engage- 
ment, a  lunatic  or  of  unsound  mind,  and  any  impo- 
sition appears  to  have  been  practiced  upon  him,  or  any 
advantage  taken  of  his  infirmity  by  the  other  contract- 
ing parties,  the  contract  will  be  void,  as  having  been 
procured    by   fraud.       But    if    the   contract    is    a   fair 
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and  honest  contract,  and  bears  no  symptoms  of  the 
infirmity  of  the  mind  of  the  party  sought  to  be 
charged  thereon,  the  (Courts  will  enforce  it  like  any 
other  contract.  An  action  for  the  price  of  goods  sold 
and  delivered,  or  of  work  done,  or  for  the  hire  of 
horses,  carriages,  and  servants,  cannot  be  defeated  by 
showing  that  the  defendant  had  been  found  by  in- 
quisition to  be  a  lunatic  at  the  time  he  received 
the  goods,  or  had  the  benefit  of  the  work,  or  the 
use   of    the   horses,    carriages,    and   servants." 

In  Bedl^  V.  Gee,  lu  Pa.  St.,  56  (S.  C,  49  Am. 
Dec,  573),  the  plaintiff,  as  administrator  of  one 
Dorr,  sought  to  recover  the  value  of  certain  goods 
purchased  by  Dorr  from  the  defendant,  upon  the 
ground  that  his  intestate  was  insane  at  the  time 
of  the  purchase.  The  testimony  showed  that  the 
goods  were  unsuited  to  the  object  for  which  they 
were  bought,  that  the  price  agreed  upon  exceeded 
their  market  value,  and  that  plaintiff  had  tendered 
them  back  to  the  defendants.  On  these  facts  the 
Court  found  for  the  defendants,  and,  in  its  opinion, 
distinctly  rested  its  conclusions  upon  this  exception 
to  the  general  rule.  Lancaster  Bank  v.  Moore,  78 
Pa.  St.,  407  (S.  C,  21  A.  R.,  24),  was  a  case 
where  a  bank,  in  good  faith  and  without  any  knowl- 
edge of  his  infirmity,  discounted  a  note  for  a  lunatic, 
and  paid  him  over  the  proceeds,  and  in  it  the  same 
principle   was  applied. 

While  conceding  that  these  cases  were  properly 
decided,    and   that  the   doctrine   announced    by  them  is 
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Bound,  within  proper  limitations,  it  is  insisted  by 
appellant  that,  as  all  of  them  involve  the  purchase 
of  property  by  or  the  loan  of  money  to  the  lunatic, 
transactions  by  which  something  was  added  to  his 
estate,  they  afford  no  authority  for  the  contention  of 
complainant  in  this  case.  As  we  understand  these 
cases,  *  their  underlying  principle  is  this:  A  lunatic 
or  his  privies  will  not  be  permitted  to  repudiate  a 
contract  from  which  he  has  received  a  clear  benefit, 
where  the  other  contracting  party  acted  in  good 
faith,  without  notice  of  the  infirmity,  and  where, 
upon  repudiation,  the  statics  qxio  of  the  parties  can- 
not be  restored.  That  this  is  a  sound  distinction 
we  entertain  no  doubt.  The  question,  then,  is,  did 
Mr.  Sneed,  the  insane  accommodation  indorser  of 
this  note,  receive  any  benefit  from  this  transaction, 
and,  if  so,  in  the  event  it  is  set  aside,  can  the 
parties   be   placed   back   in   their   original   positions  ? 

In  reply  to  the  first  part  of  this  question,  we 
say  that  it  is  apparent  to  us  that  he  did  receive 
a  benefit,  which  was  a  consideration  to  him  for  his 
indorsement.  He  was  of  sound  mind  when  he  put 
his  name  on  the  back  of  the  original  note  and  of 
all  the  intervening  renewal  notes,  including  that  which 
matured  on  the  twenty-second  of  October.  By  his 
indorsement,  he  undertook  that  the  paper  would  be 
honored  by  the  maker  when  it  fell  due,  and  that, 
if  dishonored,  then,  upon  due  presentment,  nonpay- 
ment, and  notice,  the  holder  might  proceed  at  once 
against   him  (the  indorser).     Tiedeman   on  Com.  Pap., 
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Sec.  259;  2  Rand,  on  Notes  and  Bills,  Sec.  742.     This 
promise   or    undertaking,    while    conditional,   was    none 
the  less    a    binding  legal   obligation,    maturing   on   the 
same  day  as   did  the  positive  obligation  of   the  maker. 
Now,    when    the     bank    surrendered    the    note    which 
fell   due  on   the   twenty-second,    and   took   in   its  stead 
the  one   in   controversy,    the    effect    of   which   was    to 
give    a    further   indulgence   of    four    months,    it    con- 
ferred   a     valuable    benefit   upon   both   maker   and   in- 
dorser,    and,    in    so    far   as   this   record    discloses,    the 
benefit    or   advantao^e   which   accrued    to    the   indorser 
was   quite    as    great    as    that    to   the   maker — because 
there  is.no  suggestion  here   that   the   latter  was   either 
ready   or   able   to   meet  the   note    that    fell    due    that 
day.       If    he    did    not,    then,    upon   proper   steps   be- 
ing taken,    it   would    have    been   the   duty   of   the   in- 
dorser  at   once   to   have   discharged   it. 

We  think  there  can  be  no  doubt,  in  the  light 
of  the  authorities,  if  the  indorser  had  gone  to  the 
bank  on  the  twenty-second,  and  by  his  solicitation 
had  obtained  a  renewal  of  this  paper,  in  order  that 
he  might  be  saved  from  making  good  his  obliga- 
tion which  was  likely  to  mature  that  day,  and  it  had 
been  granted,  without  notice  of  his  infirmity,  that 
neither  he,  nor  his  executrix^  would  be  heard  to 
say  that  as  he  was  insane  that  day,  and  received 
no  benefit  in  the  way  of  goods  purchased,  or  money 
borrowed,  from  the  bank,  there  should  be  no  recov- 
ery on  his  indorsement.  And  we  can  see  no  differ- 
ence,   as    a    matter    of    principle,     between    that    case 
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and  the  one  presented  at  tbe  bar,  where  the  same 
result  is  accomplished  for  him  by  the  maker,  who 
has  been  placed  in  possession  of  the  indorsed  paper, 
in  order  that  it  might  be  used  to  that  end.  Not 
only  was  there  a  benefit  conferred  upon  the  indorser 
in  this  matter,  but  it  is  evident  that  it  is  impos- 
sible for  the  original  positions  of  the  parties  to  be 
restored.  The  old  note  has  been  extinguished  and 
surrendered.  It  cannot  be  revived,  and,  if  it  could 
be,  the  day  for  payment  and  protest  is  long  since 
past.  The  result  is,  that,  unless  the  bank  can  hold 
his  estate  upon  this  renewal  paper,  which  he  con- 
tributed to  induce  the  bank  to  take  by  indorsing 
it  and  intrusting  it  to  the  maker,  and  from  which 
he  derived  the  benefit  already  mentioned,  then  the 
bank  must  lose  its  claim  against  his  estate,  although 
it  acted  in  good  faith  and  in  accord  with  sound 
business   principles. 

The  diligence  of  counsel,  supplemented  by  a  care- 
ful search  by  this  Court,  has  been  able  to  discover 
but  one  case  that  furnishes  any  analogy  to  the  one 
at  bar.  That  is  the  case  of  Snydei*  v.  Lanhock^ 
tried  in  a  Common  Pleas  Court  of  Pennsylvania, 
and  reported  in  a  law  periodical  published  in  Phil- 
adelphia.    7   Weekly   Notes   of   Cases,   464. 

As  that  publication  is  not  generally  accessible  to 
the  profession,  it  is  thought  proper  to  state  the  facts 
of  the  case  and  the  conclusions  of  the  Court  with 
some  fullness: 

*'0n   June   9,    1873,    J.    H.    Lilly   borrowed    from 
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the   Dime   Savings   Institution   of    Bethlehem,    the   sum 
of  $1,500    upon   his   promissory  note   to   the   order   of 
Robert   Yost,   which  was   indorsed   by   Yost  as   an  ac- 
commodation   indorser.      To    secure   Yost    against    his 
indorsement,     Lilly,     upon    the    same    day,     confessed 
judgment   to  Yost  for  the  amount  of   the  note,   which 
was    entered    up   on    the    next    day.       The    note    was 
renewed  every  three  months  until  some   time   in   Feb- 
ruary,   1875,    when    Lilly    sold    the   store   and    lot  of 
ground     upon     which    the    judgment    was    a     lien    to 
William    H.    Buss,    who,    assuming    Lilly's    indebted- 
ness,   took    up    the   old    note   and    gave   the   bank,    in 
its  place,    his   own    note   for   $1,500   to   Yost's   order, 
and   with   Yost's   indorsement,   the  latter  consenting  to 
indorse    for    him.       At    the    same    time    there   was    a 
written   agreement  between   Lilly   and    Buss    that    the 
judgment  given  to  secure  the  old   note  should  remain 
a  lien   on    the   above   real  estate  as  collateral  security 
for  the   future  indorsement  .of    the  note,   it   being  the 
same   debt.       Lilly,   on   his  part,   agreed   to  indemnify 
Yost    against    his    indorsements    for    the   note.       Yost 
continued    to    indorse   for    Buss   up    to   February    16, 
1876,  the  date  of    the  last  renewal.      Upon   that  day, 
when   Buss    took    the   note   to   Yost    for    his    indorse- 
ment,   although   he   noticed   that    there   was   something 
wrong   with  Yost,   he  did   not,   from   his  conversation, 
think   him   crazy.       Buss  took   the   note    to   the   bank, 
which  accepted  it  and  returned  the  old  note  canceled." 
The    note    was    protested    by    the    bank    for    non- 
payment and   suit  afterwards   brought  thereon  against 
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the  administrator  of  Yost  The  administrator  re- 
fused payment  on  the  ground  that  his  testator  was 
insane  at  the  time  of  the  indorsement.  The  Court 
found  as  a  fact  that  ^' there  was  no  evidence  to 
charge  the  bank  with  notice  of  his  lunacy'.''  The 
opinion  of   the  Court  is  very  brief,   and  is  as  follows: 

^^  However  it  might  have  been  had  the  note  in 
suit  been  an  original  note,  indorsed  by  the  alleged 
lunatic  for  the  accommodation  of  Buss,  yet  the  case 
was  different  when  it  appeared  that  it  was  a  renewal 
of  a  note  for  a  similar  amount,  upon  which  he  was 
also  an  accommodation  indorser.  There  had  been 
several  renewals,  at  each  of  which,  as  well  as  the 
execution  of  the  first  note,  Yost  was  unquestionably 
of  sound  mind.  He  had  taken  and  held  a  judg- 
ment against  the  original  maker  as  collateral  security 
for  the  note.  Yost  was  clearly  liable  on  the  note 
of.  which  the  note  in  suit  was  a  renewal.  There 
was  full  consideration  therefor,  and  the  case  is  di- 
rectly within  the  decision  of  this  Court  in  Lancaster 
Hank  v.   Moare^   78  Pa.   St.,   407,"   referred   to  mpra. 

But  it  is  insisted  that  that  case  is  not  an  au- 
thority in  the  one  at  bar,  because  the  Court  there 
rested  its  conclusion  on  the  fact  that  the  indorser, 
Yost,  had  received  in  the  judgment  lien  collateral 
security  for  his  indorsement.  It  is  true  the  Com- 
mon Pleas  Court,  in  its  opinion,  did  emphasize  this, 
and  did  speak  of  it  as  a  consideration  passing  to 
the  indorser.  Subsequently,  however,  that  case  was 
referred    to,    and,    by   clear   implication,    approved    by 
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the  Supreme  Court,  in  Wirebach  v.  J^irat  National 
BanlTy  97  Pa.  St.,  543,  and  that  Court  ignored,,  as  a 
controlling  element  in  the  case,  the  fact  that  Yost 
had  received  collateral  security.  It  said:  ^^ Snyder  v. 
Zanbach,  7  W.  N.  C,  464,  is  where  Yost's  in- 
dorsement of  the  note  was  merely  a  renewal  of  an  in- 
dorsement made  when  he  was  unquestionably  of  sound 
mind,  and  it  was  held  that  he  was  clearly  liable  on 
the  note  of  which  the  note  in  suit  was  a  renewal. 
There  was  full  consideration,  and  the  case  was  within 
the  decision  of  Lancaster  County  Bank  v.  Moore^ 
supra.  The  consideration  was  a  debt  for  the  amount 
of  the  renewal   note." 

The  case  of  Van  Patten  v.  Beals^  46  Iowa,  62, 
relied  upon  by  the  testatrix,  is  altogether  different 
from  the  present  case,  in  that  it  was  held  that  a 
laoatic  signing  a  note  as  surety  for  an  antecedent 
debt  was  not  bound  thereby,  although  the  other  con- 
tracting party  was  ignorant  of  his  infirmity.  This 
was  evidently  a  case  where  a  lunatic  undertook  to 
bind  himself  for  a  debt  on  which  he  was  not  an- 
tecedently bound,  and  the  Court  there  properly  de- 
clined  to   hold    him. 

Upon  a  careful  consideration  of  the  case  at  bar, 
we  are  satisfied  that  it  falls  under  the  exception  to 
the  general  rule  which  has  been  heretofore  stated, 
and  that  the  Chancellor  properly  held  the  estate  of 
the  indorser  upon  the  note  in  question,  unless  it  be 
true,  as  urged  by  the  testatrix,  that  the  bank  had 
constructive  knowledge  of  Mr.   Sneed's  condition  when 
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it  accepted  this  renewal  note.  This  contention  rests 
on  the  fact  that  Mr.  Neely  was  president  of  the 
bank,  and  a  member  of  the  discount  committee  which 
passed  on  this  note,  and  that,  at  that  time,  he  was 
advised  of  Sneed 's  insanity.  That  Mr.  Neely  did 
sustain  these  ofScial  relations  to  the  bank,  and  was 
informed  of  the  fact  in  question  when  this  new  note 
was  taken,  is  clear,  but  it  is  equally  clear  that  he 
was  not  present  with  the  committee  when  it  was 
received  and  the  old  note  extinguished,  and  had  no 
agency  whatever  in  the  transaction,  and,  in  fact, 
only  obtained  knowledge  of  it  the  day  after  it  was 
consummated.  Under  such  conditions  his  knowledge 
could  not  aflFect  the  bank.  Morawetz  on  Pri.  Cor., 
Vol.  1.,  p.  540<?/  U?iio7i  Bank  v.  Campbell ^  4  Hum., 
393.  It  follows  that  the  decree  of  the  Chancellor 
is   in   all   things   affirmed. 


APRIL  TERM,   1896.  133 


Doaglas  v.  Bank. 


Douglas  v.    Bank. 
(Jackson.     June   30,    1896.) 

1.  A88IOMMEMT8,  Grnebal.     Registration  of  foreign,  cssentiaL 

A  foreign  general  assignment  conveying  personalty  situated  in 
this  State  is  not  effectual,  without  registration  in  this  State, 
against  subsequent  attachments  of  such  personalty  by  the 
assignor's  creditors.  Registration  laws  prevail  over  rules  of 
comity.     {Po9t,  pp.  138-14L) 

Ckxle  construed:  U  3664,  3697,  3706,  3752,  (S.);  {{  2809,  2837,  2844, 
2890  (M.  &  v.);  |J2003,  2030,  2033,  2075  (T.  &  S.). 

Case  cited  and  approved:     Lookout  Bank  v.  Noe,  86  Tenn.,  29. 

2.  Attachment.     Of  nonresident's  property  by  a  nonresident 

A  nonresident  creditor  may  attack  his  nonresident  debtor's  gen- 
eral assignment  for  want  of  registration  in  this  State,  and,  by 
attachment  of  the  property  embraced  therein  which  is  situ- 
ated in  this  State,  obtain  priority  over  the  assignment.  {Post, 
pp.  137-141.) 

3.  Bills  and  Notes.    Conflict  of  laws  as  to  demand  and  protest. 

The  statute  of  another  State,  in  which  a  draft  is  drawn,  accepted, 
and  made  payable,  dispensing,  in  certain  cases,  with  demand 
or  notice  as  a  condition  of  holding  the  drawer  or  indorser, 
does  not  apply  to  an  indorsement  of  such  draft  made  in  this 
State.  The  indorsement  is  a  new  contract  and  is  controlled 
by  the  law  of  the  State  where  made.     {Post,  pp.  141-143.) 

Cases  cited  and  approved:  Trabue  v.  Short,  5  Cold.,  293;  Green 
V.  Bond,  5  Sneed,  328. 

4.  Same.     SuU  for  amount  paid  for  drafts. 

A  creditor  who  has  been  induced  by  fraud  or  misrepresentation 
to  discount  a  draft  or  receive  it  in  payment  of  a  matured  debt, 
may  abandon  or  rescind  the  transaction  and  recover  upon  the 
original  consideration,  without  waiting  for  the  draft  to  ma- 
ture.    {Post,  pp.  143-145,  146.) 
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5.  Same.     Same. 

A  creditor  who  accepts  drafts  in  payment  of  his  debt,  cannot 
afterwards  recover  upon  the  original  consideration  or  main- 
tain attachment  upon  the  drafts,  on  the  ground  of  the  debtor's 
nonresidence,  until  they  have  matured.     [Post,  pp.  14S,  147,) 

6.  Notary  Public.     Certijicaie  of,  construed. 

A  certificate  of  a  notary  public  that  he  did  ^*  present  the  original 
note,  hereto  annexed,  to  the  [bank  at  which  the  same  was  pay- 
able] and  demand  payment,  who  refused  to  pay  the  same," 
shows  a  good  and  legal  demand,  notwithstanding  that  it  falls 
to  show  that  the  demand  was  made  of  any  individual.  {PogU 
pp.  143-145.) 

Cases  cited  and  approved:  Worley  v.  Waldran,  3  Sneed,  548; 
Gardner  v.  Bank,  1  Swan,  423;  State  v.  Napier,  6  Hum.,  270; 
6  ilow.,  69. 


7.  Same.     CertifUxLtea  of  foreign. 

The  certificates  of  notaries  public  of  other  States  and  countries, 
made  under  their  official  seal,  of  facts  they  are  authorized  by 
law  to  certify,  are  admissible  in  evidence  in  the  Courts  of  this 
State,  and  constitute  "prima  fade  evidence  of  the  facts  therein 
stated.     {Po9t,  pp.  144,  145,  148-150.) 

Code    construed:     {{ 3203,   3204    (S.);    {{2470,    2471    (M.    &   V.); 

22  1799,  1800  (T.  &  S.). 

« 

Case  cited  and  approved:  Rosson  v.  Carroll,  90  Tenn.,  120. 

8.  Attorneys' Fees.     Paid  ovl  of  general  fund. 

Attorneys  for  the  assignee  in  a  foreign  assignment  for  creditors, 
which  is  invalid  as  to  personalty  within  this  State  because  not 
registered  as  required  by  the  Tennessee  statute,  are  entitled 
to  reasonable  solicitors^  fees  out  of  the  property  for  services 
rendered  the  assignee  in  an  unsuccessful  attempt  to  maintain 
assignment  ag'ainst  attaching  creditors.     (Post,  pp.  147,  148.) 
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Appeal  from    Chancery   Court    of    Shelby    County, 
John   L.    T.    Sneed,    Ch. 
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TuRLEY    &   Wright,   Morgan  &   McFarland,    and 
EsTES  &   F£i«TRESS   for   Complainant. 

Smite     &    Trezevant,     D.     E.     Myers,     J.     W. 
CuTRER,    and   W.    A.    Percy   for   Defendant. 

Geo.  Gillham,  Sp.  J.  On  July  3,  1893,  John 
Streight,  a  resident  of  Hamilton  County,  State  of 
Ohio,  made  a  general  assignment  of  all  his  property 
situated  in  that  State  and  elsewhere,  to  the  com- 
plainant, Howard  Douglas,  as  assignee,  for  benefit 
of  all  his  creditors,  without  preference,  which  was 
on  that  day  executed  and  registered  in  that  county. 
The  conveyance,  in  form  and  execution,  was  in 
compliance  with  the  laws  of  that  State,  as  was  its 
registration.  Streight  was  a  lumber  dealer  and  mill 
man,  and  then  owned  and  operated,  at  Memphis, 
Tennessee,  an  extensive  sawmill  plant,  and  carried 
on  a  lumber  business.  To  this  assignment  there 
were  no  schedules  attached,  as  is  required  by  our 
general  assignment  law  of  1881,  nor  was  it  verified 
by  the  oath  required  by  that  Act,  nor  was  it  ever 
registered   in  this   State. 

Shortly  after  the  assignment  was  made  (the  ear- 
liest being  on  the  same  day,  July  3,  1893),  various 
of  his  creditors,  some  of  whom  were  residents  of 
this  State,  others  nonresidents,  sued  out  attachments 
against  him,  as  a  nonresident  of  the  State,  and 
had  the  same  levied  on  his  property  in  Shelby 
County. 

On     the     day    the     assignment     was     made,     the 
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assignee,  Douglas,  accepted  the  trust,  and  duly  qual- 
ified under  the  laws  of  Ohio,  and  by  wire  directed 
his  agent  at  Memphis  to  take  possession  of  all  the 
property  there,  which  he  did  on  that  day,  and 
before  the  attachnjents  were  levied.  The  attachments 
so  levied  are  upon  claims  against  John  Streight, 
aggregating  about  $39,000.  And  the  claims  involved 
herein  against  him,  upon  which  no  attachments  were 
issued,    amount   to   about   $36,000. 

On  the  ninth  day  of  August,  1893,  Howard 
Douglas,  as  assignee  of  John  Straight,  filed  in  the 
Chancery  Court  of  Shelby  County,  his  bill  against 
all  the  attaching  creditors,  the  officers  who  had  made 
the  levies,  and  others,  claiming  that,  by  the  assign- 
ment to  him  in  Ohio,  he  was  vested  with  the  title 
to  all  the  property  so  attached;  that  he  was  in 
possession  of  the  same  when  attached,  and  was  en- 
titled to  be  restored  to  its  possession;  that  the  con- 
veyance was  good  and  valid  under  the  law  of  Ohio, 
where  made,  and  where  the  grantor  was  domiciled, 
and  that,  being  valid  there,  it  was  likewise  valid 
everywhere.  The  prosecution  of  the  attachment  suits 
were  enjoined,  and  the  whole  litigation  brought  into 
this  cause.  Later,  a  receiver  was  appointed  by 
the  Court,  who  sold  the  property  so  attached,  and 
has  realized  a  fund,  now  on   hand,  of   about   $36,000. 

The  Chancellor,  on  demurrer  to  the  bill  of  Doug- 
las, assignee,  held  the  Ohio  assignment  invalid,  as 
against  the  attaching  creditor,  because  not  registered 
in    this    State,    and,     on    final    hearing,     directed    the 
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fund  to  be  distributed  to  the  attaching  creditors  so 
far  as  necessary  to  satisfy  the  same,  and,  in  the 
order  of  the  levies  of  their  respective  attachments, 
the  balance  to  the  general  creditors.  From  this  de- 
cree, the  assignee  and  some  of  the  creditors  have 
appealed^  and  assigned  appropriate  errors.  Conflicts 
also  arose  between  the  assignee  and  various  of  the 
attaching  creditors,  and  between  the  creditors,  over 
the   validity   of   their   claims   and   attachments. 

The  matter  here  in  controversy,  raised  by  the 
appeals   and  assingments   of  error,    are: 

1.  The   validity   of    the   Ohio    assignment. 

2.  The  sufSciencv  of  the  levies  of  the  attachments. 

3.  The  right  of  the  Vicksburg  Bank  (a  nonres- 
ident of  Tennessee)  to  raise  the  question  of  the  in- 
validity of    the  Ohio    assignment. 

4.  Validity  of  the  claim  of  the  American  Na- 
tional Bank  upon  the  Wells  acceptance  for  $2,360.35. 

5.  Validity  of  the  attachment  of  the  Bank  of 
Commerce  on  the  draft  for  $820,  as  not  being  due 
when  the  attachment   was  issued. 

6.  Validity  of  the  claim  of  the  Bank  of  Com- 
merce on  the  VosNaac,  Lee  &  Co.  note  for  $1,160, 
for  alleged  want  of  proper  demand  for  payment,  and 
for   evidence   of   presentment   for   payment. 

7.  Validity  of  the  attachments  of  the  Coldwater 
Logging  Co.  on  the  drafts  claimed  not  to  have  been 
due  when  the  attachment  issued,  aggregating  $4,872.55. 

8.  Validity  of  the  claim  and  attachment  of  the 
Coldwater    Logging    Co.    on    the    Herron-Taylor  draft 
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for   $3,557.95,    less   $1,225,    for   alleged   want   of   no- 
tice  of   dishonor   to   John    Streight. 

9.  Validity  of  the  attachments  of  £.  C.  Atkins 
&  Co.  on  bills  not  due  when  attachment  was  sued 
out,    amounting   to   $1,003.15. 

10.  Validity  of  the  attachment  of  John  Oberly 
on  bills  not  due  when  his  attachment  was  issued, 
amounting   to   $752.07. 

11.  Right  of  solicitors  for  Howard  Douglas,  as- 
signee, to  a  fee  out  of  the  fund  for  services  to  him 
as  assignee  herein,  as  against  the  successful  attaching 
creditors. 

The  first  assignment  involves  the  validity  of  a  for- 
eign general  assignment  of  personalty,  situated  in  this 
jurisdiction,  when  there  had  been  no  registration  of 
the  conveyance  in  this  State,  as  against  attaching 
creditors  of  the  assignor.  For  the  complainant  it  is, 
with  great .  force  and  earnestness,  urged  upon  us  that, 
under  the  comity  existing  between  the  Courts  of  the 
several  States  and  of  the  States  of  this  Government, 
it  is  our  duty  to  uphold  a  conveyance  of  personalty, 
made  in  conformity  with  the  law  of  the  domicile  of 
the  owner,  although  the  property  be  actually  situ- 
ated  in   this   State. 

The  defendants,  whilst  admitting  generally  the  doc- 
trine founded  upon  comity  contended  for,  insist  that 
the  law  of  the  domicile  of  the  owner  cannot  over- 
come such  registration  and  other  positive  laws  of 
the  State  where  the  property  is  situated,  and  are 
distinctively   politic   and   coercive. 
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Sec.    2809,    M.    &  V.    Code,   provides:    ^<A11   mort- 
gages  and    trusts    of    personalty   shall    be   in   writing, 
and  proven  and  registered  as   hereinafter  provided,   to 
be   valid    against    the   creditors   of    the    bargainor,    or 
purchasers  under  him  for  value,  and  without  notice. '^ 
Sec.    2837,     M.    &   V.    Code,     under    title,    <<What 
Shall     be   Registered,"    says,    Subsec.    5:    *'A11   instru- 
ments    of     writing     for    the    absolute    conveyance    of 
personal   property."      Subsec.    8:    *'A11   mortgages  and 
deeds    of    trust  of  either   real  or   personal   property." 
Subsec.    12:    "All  other   deeds  of  every  description." 
Under   title    of    "Place   of    Registration,"    §2844, 
M.    &   V.  Code,    provides:     "All    deeds,  bills   of   sale, 
agreements,    and    other    instruments    for    the    convey- 
ance   or    mortgage    of    personal    property,     shall     be 
registered   in   the  county  where   the  vendor   or   person 
executing   the   same   resides,  and,  in   case   of   his    non- 
residence,    where    the    property   is.       And,    under    the 
title,     "Eflfect    of    Registration,"     §2890,    M.     &   V. 
Code,  says:    "Any  of   said  instruments,  not   so  proven 
or  acknowledged    and    registered   or   noted    for  regis- 
tration,   shall     be    null    and    void    as    to    existing    or 
subsequent   creditors  of,  or  bona  fide  purchasers  from, 
the  makers   without   notice." 

Do  these  statutes  apply  to  such  foreign  assign- 
ments, and  require  registration  to  make  them  valid 
against  attaching  creditors  in  this  forum,  is  the  ques- 
tion; for,  if  to  be  valid  they  must  be  registered,  the 
complainants  must  fail,  but  if  not,  then,  under  the 
principle   of    comity  established    by   general    law,    the 
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Ohio  assignment  mast  be  upheld.  This  Court  has 
decided,  that  to  be  effectual  against  creditors,  a  gen- 
eral assignment  made  in  this  State,  under  Act  of 
1881,  must  be  registered.  Lookout  Bank  v.  iVv>^,  2 
Pick.,    29. 

If  an  assio:nment  made  in  this  State  is  within 
our  registration  laws,  it  would  seem  logically  to 
follow  that  one  made  in  another  State  must  also  be 
registered,  to  be  good  against  creditors.  However, 
the  exact  question  was  before  this  Court  at  Jackson 
in  1887,  in  the  case  of  the  German  Bank  v.  Coch- 
rariy  Lyman  i&  Co.^  decided  by  an  oral  opinion. 
There  the  assignor  was  domiciled  in  Hamilton 
County,  Ohio,  and  made  a  general  assignment  under 
the  Ohio  law,  conveying  (with  other  property)  some 
personal  property  in  Shelby  County,  Tennessee.  It 
was  not  registered  in  this  State,  and  some  of  the 
assignor's  creditors  attached  the  property  in  Shelby 
County,  on  the  ground  of  nonresidence  of  the 
assignors.  The  trustee  intervened  and  filed  his  an- 
swer and  cross  bill,  setting  up  the  Ohio  assignment 
and  claiming  under  it.  The  creditors  demurred  to 
his  cross  bill,  the  main  ground  of  demurrer  being 
that  the  Ohio  assignment  was  void  as  against  them, 
for  want  of  registration  in  this  State.  The  Chan- 
cellor sustained  the  demurrer,  and  upon  appeal  to 
this   Court,    the   decree  was   aflSrmed. 

The  settled  policy  of  this  State  is,  that  both  do- 
mestic and  foreign  assignments  conveying  personalty 
situated   in   this   State,    to   be    valid   against  creditors, 
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must  be  registered.  We  are,  therefore,  of  opinion 
that  no  rale  of  comity  should  control  as  against  our 
registry  laws;  that  the  doctrine  of  comity  does  not 
affect  registration  laws,  and  that  for  want  of  regis- 
tration this  assignment  is  invalid  as  against  the 
creditors  who,  in  this  cause,  have  attached  the 
property  of  the  assignor  and  fixed  liens  upon  the 
same. 

2.  That  the  several  levies,  whilst  somewhat  irreg- 
ular,   vet   are   sufficient. 

3.  That  the  Vicksburg  bank,  although  a  nonres- 
ident of  this  State,  is  entitled  to  invoke  the  Ten- 
nessee  law   as   against   this   assignment. 

4.  We  think  that  the  claim  of  the  American  Na- 
tional Bank  on  the  Wells  draft  for  $2,360.35,  made 
by  John  Streight  at  Chicago,  111.,  on  R.  A.  Wells 
at  the  same  place,  and  by  him  accepted,  payable  at 
his  office  in  Chicago,  and  afterwards  indorsed  and 
negotiated  by  the  drawer  to  the  American  National 
Bank  at  Nashville,  Tenn.,  should  not  have  been  al- 
lowed. Tt  is  conceded  that  no  demand  for  pay- 
ment, or  notice  of  dishonor,  was  given  to  the  drawer, 
Streight.  We  find  the  fact  to  be  that  the  indorse- 
ment by  Streight  to  the  American  National  Bank 
was  made  in  Tennessee.  The  Illinois  law  provides 
that  the  assignor  of  such  paper  is  liable  to  the  holder 
without  demand  or  notice — first,  where  the  holder  has 
pursued  the  maker  to  insolvency,  and,  second,  where 
suit  against  him  would  have  been  unavailing.  It  is 
clearly    proven    that    both    the    maker    (Streight)   and 
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the  acceptor  (Wells)  were  insolvent  when  the  paper 
matured,  on  July  28,  1893,  and  that  suit  against 
either,  or  both,  would  have  availed  nothing.  We 
think  the  Illinois  statute  does  not  apply,  and  for  the 
reason  that  the  assignment  or  indorsement  of  the 
paper  was  made  in  Tennessee,  and  not  in  Illinois; 
that  the  indorsement  in  Tennessee  was  a  new  and 
independent  contract,  and,  having  been  made  in  Ten- 
nessee, the  law  of  this  State  controls.  Trahie^  Davis 
cfe  Co.  V.  Shorty  6  Cold.,  293;  Green  v.  Bond^  6 
Sneed,  328;  Daniel  on  Neg.  Insts.,  Sees.  898,  899, 
902,    905,    907,    910. 

To  hold  the  drawer  or  indorser,  our  law  requires 
in  such  case  proper  demand  and  notice;  and  with- 
out more  it   is   clear    that    no   recovery   can    be   had. 

It  is,  however,  further  claimed  that  the  paper  was 
accommodation  paper;  that  Streight  had  no  funds  in 
the  hands  of  the  acceptor,  and  had  no  reason  to 
believe  that  he  would  pay  it;  that  Streight  was  pri- 
marily liable,  and  therefore  not  entitled  to  demand 
and  notice;  but  this  contention,  we  think,  is  not  sus- 
tained by  the  proof,  which  is,  that  Streight  and 
Wells  each  accepted  about  $10,000  of  such  paper, 
of  which  this  is  part,  and  that  each  was  to  take 
up  and  pay  that  which  he  accepted.  We  do  not 
think  this  is  a  ca$e  of  an  accommodation  acceptance, 
within   the   rule   invoked. 

Exception  to  this  claim,  on  the  part  of  the  as- 
signee and  others,  was  by  the  Chancellor  disallowed, 
and   the   same   was   decreed   to   be   paid,    as   a  part  of 
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the  claim  of  the  American  National  Bank.  We 
think  this  wa8  error,  and  that  the  decree  as  to  this 
item   should   be  modified. 

5.  Bank   of   Commerce   claim   on   draft  for   $820: 

$820.  Memphis,    Tenn.,    July   3,    1893. 

At  sight  pay  to  the  order  of  the  Bank  of  Com- 
merce eight  hundred  and  twenty  dollars,  account  pay- 
roll,   value   received,    and   charge   to   account   of 

"John  F.   Bennett,   Ma7iager.'^^ 
'<JoHN  Streight, 

'*  Cincinnati,  Ohio/^ 

This  draft  was  discounted  by  the  Bank  of  Com- 
merce on  July  3,  1893,  the  day  the  assignment  was 
made.  The  attachment  upon  it  was  issued  the  next 
day,  July  4,  and,  of  course,  before  it  could  be  pre- 
sented for  payment  at  Cincinnati,  Ohio.  The  bank's 
contention  is  that  they  took  the  draft  as  cash,  not 
knowing  at  the  time  that  an  assignment  had  been 
made,  or  would  be  that  day  made;  that  it  was  a 
fraud  upon  the  bank  to  so  obtain  its  money,  and 
that  for  these  reasons  it  became  at  once  due.  The 
Chancellor  disallowed  the  claim,  because  the  suit  and 
attachment  were  brought  before  maturity  of  the  debt. 
We  think,  upon  the  facts  proven,  that  the  claim 
should  be  treated  as  due  at  the  time,  of  the  attach- 
ment; that  the  same  was  not  prematurely  brought; 
aod  that  the  Chancellor's  decree  should,  in  this  par- 
ticular,   be   modified. 

6.  Claim  of  the  Bank  of  Commerce  on  the  Vos- 
Naac,    Lee   &  Co.   note   for   $1,160: 
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'^  SI, 160.  New   York,    March   4,    1893. 

'*July  8  after  date,  we  promise  to  pay  to  the 
order  of  John  Streight  eleven  hundred  and  sixty  and 
WV  dollars,  at  Fourteenth  Street  Bank.  Value  re- 
ceived. VosNaac,    Lee   &  Co." 

Indorsed :    '  *  John   Streight.  ' ' 

This  note  matured  July  11,  1893,  and  was  on 
that  day  protested  in  New  York,  and  on  July  14, 
1893,  the  bank  filed  a  second  bill  in  the  Chancery 
Court  and  obtained  attachments  on  this  and  other 
claims.  Exceptions  were  taken  to  this  claim  by  the 
American  National  Bank,  Douglas,  assignee,  et  al.y 
on  the  ground  that  there  was  no  evidence  that  legal 
demand  had  been  made  or  notice  of  dishonor  given 
to  the  indorser,  John  Streight.  The  certificate  of  the 
New  York  notary  certifies  that  he  '*did  present  the 
original  note,  hereto  annexed,  to  the  Fourteenth  Street 
Bank,  and  demanded  payment,  who  refused  to  pay 
the  same."  He  fails  to  certify  that  he  sent  out  no- 
tices of  protest,  but  it  is  proved  that  on  the  four- 
teenth day  of  July,  1893,  the  Bank  of  Commerce 
received  from  the  notary  proper  notices  of  dishonor, 
one  of  which  it  mailed  on  the  same  day  to  John 
Streight,  at  Cincinnati,  Ohio.  The  Chancellor  disal- 
lowed the  claim,  from  which  decree  the  bank  appeals. 
We  think  that  the  demand,  having  been  made  at  the 
Fourteenth  Street  Bank,  where  it  was  on  its  face  made 
payable,  was  a  good  and  legal  demand,  notwithstand- 
ing the  fact  that  the  notary  fails  to  certify  that  he 
made    it    of    some    person,    the    teller,    or    some   such 
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party.  1  Dan.  on  Neg.  Insts.,  Sec.  955;  Wormly 
V.  Waldran^  3  Sneed,  648;  Gardner  v.  Bank  of 
Teniiessee^  1  Swan,  423;  Ba7ik  v.  Napier^  6  Hum., 
270;  1  Dan.  on  Neg.  Insts.,  Sec.  656;  3  Randolph 
on  Com.  Paper,  Sec.,  1134;  Hildehurn  v.  Tarver^  6 
How.,    69. 

It  is  further  earnestly  contended  that  as  this  was 
on  an  inland  bill  the  certificate  of  the  notary  is  not 
competent  evidence,  as  here  offered,  and  that  there 
is  no  proof  of  a  demand  having  been  made.  We 
think  that  the  certificate  is  proof  of  the  demand  and 
dishonor.  Courts  admit  such  certificates  as  prima 
facie  evidence.  2  Dan.  on  Neg.  Insts.,  Sec.  945. 
Notice  given  by  any  party  to  the  bill  is  sufGicient. 
2  Dan.  on  Neg.  Insts.,  Sees.  986,  991.  We  think  it 
was  error  in  the  Chancellor  to  disallow  this  claim,  and 
that  in  this  respect  the  decree  will  also  be  modified. 
7.  Claim  of  Coldwater  Logging  Company  on  the 
drafts  not  due  at  date  of  the  attachments,  aggre- 
gating about  $4,872.55,  composed  of  three  items, 
drafts   for    $3,757.95,    $902.30,    and    $212.30. 

These  claims  were  excepted  to  by  the  American 
National  Bank  et  ah  The  Chancellor  quashed  the 
attachments  as  to  these  items  and  dismissed  the  bills, 
on  the  assumption  that  the  debts  were  not  due  when 
the  attachments  were  issued,  and,  further,  for  the 
reason  that  no  demand  or  notice  of  dishonor  had 
been  given  to  the  drawer,  Streight.  From  this  de- 
cree the  Coldwater  Logging  Company  has  appealed 
and  assiorned   errors. 

o 
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The  main  contention  of  the  company  is  that,  under 
the  contract,  the  paper  was  to  be  bankable;  that  it 
proved  not  to  be  such,  and  that  the  company  could, 
in  this  respect,  rescind  the  contract,  and,  of  right, 
treat  the  debt  as  due  at  the  time  the  attachment 
suits  were  brought.  Upon  a  full  and  careful  con- 
sideration of  the  law  and  the  facts,  we  have  reached 
the  conclusion  that  the  paper  given  and  accepted 
was  not  such  as  was  contemplated  by  the  contract, 
and  that  the  company  had  a  right  to  sue  upon  the 
original  consideration  and  to  treat  it  as  due  at  the 
time  the  attachments  were  sued  out.  The  decree  in 
this   regard,   also,   is   incorrect,    and    will   be   modified. 

8.  Claim  of  the  Cold  water  Logging  Company 
on  draft  for  f;3,557.95,  less  a  credit  of  $1,225. 
This  is  the  Herron-Taylor  draft.  It  was  past  due 
when  the  attachment  was  filed  and  was,  by  the 
Chancellor,  allowed.  Exceptions  to  its  allowance 
were  filed  by  the  American  National  Bank,  which 
bank  has  appealed  from  the  allowance  of  this  sum 
and  has  assigned  errors.  The  paper  was  protested 
at  Vicksburg  and  notice  sent  to  State  National  Bank, 
Memphis. 

The  main  contention  is  that  the  drawer,  Streight, 
is  not  shown  to  have  received  proper  and  legal 
notice  of  dishonor  of  the  draft.  We  think  that  he 
waived  this,  and  that  the  decree  is  correct  and 
should   be   afiirmed. 

9.  The  claim  of  E.  C.  Atkins  &  Co.  on  attach- 
ments  for   drafts   not   due,    amounting   to   $1,003.15. 
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E.  C.  Atkins  had  a  rnnning  account  against 
Streight,  and  took  the  drafts  in  question  and  cred- 
ited them  on  the  general  account.  One  witness,  N. 
A.  Gladding,  says  that  the  drafts  were  not  taken  in 
absolute  payment  of  the  account,  but  the  original 
bill  was  filed  upon  the  drafts,  and  was  sworn  to  by 
the  same  party,  Gladding.  By  amended  bill  it  is 
sought  to  change  their  ground,  and  to  recover  on 
the  original  indebtedness.  We  think  that  the  accept- 
ance, and  the  crediting  of  such  bills  on  the  account, 
under  the  circumstances  here  proven,  suspended  all 
right  of  action  until  they  matured.  2  Dan.  on  Neg. 
Insts.,  Sec.  1272.  The  Chancellor's  decree,  in  this 
respect,    is   correct,   and   is   affirmed. 

10.  Claim  of  John  Oberly  on  drafts  aggregating 
^752.07,    and   an   open   account   for   J117.68. 

The  Chancellor  held  that  the  account  for  $117.68 
was  due  when  the  attachment  of  Oberly  was  issued, 
and  sustained  it  for  that  amount,  but  disallowed  the 
claim  on  the  drafts  for  11347.03,  $272.92,  and  $132.12, 
l>ecause  the  same  were  not  due  when  the  suit  was 
instituted.  This,  we  think,  both  as  to  the  allow- 
ance and  disallowance,  was  correct,  and  the  Chancel- 
lor's  decree   in   this   respect    is   affirmed. 

11.  The  decree  orders  a  reference  to  fix  the  fees 
of  Messrs.  Turley  &  Wright,  for  service^  rendered 
to  the  assignee  in  this  cause  down  to  the  time  the 
receiver    was   appointed. 

This  is  excepte<l  to  by  the  American  National 
Bank  ef  ai.j   and  errors  assigned  upon  it.      We  think 
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it  was  the  duty  of  the  assignee  to  make  this  con- 
test, and  to  try  to  sustain  the  assignment;  and,  upon 
the  same  principle,  that  an  executor  who,  in  good 
faith,  defends,  when  contested,  the  validity  of  the 
will,  is  allowed  reasonable  solicitor's  fees  out  of  the 
estate,  although  the  will  be  not  established,  the  fees 
should  in  this  case  be  ascertained  and  allowed,  to  be 
paid  ratably  by  the  attaching  creditors  in  proportion 
to  the  sums  realized  by  each  herein.  The  decree  in 
this  respect  is  affirmed.  The  decree  will  be  modi- 
fied  as   herein   indicated,    otherwise   affirmed. 

The  costs  of  the  appeal  will  be  paid  out  of  the 
fund,  and  the  case  remanded  for  further  appropriate 
proceedings.  Judge  Beard,  being  disqualified,  did  not 
sit   in    this   case. 


OPINION     ON     PETITION     FOR    REHEARING. 

A  petition  for  rehearing  has  been  filed  by  the 
American  National  Bank,  asking  us  to  reconsider  our 
former  ruling  as  to  the  sixth  assignment,  involving 
the  VosNaac,  Lee  &  Co.  note  and  its  allowance 
to  the  Bank  of  Commerce.  This  we  have  carefully 
considered.  The  point  made  and  relied  upon  in  the 
petition  is  that  the  certificate  of  the  notary  in  New 
York  is  not  evidence  of  demand  having  been  made; 
that  it  is  not  admissible  in  evidence  to  prove  such 
fact. 

M.  &  V.  Code,  §2470,  provides:  '«The  attesta- 
tions,   protestations,    and    other    instruments    of    publi- 
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cation,    made    or    done    by    any    notary   public    under 
his  seal,    shall    be   received   in   evidence. '' 

And  §  2471  says:  ^^  In  an  action  against  the 
drawer  or  indorser  of  a  bill  of  exchange,  or  any 
negotiable  paper  protested  for  nonacceptance  or  non- 
payment, the  notary's  certificate,  either  in  or  on 
the  protest,  that  he  gave  notice  of  the  dishonor  of 
the  paper  by  the  drawer  or  indorser,  shall  be  jynnia 
fiicie  evidence   of  the  fact  of   such    notice." 

That  such  certificate  of  a  Tennessee  notary  is  ad- 
missible is  well  settled.  Rosson  v.  Carroll^  6  Pickle, 
120,  and  cases  there  cited.  But  it  is  contended  that 
the  statute  includes  only  notaries  of  this  State,  and 
does  not  apply  to  the  certificates  of  such  officers  of 
other   States  or   countries. 

It  is  said  that  this  precise  question  has  never 
been  decided  by  this  Court.  By  the  Act  of  1835, 
Ch.  11,  Sec.  6,  it  was  provided:  **The  attestation, 
protestation,  and  other  instruments  of  publication  of 
the  several  notaries  public  of  this  State  shall  and 
may  be  received  in  evidence  in  any  Court  of  record, 
or   before   any  Justice   of   the   Peace   in   this   State." 

It  will  be  noticed  that  this  statute  refers  only  to 
certificates  of  notaries  of  this  State.  But  in  the  Code 
of  1858  the  compilers  changed  this  Act  to  read: 
'^The  attestation,  protestation,  and  other  instruments 
of  publication  made  or  done  by  any  notary  public 
under  his  seal,  shall  be  received  in  evidence." 
Sec.    1799. 

Section    1800   of    that   Code    reads:    ^<In   an   action 
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atrainst  the  drawer  or  indorser  of  a  bill  of  exchange 
or  any  negotiable  paper  protested  for  nonacc^ptance 
or  nonpayment,  the  notary's  certificate,  either  in  or 
on  the  protest,  that  he  gave  notice  of  the  dishonor 
of  the  paper  by  the  drawer  or  indorser,  shall  be 
prhna  facie  evidence  of    the   fact  of    such   notice." 

These  sections  have  been  carried  into  our  Code  of 
1884  as  §§2470  and  2471,  without  change.  It  will 
thus  be  seen  that  the  compilers  of  the  Code  of  1858 
changed  the  phraseology  of  §1799  by  omitting  the 
words,    *'the  several   notaries   of    this   State." 

The  manifest  intention  was  to  make  the  section 
apply  to  the  certificates  of  all  notaries  who  act  over 
their  official  seals,  whether  acting  under  the  authority 
of  this  or  any  other  State  or  country.  Such,  we 
think,  has  been  the  understanding  of  the  profession, 
and  of  the  commercial  classes  of  the  State,  ever 
since  the  adoption  by  the  Legislature  of  the  Code 
of  1858.  We  therefore  think,  both  upon  the  au- 
thorities cited  in  the  original  opinion  and  upon  a  re- 
view of  our  statutes,  that  the  certificate  of  a  for- 
eign notary,  when  offered  in  evidence  in  our  Courts, 
is  prima  facie  evidence,  when  it  so  recites,  of  de- 
mand  for   payment  and   dishonor   of    the   paper. 

The   petition   for   rehearmg    is   therefore   dismissed, 
at   cost  of  American   National   Bank. 
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Reelfoot  Lake  Levee  District  v.  Dawson. 
{Jacksoix.     June   30,    1896.) 

1.  Taxation.     CimsiVtutixmaX  power  and  Us  limitations  defltied. 

The  exercise  of  the  taxing  power  is  a  legislative  function,  and, 
under  our  Constitution,  confined  exclusively  to  the  General 
Assembly,  and  to  counties  and  incorporated  towns  authorized 
thereto  by  that  body.  And,  under  the  limitations  of  our  Con- 
stitution, all  taxation,  whether  by  the  General  Assembly,  or 
by  authorized  counties  and  incorporated  towns,  must  be  laid 
upon  all  property,  not  lawfully  exempt,  having  a  situs  within 
the  taxing  jurisdiction,  and  according  to  value,  not  other- 
wise. To  impeach  a  revenue  or  other  statute  for  unconstitu- 
tionality, it  must  be  clearly  shown  to  violate  some  specific 
provision  of  the  State  or  Federal  Constitutions.  Exemptions 
from  taxation  beyond  those  enumerated  in  the  Constitution 
are  forbidden.     (Post,  pp.  159,  leo,  170.) 

Constitution  construed:  Art.  II.,  Sees.  3,  28,  29. 

Cases  c\ted  and  approved:  Marr  v.  Enloe,  1  Yer.,  454;  Keesee  v. 
Board,  6  Cold.,  130;  Waterhouse  v.  Board,  8  Heis.,  859;  Mem- 
phis 17.  Banks,  91  Tenn.,  550;  Bell  v.  Bank,  Peck,  369;  Hope  v. 
Deadrick,  8  Hum.,  8;  Demoville  &  Co.  v.  Davidson  County,  87 
Tenn.,  220;  Stratton  Claimants  v.  Morris  Claimants,  89  Tenn., 
511;  Railway  Co.  v.  Wilson  County,  89  Tenn.,  608;  Memphis  v. 
Memphis  City  Bank,  91  Tenn.,  588;  Jenkins  i;.  Ewin,  8  Heis.,  478; 
Chattanooga  v.  Railroad,  7  Lea,  561;  Street  R.  Co.  v.  Morrow, 
87  Tenn.,  406;  Shelby  County  v.  Exposition  Co.,  96  Tenn.,  653. 

2.  Same.    Special  assessments  are  taxes,  and  must  conform  to  consti- 
tutional requirements. 

A  special  assessment  on  lands  in  a  levee  district  to  erect  a  levee 
for  the  special  protection  and  benefit  of  the  lands  situated 
therein,  is  such  a  tax  as  falls  within  the  constitutional  re- 
quirement that  taxes  shall  be  levied  upon  all  property  accord- 
ing to  its  value.     {Post,  pp.  162-171. ) 

Constitution  construed:  Art.  II.,  Sees.  28,  29. 

Act  construed:  Acts  1895,  Ch.  1  (Ex.  Sess.). 

Cases  cited  and  approved:  Taylor  v.  Chandler,  9  Heis.,  349; 
Nashville  v.  Berry,  2  Leg.  R.,  26;  State  v.  Butler,  11  Lea,  419. 
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Cited  and  distinguished:  Mayor,  etc.,  v.  May  berry,  6  Hum.,  369; 
Washington  v.  Mayor,  etc.,  1  Swan.  180;  White  v.  Mayor,  etc., 
2  Swan,  369. 

3.  Same.     Of  land  alone. 

The  levy  of  a  tax  on  land  alone,  omitting  personalty,  in  a  cer- 
tain levee  district,  excepting  land  under  water,  violates  the 
constitutional  requirement  that  all  property,  real,  personal, 
and  mixed,  shall  be  taxed,  and  is  void.    {Post^  pp.  154-157, 15&-162. ) 

Constitution  construed:  Art.  II.,  Sec.  28. 

Act  construed:    Acts  1895,  Ch.  1  (Ex.  Sess.). 

4.  Same.     By  Qie  acre. 

The  levy  of  a  tax  on  property,  in  specie  or  by  the  acre,  regard- 
less of  its  value,  violates  the  constitutional  requirement  that 
all  property  shall  be  taxed  according  to  its  value,  and  is  void. 
(PobU  PP'  154-157,  159-162.) 

Constitution  construed:  Art.  II.,  Sec.  28. 

Act  construed:  Acts  1895,  Ch.  1  (Ex.  Sess.). 

5.  Same.    Public  purpose. 

Taxation  of  property  in  a  levee  district  for  a  levee  to  protect  the 
property,  is  for  a  public  purpose,  because  beneficial  to  a  large 
community  of  people  and  also  to  the  State.     {Post,  pp.  177-179.) 

Constitution  construed:  Art.  II.,  Sees.  28,  29. 

Act  construed:  Acts  1895,  Ch.  1  (Ex.  Sess.). 

6.  Sami;.    Delegation  of  power  to  tax. 

The  Legislature  cannot  delegate  to  a  levee  district  the  legisla- 
tive power  to  levy  a  tax  under  Const.,  Art.  II.,  Sec.  29,  author- 
izing it  to  delegate  such  power  to  counties  and  incorporated 
towns,  since  this  impliedly  excludes  delegation  to  any  other 
agency.     {Post,  pp.  174-177.) 

Constitution  construed:  Art.  II.,  Sec.  29. 

Act  construed:  Acts  1895,  Ch.  1  (Ex.  Sess.). 

Cases  cited  and  approved:  State  v.  Armstrong,  3  Sneed,  654; 
Marr  v.  Enloe,  1  Yer.,  454;  Waterhouse  v.  Board,  8  Heis.,  859; 
Keesee  v.  Board,  6  Cold.,  131. 

7.  Same.    Distinguished  from  police  power. 

The  levy  of  special  assessments  on  property  benefited  by  a 
levee,  is  an  exercise  of  the  taxing  power,  and  cannot  be  jus- 
tified as  an  exercise  of  police  power.     {Post,  pp.  171-174.) 
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Cases  cited:  Mayor,  etc.,  v,  Mayberry,  6  Hum.,  360;  Washington 
v.  Mayor,  etc.,  1  Swan,  180;  White  v.  Mayor,  etc.,  2  Swan,  369; 
Mayor,  etc.,  v.  Berry,  2  Leg.  R.,  26;  Taylor  r.  Chandler,  9 
Heis.,  349;  State  v,  Butler,  11  Lea,  419. 

8.  Levek  Districts.     Created  by  special  law. 

A  leyee  district  may  be  created  by  special  law.  It  is  not  a  pri- 
vate corporation,  and,  therefore,  not  within  the  constitutional 
prohibition  that  **  no  corporation  shall  be  created  ...  by 
special  law."    (Port,  pp.  177-179,) 

Constitution  construed:  Art.  XI.,  Sec.  8. 

Act  construed:  Acts  1895,  Ch.  1  (Ex.  Sess.). 

Cases  cited  and  approved:  Ballentine  v.  Pulaski,  15  Lea,  633; 
Williams  v.  Nashville,  89  Tenn.,  490. 

9.  Same.     Taxation  for. 

And  the  General  Assembly  may,  by  direct  legislation  conform- 
ing to  the  constitutional  requirement,  but  not  by  delegation 
of  the  taxing  powers,  provide  for  special  assessments  upon 
the  property  of  a  levee  district  for  the  benefit  and  protection 
of  its  property  and  inhabitants.     (Po«t,  pp.  177-179.) 

10.  Statutes.     UiuxmstUutional  in  part. 

A  statute  fails  in  toto  where  its  enforcement  becomes  impracti- 
cable on  account  of  the  elimination  of  an  unconstitutional 
provision.     (Post,  P-  i79.) 

Act  construed:  Acts  1895,  Ch.  1  (Ex.  Sess.). 

Cases  cited:  Tillman  v.  Cocke,  9  Bax.,  429;  Dugger  v.  Insurance 
Co.,  95  Tenn.,  247;  13  Otto,  80,  118. 


FROM    DYER. 


Appeal  from  the  Chancery  Court  of  Dyer   County. 
Jno.   S.  Cooper,  Ch. 

M.   A.    Lowe  and   Leech   &   Savage  for   Reelfoot 
Lake  Levee   District. 
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Deason  &  Rankin,  M.  M.  Marshall,  and  Har- 
wooD   &   Tyree   for   Dawson. 

Caldwell,  J.  In  June,  1895,  the  Legislature  of 
the  State,  while  in  extraordinary  session,  by  special 
Act  created  the  * '  Reelfoot  Lake  Levee  District, ' ' 
comprising  certain  territory  in  the  counties  of  Lake, 
Obion,  Dyer,  and  Lauderdale,  '*  known  as  a  part 
of  Reelfoot  Lake  Basin  of  overflowed  lands,''  and 
appointed  two  citizens  of  each  of  those  counties  as 
**a  board  of  directors"  therefor,  to  serve  until 
the  first  Monday  in  March,  1898,  and  until  the 
appointment  and  qualification  of  their  successors;  the 
said  board  to  have  power  to  '*sue  and  be  sued, 
plead  and  be  impleaded,  and  have  continual  succes- 
sion," for  the  purpose,  and  with  the  power  and 
duty  of  erecting  and  maintaining  a  levee  sufiScient 
to  shield  and  protect  the  territory  mentioned  from 
recurring  overflows  by  the  waters  of  the  Mississippi 
River.  Acts  1895,  Ex.  Sess.,  Ch.  1,  Sees.  1,  2, 
3,    and   4. 

The  fifth  section  of  the  Act  provides  for  the 
organization  of  the  board,  for  an  estimate  by  it  of 
the  amount  of  land  within  the  district  subject  to 
overflow,  of  the  length  and  height  of  the  levee  re- 
quired  for  its  protection,  and  of  the  probable  cost 
of  the  same,  and  for  a  submission  of  the  question 
of  necessary  taxation  to  a  vote  of  the  people  of 
the   district;    and   the   sixth   section   is   as   follows: 

<*That,    for    the    purposes    of    building   and   main- 
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taining  the  levee  aforesaid,  and  for  carrying  into 
effect  the  objects  and  purposes  of  this  Act,  the  Board 
of  Levee  Directors  shall  have  the  power,  and  it  is 
hereby  made  their  duty,  to  assess  and  levy  a  con- 
tribution tax,  not  exceeding  ten  cents  per  acre,  and 
two  per  cent,  valuation  tax,  on  all  the  land  em- 
braced within  the  said  boundary  of  said  levee  dis- 
trict herein  named;  Provided^  That  the  board  of 
directors,  through  their  president  and  secretary,  shall 
notify  the  Sheriffs  of  Dyer,  Lake,  Lauderdale,  and 
Obion  Counties  to  open  and  hold  an  election  at  the 
various  voting  places  in  the  parts  of  the  four  (4) 
counties  embraced  within  the  area,  and  bounded  as 
described  in  the  first  section  of  this  Act;  and  it  is 
hereby  made  the  duty  of  the  said  Sheriffs  aforesaid, 
upon  receiving  such  notice  from  the  board  of  di- 
rectors hereby  created  by  this  Act,  to  open  and 
hold  said  election  in  the  usual  nuuiner  prescribed  by 
law  for  popular  elections,  after  giving  not  less  than 
ten  days'  public  notice  at  five  (5)  different  public 
places  in  the  overflowed  district  of  each  county 
named;  and  at  the  time  and  places  named  by  them 
all  the  legal  and  qualified  electors  according  to  law, 
shall  be  entitled  to  vote  at  such  election,  and  at 
such  election  the  proposition  shall  be  written  or 
printed  on  the  tickets  so  voted,  <  For  Assessment,  ^  or 
'No  Assessment, ^  and  the  said  Sheriffs  shall  make 
returns  of  the  said  election  to  the  secretary  of  the 
Levee  Board,  and  also  to  the  Secretary  of  State, 
Nashville,    Tennessee,     and    if    it    appear    that    three- 
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fourths  of  those  voting  are  in  favor  of  the  assess- 
ment, it  shall  then  be  the  duty  of  said  board  of 
directors  to  levy  said  tax  for  that  year,  and  an- 
nually thereafter  so  long  as  it  shall  be  found  nec- 
essary  to   accomplish   the   objects   of   this   Act." 

Section  7  requires  the  board  of  directors  to  elect 
four  citizens  of  the  district,  one  from  each  county, 
to  act  as  a  board  of  tax  assessors  for  the  district; 
and  section  eight  requires  the  board  of  directors  to 
elect  from  the  citizens  of  the  district  four  tax  col- 
lectors, one  in  and  for  the  included  portion  of  each 
county. 

The  twentieth  section  empowers  the  board  of 
directors  to  issue  and  sell  long-term  six  per  cent* 
bonds,  from  time  to  time,  not  to  exceed  $700,000 
in  all,  *'to  raise  funds  to  carry  out  the  purposes" 
of   the  Act;   and  the  twenty-lBirst  section  is  as  follows: 

*'That  for  the  purpose  of  providing  for  the  pay- 
ment of  the  interest  on  the  bonds  authorized  by 
Sec.  20,  annually,  and  to  provide  a  sinking  fund 
for  their  ultimate  redemption,  it  is  hereby  enacted 
that  a  tax  per  acre  on  all  the  lands  embraced  within 
the  boundary  described  in  Sec.  1  of  this  Act  (ex- 
cept the  area  now  covered  by  standing  water  of 
Reelfoot  Lake,  and  the  lands  outside  of  the  levee), 
sufficient  in  total  amount  to  pay  the  interest  on  the 
bonds  issued,  shall  be  assessed  and  collected  annu- 
ally; Pi^ovided^  The  said  tax  shall  not  exceed  ten 
cents  per  acre;  And  provided  further^  That  an  as- 
sessment  on   the   valuation   of    the   lands,    not   exceed- 
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ing  two  (2)  per  cent.,  shall  be  assessed  annually, 
and  collected  as  provided  for  in  Sees.  6,  7,  and  8 
of  this  Act,  and  the  same  shall  be  paid  over  to 
the  treasurer  of  said  board,  giving  priority  to  the 
bonds   of   first   date.'' 

On  November  14,  1895,  the  Reelfoot  Lake  Levee 
District,  by  and  through  its  board  of  directors, 
and  jointly  with  certain  other  persons,  landowners 
of  Lake  County,  tiled  the  present  bill,  in  the  Chan- 
cery Court  of  Dyer  County,  against  the  Sheriff  of 
the  latter  county  and  other  citizens  thereof,  some 
of  them  being  election  officers  and  others  landowners 
and  taxpayers  in  that  part  of  Dyer  County  within 
the   levee    district. 

Complainants  alleged,  among  other  things  and  in 
substance,  that  the  board  of  directors,  provided  for 
by  the  Act,  was  promptly  organized,  and  that  it 
entered  upon  its  duties  as  therein  directed;  that  it 
made  all  requisite  estimates  for  construction  and  tax- 
ation, and,  thereupon,  submitted  to  the  vote  of  the 
people  of  the  district,  in  the  manner  prescribed  in 
the  sixth  section,  their  recommendation  of  a  present 
annual  tax  of  ten  cents  on  the  acre  and  of  two 
per  cent,  on  the  value  of  all  taxable  lands  within 
the  levee  district;  that  an  election  was  held  through- 
out the  district  upon  this  recommendation,  on  Sep- 
tember 10,  1895,  and  resulted,  as  shown  by  the 
returns  sent  to  the  secretary  of  the  board,  in  a 
total  of  732  votes  ''for  assessment,"  and  632  votes 
for    «<no    assessment;"    that   497     of    the    votes    for 
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'  ^  no  assessment ' '  were  fraudulently  cast  in  Dyer 
County  by  persons  known  not  to  be  legally  qualified 
to  vote  in  that  election;  that  counting  such  fraudu- 
lent and  illegal  ballots,  the  proposed  taxation  was 
defeated,  and  rejecting  them,  it  was  approved;  and, 
upon  these  allegations,  complainants  prayed  the  Court 
to  purge  the  returns  from  specified  precincts  in  that 
county  and  eliminate  therefrom  the  alleged  illegal 
and  fraudulent  ballots,  so  that  the  true  result  might 
be  declared  and  its  legitimate  advantages  enjoyed  by 
the   people   of    the   levee   district. 

The  defendants,  by  demurrer,  disputed  the  juris- 
diction of  the  Court,  and  also  impeached  the  Act  in 
question  as  being  in  violation  of  the  State  Constitu- 
tion  in   several    particulars. 

Chancellor  Cooper,  hearing  the  cause  upon  these 
pleadings,  sustained  the  demurrer  so  far  as  it  as- 
sailed the  Act  for  violation  of  the  revenue  provis- 
ions of  the  Constitution,  but  overruled  it  as  to  other 
questions.  The  Act  was  adjudged  unconstitutional, 
and   the   bill   dismissed. 

Complainants  have  appealed,  and  the  debate  of 
learned  counsel  before  this  Court,  though  embracing 
the  whole  demurrer,  has  been  addressed  chiefly  to 
the  grounds  sustained  by  the  Chancellor,  one  side 
denying  and  the  other  affirming  the  correctness  of 
the   decree   in   respect   thereto. 

The  power  of  taxation  is  an  incident  of  sover- 
eignty, a  prerogative  coeval  with  the  government 
itself,    and  indispensable   to  its   perpetuity.       It   is  es- 
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sentially  a  legislative  power,  and,  as  such,  in  the 
general  apportionment  of  governmental  powers,  falls 
to  the  legislative  department,  under  Sec.  3,  Art.  II., 
of  the  Constitution,  which  vests  ''the  legislative  au- 
thority" of  the  State  in  the  ''General  Assembly." 
Jforr  V.  Enloe^  1  Yer.,  454;  Keeaee  v.  The  Civil 
District  Boards  etc^  6  Cold.,  130;  Waterhoicse  v. 
Boards  etc.,  8  Heis.,  859;  Memphis  v.  Bank  <&  In- 
surance Cos.  J  91  Tenn.,  550;  Cooley  on  Taxation 
(2d  Ed.),  pp.  4,  41;  Burroughs  on  Taxation,  Sec. 
6;    25    Am.    &   Eng.    Enc.   L.,    18. 

In  respect  of  taxation,  therefore,  as  of  all  other 
subjects  of  legislation,  the  General  Assembly  has  full 
power  to  pass  any  law  not  in  conflict  with  the  dele- 
gated powers  of  the  Federal  Government,  or  with 
the  restrictions  of  the  State  Constitution;  and  he 
who  would  show  the  unconstitutionality  of  tax  legis- 
lation, as  of  other  legislation,  must  be  able  to  put 
his  finger  on  the  provision  of  the  Constitution,  Fed- 
eral or  State,  violated  thereby.  Bell  v.  The  Bank, 
Peck,  269;  Hope  v.  Deaderick,  8  Hum.,  8;  Demo- 
vilU  <&  Co.  V.  Davidson  Coxmty^  87  Tenn.,  220; 
The  Stratton  Claimants  v.  Th^  Morris  Clairiiants^  89 
Tenn.,    511. 

Confessedly  the  Act  before  us  does  not  violate 
any  provision  of  the  Federal  Constitution.  The  re- 
strictions of  the  State  Constitution  on  the  subject 
of  taxation,  are  found  in  Sections  28  and  29  of 
Article   II.   of  the  Constitution  of    1870.      Such  parts 


160  JACKSON : 


Reelfoot  Lake  Levee  District  r.  DawsoD. 


of  those  sections  as  it  is  desirable  now  to  quote  are 
in   the   following   language,    namely: 

<'Sec.  28.  All  property,  real,  personal,  or  mixed, 
shall  be  taxed,  but  the  Legislature  may  except  such 
as  may  be  held  by  the  State,  by  counties,  cities, 
or  towns,  and  used  exclusively  for  public  or  corpo- 
ration purposes,  and  such  as  may  be  held  and  used 
for  purposes  purely  religious,  charitable,  scientific, 
literary,  or  educational,  and  shall  except  one  thou- 
sand dollars'  worth  of  personal  property  in  the 
hands  of  each  taxpayer,  and  the  direct  product  of 
the  soil  in  the  hands  of  the  producer  or  his  im- 
mediate vendee.  All  property  shall  be  taxed  accord- 
ing to  its  value,  that  value  to  be  ascertained  in 
such  manner  as  the  Legislature  shall  direct;  so  that 
taxes  shall  be  equal  and  uniform  throughout  the 
State.  No  one  species  of  property,  from  which  a 
tax  may  be  collected,  shall  be  taxed  higher  than 
any  other  species  of  property  of  the  same  value.     . 

^'Sec.  29.  The  General  Assembly  shall  have  power 
to  authorize  the  several  counties  and  incorporated 
towns  in  this  State  to  impose  taxes  for  county  and 
corporation  purposes,  respectively,  in  such  manner  as 
shall  be  prescribed  by  law;  and  all  property  shall  be 
taxed  according  to  its  value,  upon  the  principles  es- 
tablished  in   regard   to   State   taxation."     .... 

The  language  of  both  sections  is  plain  and  posi- 
tive; its  meaning  cannot  be  mistaken,  nor  its  force 
evaded.  Both  sections  are  mandatory  in  at  least 
two   points   that  are   urged    against    the    present   Act. 
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Section  28  imperatively  requires  (1)  that  all  prop- 
erty, of  whatever  kind,  except  that  mentioned  for 
conditional  and  unconditional  exemption,  shall  be 
taxed,  and  (2)  that  all  such  taxable  property  shall 
be  taxed  according  to  its  value.  Section  29,  though 
not  repeating  the  first  sentence  of  Sec.  28,  makes 
the  same  imperative  requirements;  so  that,  whether 
a  given  tax  law  fall  under  the  one  section  or  the 
other,  or  under  both  of  them,  those  requirements 
are  equally   applicable   and   mandatory. 

In  every  instance,  the  requirement  that  all  prop- 
erty (except  that  mentioned  for  exemption)  shall  be 
taxed,  prohibits  the  Legislature  from  making  addi- 
tional exemptions  {Raihoaj/  Co.  v.  Wilson  County^ 
89  Tenn.,  608;  Memphis  v.  Memphis  City  Bank\  91 
Tenn.,  588);  and,  likewise,  the  requirement  that  all 
such  property  shall  be  taxed  according  to  its  value, 
prohibits  the  Legislature  from  laying  a  tax  on  any 
property   in  specie — as,   by   the   piece  or  by  the  acre. 

Under  the  Constitution  of  1796,  lands  were  taxed 
by  the  hundred  acres,  but  the  Constitution  of  1834, 
like  that  of  1870,  contained  the  provision  that  '*all 
property  shall  be  taxed  according  to  its  value." 
This  means  that  every  property  tax  shall  be  grad- 
uated by  the  value  of  the  property  on  which  it  is 
laid.  Jenkins  v.  Ewin^  8  Heis.,  478;  Chattanooga 
V.  Railroad  Co.^  7  Lea,  561;  Street  Railroad  Co.  v. 
Morrmo,    87   Tenn.,    406. 

The  sixth  section  of  the  Act  before  us  utterly 
ignores  the    first    named    requirement,    in    that   it  ex- 
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pressly  limits  taxes  therein  provided  for  to  land 
alone,  and  thereby  exempts  all  personalty,  that  with- 
out as  well  as  that  within  the  exceptions  mentioned 
in  the  fundamental  law,  and  it  also  ignores  the  sec- 
ond named  requirement,  in  that  it  provides  for  tax- 
ation mainly  by  the  acre,  regardless  of  value,  and 
not  exclusively  according  to  value.  Section  21  of 
the  Act  ignores  both  of  those  requirements  in  the 
same  manner,  and  the  first  one  additionally,  in  that 
it  expressly  exempts  from  all  taxation  -'the  area 
now  covered  by  standing  water  of  Reelfoot  Liake," 
that  area  being  of  some  value,  however  small,  and 
not    being   otherwise   exempt. 

There  can  be  no  doubt,  therefore,  that  sections 
6  and  ^1  of  the  Act  violate  the  Constitution  in  the 
particulars  mentioned,  if  the  taxation  contemplated 
by  those  sections  is  within  and  subject  to  the  afore- 
said  limitations   of   the   organic   law. 

Complainants  deny  that  it  is  within  or  subject  to 
those  limitations,  and  seek  to  sustain  that  denial, 
and  to  vindicate  the  Act,  by  the  contention  that  the 
burden  intended  to  be  imposed  upon  the  citizen  is  a 
special  assessment  for  the  benefit  of  his  land,  and 
not  a  tax  for  the  support  of  the  State  or  any 
county  or  municipality  therein,  and,  consequently,  that 
those  limitations  are  *  inapplicable  in  this  case.  The 
distinction  thus  urged  has  been  frequently  considered 
by   the   Courts. 

Judge  Cooley,  after  referring  to  some  of  the 
cases    on    both    sides    of    the   question,    says:       *<The 
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fact  very  clearly  appears  that,  while  there  is  not 
such  a  concurrence  of  judicial  opinion  as  would  be 
desirable,  the  overwhelming  weight  of  authority  is 
in  favor  of  the  position  that  all  such  provisions  for 
equality  and  uniformity  in  taxation,  and  for  taxation 
by  value,  have  no  application  to  these  special  assess- 
ments  It    is    safe    to    assume,    as 

the  result  of  the  cases,  that  the  constitutional  pro- 
visions refer  solely  to  State  taxation,  or,  when  they 
go  further,  to  general  taxation  for  State,  county, 
and  municipal  purposes;  and  though  assessments  are 
laid  under  the  taxing  power,  and  are  in  a  certain 
sense  taxes,  yet  that  they  are  a  peculiar  class 
of  taxes,  and  not  within  the  meaning  of  that 
term  as  it  is  usually  employed  in  our  Constitutions 
and  statutes.  They  may,  therefore,  be  laid  on 
property  specially  benefited,  notwithstanding  such  con- 
stitutional restrictions  as  have  been  mentioned." 
Cooley   on   Taxation,    634-636. 

It  could  serve  no  valuable  purpose  for  us,  at 
this  time,  to  review,  or  even  cite,  the  numerous 
adjudged  cases  on  this  vexed  question.  Our  exam- 
ination of  them  justifies  full  concurrence  with  Judge 
Cooley  in  the  statement  that  the  great  weight  of 
authority,  {or  one  reason  and  another,  favors  the  dis- 
tinction insisted  upon  by  the  complainants  in  this 
case;  nevertheless,  it  must  be  confessed  that  the 
adjudications  found  to  be  in  the  minority  are  not 
without   support   in   sound   reasoning. 

The  great   divergence    in    judicial    decisions   is   due 
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in  part  to  a  substantial  difference  in  constitutional 
provisions,  and  in  part  to  unlike  interpretations  put 
upon   similar   provisions. 

This  Court  considered  the  question  elaborately  in 
1872,  and  ranged  itself  with  those  Courts  holding 
what  is  now  the  minority  view.  It  thought  and 
held  that  the  distinction  then  asserted,  and  now  con- 
tended for — being  a  distinction  between  local  assess- 
ments and  taxes — was  not  allowable  in  this  State; 
and,  therefore,  that  local  assessments  according  to 
lot  frontage  and  not  according  to  value,  were  **  ab- 
solutely void,"  because  in  conflict  with  Sections  28 
and  29  of  Article  II.  of  the  Constitution,  which 
require  that  all  taxes  shall  be  equal  and  uniform 
according  to  value.  Tat/lor,  McBeaii  <J&  Co.  v. 
Chandler,    9    Heis.,    349. 

That  construction  was  approved  in  the  case  of 
Naj<hviUe  v.  Berr^y,  2  Leg.  R.,  26  (1877),  and  in 
that  of  the  State  v.  Butlei\  11  Lea,  419  (1883); 
and    has   in    no    instance    been   departed   from. 

We  have  been  able  to  find  no  decision  of  this 
Court,  prior  or  subsequent,  in  conflict  with  that 
construction. 

In  1846  it  was  decided,  in  the  case  of  Mayoi\ 
etc,  V.  Mayherry,  6  Hum.,  369,  that  the  Legisla- 
ture might  lawfully  authorize  the  passage  of  a  mu- 
nicipal ordinance  requiring  lot  owners  to  construct 
suitable  sidewalks  along  the  street  in  front  of  their 
property  at  their  own  expense,  and,  in  case  of  de- 
fault,   to   pay   to   the   corporation   the   cost   of    having 
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the  same  done  for  them,  although  the  burdens  im- 
posed thereby  were  not  equal  and  uniform  as  to 
value,  an<l  were  not  intended  to  be  so;  but  the  or- 
dinance involved  in  that  case  was  sustained  as  a 
legitimate  police  regulation,  and  not  as  a  piece  of 
tax   legislation. 

Referring  to  the  ordinance,  Judge  Green,  speaking 
for  the  Court,  said:  ^'We  do  not  think  that  this 
law  levies  a  tax.  A  tax  is  a  sum  which  is  re- 
quired to  be  paid  by  the  citizen  annually,  for  rev- 
enue for  public  purposes.  But  this  ordinance  levies 
no  sum  of  money  to  be  paid  by  the  citizens.  It 
requires  a  duty  to  be  performed  for  the  well-being 
and   comfort   of  the   citizens   of    the   town.       It   is   in 

the  nature  of  a   nuisance  to  be  removed 

The  ordinance  in  question  is,  therefore,  not  uncon- 
stitutional on  the  ground  of  being  an  unequal  tax.'' 
6   Hum.,    372. 

That  ruling  was  followed  in  Washington  v.  Mayor^ 
etc.^  1  Swan,  180;  in  White  v.  Mayor ^  etc.^  2  Swan, 
369;   and   in  Mayor ^    etc.j    v.    Berry,    2   Leg.    R.,    26. 

The  last-named  case,  which  was  decided  in  1877, 
refers  to  and  approves  the  case  of  Taylor,  McBean 
cfe  Co.  V.  Chandler,  9  Heis.,  349,  decided  five  years 
earlier;  and  this  9  Heiskell  case  approves  the  6  Hum- 
phreys and  the  1  Swan  cases,  supra,  saying,  however, 
that   they   should   not   be  extended. 

Coming  back  to  the  language  of  our  Constitution, 
which,  after  all,  must  be  controlling,  we  can  enter- 
tain  no    other    opinion    than    that    the    limitations   of 
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Sec.  28  of  Art.  II.  apply  equally  and  alke  to  every 
kind  of  taxes  that  the  Legislature  has  the  power  to 
levy,  whether  they  be  levied  for  the  support  of  the 
State  government,  as  such,  in  the  strict  sense,  or 
more  especially  for  the  benefit  of  particular  govern- 
mental agencies  or  instrumentalities,  duly  ordained  for 
the   accomplishment   of   authorized   local   ends. 

They  apply  to  all  taxes  in  which  the  State  has 
either  a  direct  or  indirect  interest;  and  if  an  exac- 
tion be  made  of  a  citizen  for  an  object  in  which 
the  State  is  entirely  without  an  interest,  that  exac- 
tion is  not  taxation,  whatever  it  may  be  called. 
Such  an  exaction  cannot  be  justified  by  the  assertion 
that  it  flows  from  an  exercise  of  *  the  taxing  power 
of  the  government.  To  come  within  that  power,  the 
demand  upon  the  citizen  must  be  made  for  a  public 
purpose;  and,  in  order  that  a  purpose  be  public,  it 
must  include  some  advantage  to  the  State  in  the  ag- 
gregate, or  in  some  one  of  its  counties,  incorporated 
towns,  or  other  authorized  governmental  agencies  or 
instrumentalities.  If  the  purpose  be  exclusively  pri- 
vate,  then   it   is   totally   foreign   to   the   taxing  power. 

**It  is  the  first  requisite  of  lawful  taxation  that 
the  purpose  for  which  it  is  laid  shall  be  a  public 
purpose."     Cooley   on  Taxation,    55. 

Every  legitimate  function  of  the  taxing  power  of 
the  government  is  embraced  in  the  word  taxation; 
and  all  legitimate  taxation  is  embraced  in  that  pro- 
vision of  the  Constitution.  Likewise,  every  exaction 
without   that   provision   is   without   that   power. 
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<^Tax^'  and  <^  taxes, '^  in  their  most  eomprehen- 
sive  sense,  and  without  qualification,  are  the  words 
employed  by  the  framers  of  the  Constitution.  These 
words,  in  their  usual  and  general  sense,  include 
every  burden  that  may  be  lawfully  laid  upon  the 
citizen  by  virtue  of  the  taxing  power,  and  they 
must  be  so  interpreted  in  the  absence  of  anything 
showing  them  to  have  been  used  with  a  different 
meaning.  Constitutions  must  receive  the  same  in- 
terpretation, in  this  respect,  as  other  written  instru- 
ments  and   laws. 

Judge  Story,  speaking  on  this  subject,  said:  ^'In 
the  first  place,  then,  every  word  employed  in  the 
Constitution  is  to  be  expounded  in  its  plain,  obvious, 
and  common  sense  meaning,  unless  the  context  fur- 
nishes some  ground  to  control,  qualify,  or  enlarge 
it.  Constitutions  are  not  designed  for  metaphysical 
or  logical  subtleties,  for  niceties  of  expression,  for 
critical  propriety,  for  elaborate  shades  of  meaning, 
or  for  the  exercise  of  philosophical  acuteness  or 
judicial  research.  They  are  instruments  of  a  practi- 
cal nature,  founded  on  the  common  business  of 
human  life,  adapted  to  common  wants,  designed  for 
common  use,  and  fitted  for  common  understandings. 
The  people  make  them,  the  people  adopt  them,  the 
people  must  be  supposed  to  read  them  with  the 
help  of  common  sense,  and  cannot  be  presumed  to 
admit  in  them  any  recondite  meaning  or  any  extra- 
ordinary gloss."      Story  on  Const.,    Sec.    451. 

No   words    of    exception    or    exclusion,    as    to    the 
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purpose  of  any  tax,  are  to  be  found  in  our  Consti- 
tution. Words  of  exception  and  exclusion  are  used, 
but  they  relate  alone  to  the  property  that  may  be 
and  that  shall  be  exempt  from  taxation  altogether. 
The  requirement  that  all  property,  except  that  ex- 
empt, shall  be  taxed,  embraces  every  tax  that  may 
be  legitimately  levied;  and  the  requirement  that  all 
taxable  property  shall  be  taxed  according  to  its 
value,  likewise  embraces  every  legitimate  tax.  These 
requirements  apply  in  every  case,  whether  the  tax 
be  general  or  special.  In  like  manner  the  direction 
that  certain  specified  property  shall  be  exempt  from 
taxation,  and  that  certain  other  property  may  be 
exempt  in  the  discretion  of  the  Legislature,  refers 
alike   to   each   and   every   tax. 

If  it  be  true  that  special  assessments,  as  con- 
tradistinguished from  general  taxes,  are  not  within 
the  aforesaid  requirements  of  equality  and  uniform- 
ity of  taxation  and  of  taxation  by  value,  it  must 
be  equally  true  that  they  are  not  within  the  direc- 
tion as  to  exemption,  and,  in  the  latter  event,  they 
may  include  the  whole  of  the  taxpayer's  personalty 
at  full  value,  not  deducting  $1,000  therefrom  nor 
excluding  the  direct  product  of  the  soil;  and  they 
may  also  include  all  property  held  for  public,  relig- 
ious, charitable,  scientific,  literary,  and  educational 
purposes,  and  that,  too,  in  the  face  of  the  direction 
that  the  first  two  items  shall  be,  and  the  others 
may  be,  and  are  universally,  exempted  from  general 
taxation.       Special   assessments   are   entirely   within   or 
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entirely  without  the  provisions  of  Sec.  28  of  Art. 
11..^  of  the  Constitution.  If  the  former,  then  they 
are  subject  to  the  same  requirements  as  general 
taxes;  and,  if  the  latter,  then  they  are  not  subject 
to  any  of  those  requirements,  and  may  rightfully  be 
laid  on  property  exempted  from  general  taxes — such 
as  the  taxpayer's  first  $1,000  worth  of  personalty, 
the  direct  product  of  the  soil  in  the  hands  of  the 
producer  or  his  immediate  vendee,  churches,  school- 
houses,  town  halls,  courthouses,  asylums,  and  even 
the  statehouse  itself,  when  within  the  territory  con- 
templated. 

It  is  no  answer  to  the  latter  suggestion  to  say 
that  special  assessments  should  be  confined  to  the 
property  especially  benefited,  for  if  they  be  not  sub- 
ject to  those  provisions,  there  is  nothing  to  prevent 
the  inclusion  of  all  property,  that  exempt  as  well 
as  that   not  exempt,    from   other    taxation. 

It  is  not  believed  that  the  framers  of  the  Con- 
stitution intended  to  restrict  one  kind  of  taxes  and 
not  another  kind,  or  that  they  intended  to  discriminate 
in  favor  of  special  assessments  and  against  general 
taxation;  nor  is  it  believed  that  they  constructed  an 
instrument  susceptible  of  such  an  interpretation. 
They   included   all   taxes   and   excluded    none. 

Construing  Sec.  28,  Art.  II.,  of  the  Constitution, 
in  a  case  involving  a  claim  of  exemption  from  tax- 
ation, this  Court  recently  said:  ''This  provision  com- 
prehends the  whole  domain  of  taxation,  and  in  ex- 
plicit   terms    prescribes   the   maximum   of   exemptions, 


170  JACKSON : 


Reelfoot  Lake  Levee  District  v.  Dawsoa 


beyond  which  the  Legislature  may  not  go.  It  de- 
clares what  property  may  be,  and  what  shall  be, 
excepted  from  taxation,  and  directs  that  all  the  rest 
shall  be  taxed.  By  that  mandatory  direction  the 
Legislature  is  prohibited  from  making  any  other  ex- 
emptions from  taxation,  upon  any  ground  or  consid- 
eration whatever;  'and  if  it  attempt  to  do  so  the 
effort  is  unavailing  and  void  for  want  of  legislative 
power.'"  Memphis  v.  Memphis  City  BanJc^  91 
Tenn.,    688. 

It  was  truly  said  in  that  case  that  the  particular 
section  of  the  organic  law  under  consideration  there 
and  here  '  ^  comprehends  the  whole  domain  of  taxa- 
tion." The  next  section  (29),  however,  expressly 
empowers  the  General  Assembly  **to  authorize  the 
several  counties  and  incorporated  towns  in  this  State 
to  impose  taxes  for  county  and  corporation  purposes 
respectively." 

The  latter  section  relates  alone  to  taxes  laid  for 
county  and  municipal  purposes,  and  covers  the  whole 
domain  of  county  and  municipal  taxation,  so  far  as 
the  same  shall  be  delegated.  Watei'hoicse  v.  Brxird^ 
etc,,  8  Heis.,  857  (S.  C,  9  Bax.,  398);  Shelhy 
County  V.  Tennessee  Centennial  Expositiati  Co.^  96 
Tenn.,  653.  And,  under  it,  as  under  Sec.  28,  the 
requirements  with  respect  to  equality  and  uniformity 
of  taxation,  and  as  to  taxation  according  to  value, 
must  be  observed  (Tay}m\  McBean  d&  Co,  v.  Chan- 
dler^ 9  Heis.,  368),  and  all  proper  exemptions  made, 
each  county   and  each  town  acting  for  itself,   and  not 
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being  in  any  degree  constrained  or  controlled  by 
what  any  other  county  or  town  may  have  done  or 
may   do. 

Taxes  laid  primarily  for  the  State,  must  be  laid 
on  all  non-exempt  property  according  to  value,  so 
as  to  make  them  equal  and  uniform  throughout  the 
State;  and  taxes  laid  primarily  for  county,  munici- 
paly  or  other  authorized  local  purposes,  must  be  laid 
on  all  non-exempt  property  according  to  value,  so 
as  to  make  them  equal  and  uniform  throughout  the 
more  restricted  territory  to  be  especially  benefited 
thereby. 

It  is  perfectly  manifest  that  the  present  Act  does 
not  fall  within  Sec.  29,  because  the  Reelfoot  Lake 
Levee  District  is  in  no  sense  either  a  county  or  an 
incorporated  town.  All  taxes  that  are  leviable  at 
all,  except  those  authorized  to  be  levied  by  counties 
and  incorporated  towns  respectively,  must,  undoubt- 
edly, be  levied  by  the  Legislature;  and  all  taxes 
levied  by  the  Legislature  must,  as  certainly,  be  levied 
with  reference  to  the  restrictions  of  Sec.  28.  It 
follows,  therefore,  that  if  a  levy  of  taxes  for  the 
benefit  of  the  Reelfoot  Lake  Levee  District  be  per- 
missible at  all,  it  must  be  made  by  the  Legislature, 
and  subject  to  those  restrictions.  Whether  taxes  for 
such  an  object  be  allowable  in  any  case  will  be 
considered   hereafter. 

Complainants  contend,  in  the  next  place,  that  if 
the  Act  be  not  sustainable  under  the  taxing  power, 
it  can   be,    and  should   be,   sustained  under   the  police 
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power  of  the  State.  This  latter  power,  like  the 
former  one,  is  an  attribute  of  sovereignty;  and  it 
may  rightfully  have  expression  in  the  form  of  legis- 
lation, whenever  needful  for  the  promotion  of  public 
health,  or  the  preservation  of  public  safety,  order, 
or  well-being.  Rules  and  regulations  established  in 
the  proper  exercise  of  this  power  often  require  the 
payment  of  money  for  certain  specified  objects,  and 
thereby,  in  some  measure,  partake  of  the  nature  of 
tax  laws,  though  in  primary  purpose  entirely  distinct 
from    them. 

*<The  distinction  between  a  demand  of  money 
under  the  police  power,  and  one  made  under  the 
power  to  tax,  is  not  so  much  one  of  form  as  of 
substance.  The  proceedings  may  be  the  same  in  the 
two  cases,  though  the  purpose  is  essentially  different. 
The  one  is  made  for  regulation  and  the  other  for 
revenue.  If,  therefore,  the  purpose  is  evident  in  any 
particular  instance,  there  can  be  no  difficulty  in 
classifying  the  case  and  referring  it  to  the  proper 
power Only  those  cases  where  regula- 
tion is  the  primary  purpose,  can  be  specially  referred 
to   the    police    power."      Cooley   on   Tax.,    586,    587. 

Obviously,  the  burden  intended  to  be  laid  on  the 
property  of  the  citizen,  by  the  Act  under  considera- 
tion, is  not  primarily  for  regulation;  but,  on  the 
contrary,  revenue  is  the  primary  and  greatly  pre- 
ponderating purpose,  if  not  indeed  the  exclusive  pur- 
pose, in  the  legislative  mind.  The  paramount  and 
controlling   idea,    disclosed   in   every  part   of   the   Act, 
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is  to  raise  a  fund  with  which  to  reclaim  from  fre- 
quent inundations  a  large  body  (some  300,000  acres) 
of  land  in  the  Mississippi  Valley,  and  thereby  en- 
hance its  value  and  the  wealth  of  its  owners. 
Strictly  speaking,  it  is  without  an  element  or  feature 
of  regulation.  -  The  health  of  the  people  in  that 
locality  might  be  somewhat  improved,  and  even  life 
itself  might  be  saved  occasionally,  by  the  construc- 
tion of  the  contemplated  levee  and  the  consequent 
prevention  of  periodical  overflows;  but  those  are  the 
most  remote  of  the  benefits  to  be  anticipated  from 
such  a  work,  and  were  likely  not  thought  of  by 
the  members   of   the    General    Assembly. 

Without  further  enlarging  upon  the  subject,  we 
hold,  unhesitatingly,  that  this  legislation  is  in  no 
sense  referable  to  the  police  power  of  the  State, 
and  that  it  cannot  be  justified  thereunder.  It 
does  not  fall  within  the  reason  of  Mayor ^  etc,^  v. 
MaybetTy^  6  Hum.,  369;  Washington  v.  Mayoi\ 
etc.^  1  Swan,  180;  White  v.  May  or  ^  etc,^  2  Swan, 
369,  and  Mayor ^  etc.^  v.  Berry ^  2  Leg.  R.,  26, 
before  mentioned,  but  rather  within  that  of  Taylor^ 
McBean  &  Co,^  v.  Chandler^  9  Heis.,  349,  and 
State  V.  Buil^^  11  Lea,  419,  before  mentioned. 
The  former  cases  ruled  that  the  municipal  ordinances 
therein  considered  were  in  the  nature  of  regulations 
for  the  removal  and  prevention  of  nuisances  along 
the  sidewalks,  and  were,  therefore,  within  the  police 
power  of  the  State;  and  the  latter  cases  ruled  that 
the  special   assessments    there   involved   were   for   mu- 
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nicipal   purposes  in    the  general    sense,    and  therefore 
within   the   taxing   power. 

The  Act  is  unconstitutional  for  the  further  rea- 
son that  the  Legislature  attempts,  thereby  and  therein, 
to  delegate  a  portion  of  the  taxing  power  to  the 
Reelfoot  Lake  Levee  District,  without  express  au- 
thorization  so   to   do. 

It  has  already  been  seen  that  the  power  of  tax- 
ation is  essentially  legislative,  and,  that  being  so,  it 
fell  to  the  legislative  branch  of  the  government  in 
the  organic  division  of  governmental  powers.  Such 
being  the  case,  that  branch,  and  that  branch  alone,  is 
authorized  to  levy  taxes  in  the  first  instance,  and 
it  can  delegate  its  power  to  do  so  only  to  the  ex- 
tent expressly  stated  in  the  twenty-ninth  section  of 
Article  II.  of  the  fundamental  law — that  is,  to  the 
extent  of  authorizing  counties  and  incorporated  towns 
to  levy  taxes  for  county  and  corporation  purposes, 
respectively. 

No  department  of  the  government  can  resign  or 
abdicate  any  of  its  distinctive  and  essential  powers 
to  another  department;  and  much  less  to  a  mere 
subdivision  or  inferior  agency,  unless  expressly  au- 
thorized by  the  organic  law  itself.  State  v.  Arm- 
strong,   3    Sneed,    654. 

^  <  It  is  a  general  rule  of  constitutional  law  that 
a  sovereign  power  conferred  by  the  people  upon 
any  one  branch  or  department  of  the  government  is 
not  to  be  delegated  by  that  branch  or  department 
to    any   other.      This    is    a    principle   which    pervades 
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our  whole  political  system,  and,  when  properly  under- 
stood, admits  of  no  exception.  And  it  is  applicable 
with  peculiar  force  to  the  case  of  taxation. '^  Cooley 
on  Taxation,    61;    8   Heis.,    859. 

The  mere  apportionment  of  sovereign  powers 
among  the  three  co-ordinate  branches  of  the  State 
government,  without  more,  imposed  upon  each  of 
those  branches  the  affirmative  duty  of  exercising  its 
own  peculiar  powers  for  itself,  and  prohibited  the 
ilelegation  of  -any  of  those  powers,  except  in  cases 
expressly  permitted.  Such  was  the  interpretation  of. 
the  Constitution  of  1796,  under  which  an  act  au- 
thorizing County  Courts  to  levy  taxes  for  county 
purposes,  'and  also  another  Act  authorizing  a  navi- 
gation tax  in  a  collection .  of  designated  river  counties, 
were  adjudged  to  be  unconstitutional  and  void,  because 
that  instrument  did  not  in  terms  empower  the  Legis- 
lature to  confer  such  authority  upon  County  Courts. 
Marr   v.    Enloe^    1   Yer.,    452. 

That  case  was  decided  at  the  close  of  the  year 
1830,  and  must  have  been  well  known  to  the  dele- 
gates composing  the  convention  that  framed  the  Con- 
stitution of  1834.  That  "convention  had  the  power 
to  abrogate  the  rule  [of  construction  announced  and 
applied  in  that  case]  totally,  or  to  subject  it  to 
partial  modifications.  It  chose  the  latter,  and  au- 
thorized the  Legislature  to  delegate  the  power  of 
taxation  to  the  counties  and  incorporated  towns. 
This  was  done  by  the  twenty-ninth  section  of  the 
second   article    of    the    Constitution    [then   framed   and 
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subsequently  adopted].  The  convention  did  not  mean 
to  go  further.  The  implication  is  irresistible  that 
the  expression  of  the  authority  to  delegate  the  power 
to  the  counties  and  towns  is  an  absolute  exclusion 
of  authority  to  delegate  the  power  to  any  other 
agency.  It  is  impossible  to  doubt  that  the  conven- 
tion designated  the  counties  and  incorporated  towns, 
and  authorized  the  power  to  be  conferred  on  them, 
for  the  reason  that,  without  such  designation,  the 
power  of  taxation  would  be  restricted  to  the  Legis- 
lature only."  Keesee  v.  The  Civil  District  Board ^ 
etc.,    6   Cold.,    131. 

That  provision  of  the  Constitution  of  1834  was 
copied  literally  into  the  Constitution  of  1S70,  with- 
out any  further  modification;  and  it  must  be  pre- 
sumed to  have  been  so  copied  with  the  understand- 
ing and  intent  that  the  whole  of  the  taxing  power 
should  remain  in  the  Legislature,  except  that  })art 
expressly  authorized  to  be  delegated.  8  Heis.,  859; 
9    Heis.,    372. 

The  particular  feature  of  the  Act  that  is 
most  objectionable  as  a  delegation  of  taxing  power 
is  that  in  which  the  levee  district  is  author- 
ized to  decide  for  itself  what  rate  of  taxation,  if 
any,  shall  be  laid  annually — only  the  maximum  rate 
being  prescribed.  The  Legislature,  before  passing 
the  law,  should  have  determined  at  least  three  things: 
(1)  that  the  purpose  in  view  was  a  proper  purpose 
for  taxation,  (2)  the  annual  rate  required  for  the 
present,    and   (3)    the   rule    under   which    it   should     be 
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levied.  These  matters  are  within  the  legislative  func- 
tion, and  cannot  be  delegated  in  the  absence  of  ex- 
press authority  of  the  fundamental  law.  Such  ques- 
tions may  be  left  to  counties  and  incorporated  towns 
in  respect  of  their  own  taxes,  and  within  proper 
limitations;  but  that  is  so  because  the  General  As- 
sembly is  expressly  empowered  to  grant  them  that 
authority.  No  other  agency  or  instrumentality  of  the 
government   can   be   given   such   power. 

Had  the  Legislature  adequate  power  to  create, 
by  special  law,  such  an  agency  or  instrumentality 
as  that  set  forth  in  the  Act  before  us 'if  We  have 
been  able  to  discover  no  good  and  valid  reason  why 
it  had  not.  The  intended  creature  was  clearly  not 
a  private  corporation,  and,  consequently,  could  not 
have  been  within  the  prohibition  (Const.,  Art.  XI., 
Sec.     8),     that  *  <<  no     corporation     shall     be    created 

by  special  law."  State  v.  Wilson^ 
12  Lea,  246;  BaUentine  v.  Pulaski^  15  Lea,  633; 
WlUiains   V.    Nashvilh^    89   Tenn.,    490. 

Nor,  indeed,  was  it  to  be  a  corporation  at  all. 
It  could  have  been  but  an  inferior  agency  or  instru- 
mentality of  the  State,  in  the  nature  of  a  taxing 
district,  designed  to  reclaim  and  perpetually  protect 
about  300,000  acres  of  land  in  the  northwestern 
corner  of  the  State,  rich  and  of  great  value  but 
for  the  periodical  overflows  to  which  it  is  subjected 
by  the  high  waters  of  the  Mississippi  River.  The 
accomplishment  of  such  an  object  would  greatly  ben- 
efit   the    numerous    owners    of    the   soil,    and   thereby 
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enhance  the  resources  of  the  State  and  enlarge  her 
wealth   and   population. 

The  owners,  who  would  have  to  bear  the  burden 
of  reclamation  and  continued  protection,  would  natu- 
rally and  justly  receive  the  greatest  and  most  direct 
benefit;  nevertheless,  the  State  would  be  benefited 
in  the  important  respects  just  mentioned.  Her  gen- 
eral revenues  would  be  increased,  not  by  reason  of 
her  receipt  of  any  part  of  the  taxes  to  be  raised 
under  the  special  Act,  but  because  the  taxable  value 
of  the  lands  reclaimed  and  protected  would  be  in- 
creased, and  the  general  taxes  thereon  correspond- 
ingly  enlarged. 

The  exaction  made  of  the  citizens  of  the  district 
for  such  an  object  would  be  of  a  public  nature, 
and  therefore  within  the  taxing  power.  It  would 
be  for  a  public  purpose  in  a  twofold-  sense,  (1)  be- 
cause beneficial  to  a  large  community  of  people 
within  the  district,  and  (2)  because  beneficial  to  the 
State  in  the  particulars  already  indicated.  The  taxes 
to  be  raised  by  and  for  such  an  agency  or  instru- 
mentality, however,  would  be  subject  to  the  same 
requirements  as  are  taxes  levied  for  State,  county, 
and  municipal  purposes,  under  Sections  28  and  29 
of    Article   II.    of   the   Constitution. 

The  creation  of  levee  districts  has  been  adjudged 
to  be  within  the  legislative  power  in  Arkansas 
(Keel  V.  Board,  etc.,  27  S.  W.  R.,  590),  in  Lou- 
isiana (Draining  Co.  case,  11  La.  Ann.,  388),  in 
Mississippi  {Daily  v.  Swope,  47  Miss.,  367),  in 
Missouri    {Egyptian   Levee    Co.     v.    Hardin,     27    Mo., 
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495),  in  Wisconsin  {Dondly  v.  Decker^  17  N.  W. 
R.,  389),  and  in  other  States;  and  the  creation  of 
irrigation  districts  has  been  held  to  be  within  that 
power  in  California  {Hager  v.  Supervisors^  47  Cal., 
222,  and  Txirloch  Irrigation  District  v.  Williams^  18 
Pac.    R.,    379),    and   perhaps   in   other   States. 

It  is  said  by  Judge  Cooley  that  '  <  taxing  districts 
may  be  as  numerous  as  the  purposes  for  which  taxes 
are   levied."      Cooley   on   Tax.,    151. 

It  is  not  every  act  with  unconstitutional  provis- 
ions that  must  fail  in  toto.  If,  notwithstanding  and 
without  such  provisions,  there  be  left  enough  for  a 
complete  law,  capable  of  enforcement  and  fairly  an- 
swering the  object  of  its  passage,  the  Courts  will 
reject  only  the  void  parts  and  enforce  the  residue. 
Cooley's  Const.  Lim.,  215,  216;  Field  v.  CI<irk^ 
143  U.  S.,  649;  Baldnjoin  v.  Franks,  120  U.  S., 
679;  Allen  v.  City,  103  U.  S.,  80;  Railroad  v. 
SchtUte^  lb.,  118;  Tilltnan  v.  Cocke,  9  Bax.,  429; 
Dagger   v.    Insurance    Co.,    95   Tenn.,    247. 

We  regret  that  the  Act  before  us  is  not  sus- 
ceptible of  such  division  and  enforcement.  Take 
out  the  taxing  feature,  and  the  Act  is  completely 
emasculated.  A  levee  district  without  a  levee,  or 
the  means  of  constructing  one,  is  a  creature  without 
force  or   power   to   exist. 

Since  the  bill  of  complainants  must  inevitably  fail, 
for  reasons  already  stated,  it  is  entirely  unnecessary 
to  determine,  or  even  consider  the  question  of  juris- 
diction. 

Affirm    the   decree  and   dismiss   the   bill. 
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{Jackson.      July    17,    1896.) 

1.  Depositions.    Exception  to,  it/ntenable,  when. 

Exception  to  depositions,  as  having  been  taken  before  issue 
joined,  is  untenable  when  made  by  minor  defendants  to  orig- 
inal and  cross  bills  involving  the  same  questions  of  fact,  where 
their  guardian  ad  litem,  who  had  made  formal  answer  to  the 
original  bill  several  months  before,  but  had  not  answered 
cross  bill,  represented  them  in  the  taking  of  the  depositions 
and  fully  cross-examined  the  witnesses.     {Post,  pp.  186,  187.) 

2.  Evidence.   Declarations  of  grantor  in  possessU/ti  part  of  res  gestoe. 

A  gran  tor  *s  delaration  that  his  deed  was  a  '*sham"  and  fraud- 
ulent, made  after  its  execution,  but  while  he  remained  in  pos- 
session, control,  and  management  of  the  premises  conveyed, 
is  competent  as  part  of  the  res  gestoe  of  his  possession  and  to 
explain  its  character  in  a  suit  involving  the  validity  of  such 
deed.     {Post,  p.  187.) 

Cases  cited  and  approved:  Brooks  v.  Lowenstein,  95  Tenn.,  367; 
95  Am-  Dec,  70. 

3.  Same.     DeclaratUms  of  grantor  in  presence  of  holder  of  tUle. 

In  a  suit  to  set  aside  as  fraudulent  a  series  of  conveyances, 
whereby  the  husband's  property  was  vested  in  his  wife,  it  is 
competent,  as  tending  to  show  her  knowledge  of  the  fraud,  to 
prove  that  the  husband  stated  in  her  presence  that  his  deed, 
the  first  of  the  series,  was  a  **sham"  to  defraud  his  creditors, 
and  that  she  tacitly  admitted  the  truth  of  the  statement. 
{Post,  pp.  187,  188.) 

Case  cited  and  approved:  Daugherty  v.  Marcum,  3  Head,  333. 

4.  Same.    Declaration  of  holder  of  title. 

In  a  suit  to  set  aside  as  fraudulent  a  series  of  conveyances, 
whereby  the  husband's  property  was  vested  in  his  wife,  it  is 
competent  to  prove  the  statements,  made  while  he  held  the 
title,  by  any  of  the  parties  through  whom  it  passed,  tending 
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to  show  that  the  transaction  was  a  fraudulent  scheme.     (Post, 
pp.  18S.) 

^u  FRAUDUL.BNT  CoN VETANCB.   SubecquerU  purchoser  oannot  recover. 

A  purchaser  of  land,  thoug'h  having'  no  actual  notice  of  a  prior 
registered  conveyance  by  his  grantor,  made  without  consider- 
ation and  with  intent  to  defraud  existing"  creditors,  is  not 
protected  as  an  innocent  purchaser,  and  cannot,  even  as 
against  the  volunteer,  obtain  affirmative  relief  setting  such 
conveyance  aside.     {Poetj  pp.  189-191.) 

Code  construed:  {3143  (S.);  {2424  (M.  A  V.);  {1759  (T.  A  S.). 

Case  cited  and  approved:  Laird  v.  Scott,  5  Heis.,  346;  5  Pet.,  256. 

6.  Samb.    Subsequent  purchaser  can  defend  against. 

The  heirs  of  a  fraudulent  grantee  of  land,  who  never  took  pos- 
session, cannot  recover  the  land  from  one  who  subsequently, 
and  without  actual  notice  of  the  first  deed,  purchased  the  land 
for  full  value,  without  fraud  from  the  fraudulent  grantor,  the 
latter  being  in  possession,  exercising  ownership  and  control 
at  the  time  of  the  purchase,  although  the  prior  deed  had  been 
registered,  and  was  fraudulent  only  as  to  creditors.  {Post,  pp. 
191-196. ) 

Cases  cited  and  approved:  Marr  v.  Gilliam,  1  Cold.,  507;  Parks  v. 
McKamy,  3  Head,  207;  Nichols  v.  Cabe,  3  Head,  91. 

7.  Maxim.     Clean  hands. 

He  who  comes  into  a  Court  of  Ek^uity  asking  its  aid,  must  come 
with  clean  hands.     {Post,  pp.  189-191.) 


FROM    MADISON. 


Appeal     from     the     Chancery     Court     of     Madison 
County.     A.  G.  Hawkins,  Ch. 

Jno.    L.    Brown  and  E.  L.  Bullock  for   Harton. 

Caruthers  &  Mallory  and   Haynes  &   Hays  for 
Lyons. 
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John  T.  Allen,  Sp.  J.  This  bill  was  filed  in 
the  Chancery  Court  of  Madison  County  by  Elizabeth 
L.  Harton  against  David  Lyons  and  others  to  have 
the  Court  to  set  aside  and  have  declared  void  a  deed 
to  140f  acres  of  land,  executed  by  John  R.  Hicks 
and  wife,  Fannie  K.  Hicks,  to  defendant,  David 
Lyons,  dated  September  17,  1888,  and  to  have  coni- 
plainant^s  interest  therein  fully  determined,  and  for 
an  account  as  to  rent  of   said  land  against  said  Lyons. 

Complainant,  Elizabeth  L.  Harton,  and  all  the 
defendants  except  David  Lyons,  are  brothers  and 
sisters  and  nieces  and  nephews  of  Fannie  T.  Hicks, 
deceased,  former  wife  of  John  R.  'Hicks,  and  they 
are  alleged  to  be  her  lawful  heirs,  she  having  died 
intestate,  without  issue,  on  June  19,  1887.  And  it 
is  alleged  that  the  said  Fannie  T.  Hicks  was  the 
owner  of  said  land  at  her  death,  under  a  d^d 
from  James  Hicks  to  said  Fannie  T.  Hicks,  dated 
January  8,  1880,  which  conveyed  said  land  to  her 
as  her  separate  estate.  And  that  John  R.  Hicks 
married  again,  his  second  wife's  name  being  Fannie 
K.  Hicks,  and  on  September  17,  1888,  said  John 
R.  Hicks  and  wife,  Fannie  K.  Hicks,  executed  a 
deed  to  defendant,  David  Lyons,  purporting  to  con- 
vey to  said  Lyons  the  fee  in  said  land  and  con- 
taining the  usual  covenants  of  seizin  and  warranty, 
the  consideration  being  $5,000  paid  by  said  Lyons 
to   John   R.    Hicks. 

John  R.  Hicks  was  in  possession  of  said  land  at 
the   time   he  made   said  deed  to  Lyons,   and   had  lived 
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on  it  and  controlled  possession  of  the  same  continu- 
ously for  twenty  years  or  longer  prior  to  said  con- 
veyance to  Lyons.  And  Lyons  went  into  the  pos- 
session of  said  land,  under  said  deed,  in'  November, 
1888,  and .  he  has  been  in  possession  of  said  land 
ever  since,  being  in  possession  when  said  bill  was 
filed  and  continuously  until  now.  And  defendant, 
Lyons,  by  bis  answer  admits  that  on  January  8, 
1880,  James  Hicks,  by  his  deed  of  that  date,  pur- 
ported to  convey  all  the  right,  title,  and  interest  which 
he  had  in  and  to  the  tract  of  land  to  his  daughter- 
in-law,  Fannie  T.  Hicks,  but  without  any  covenants 
of  seizin  and  warranty,  the  only  consideration  being 
love  and  affection.  This  defendant  also  avers  that 
John  R.  Hicks  had  the  title  to  said  land,  and  was  in 
the  sole,  exclusive,  and  adverse  possession  of  the  same, 
claiming  the  same  .as  his  own,  when  he  sold  and 
conveyed  said  land  to  defendant,  Lyons ;  and  that 
defendant,  Lyons,  was  put  into  possession  of  said 
land  by  said  John  R.  Hicks  and  wife,  who  were 
seized,  or  appeared  to  be  seized,  and  possessed  of 
said  land.  Defendant,  Lyons,  also  averred  that  he 
was  an  entire  stranger  in  Madison  County,  having 
come  down  from  his  home  in  the  North  to  buy  a 
home  in  the  South.  Said  John  R.  Hicks  being  in 
possession  and  control  of  said  land,  claiming  to  own 
it,  and  he  purchased  said  land  of  Hicks,  and  paid 
him  $5,000  for  the  same,  believing  he  was  getting 
a  good  title  to  said  land,  and  he  never  at  any  time 
had  any   notice   or   information    that   complainant   had 
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any  interest  or  claims  in  said  land ;  that  he  acted 
in  good  faith,  with  no  intention  of  committing  a 
fraud  on  complainant  and  his  co-defendants,  and  said 
he  was  an  innocent  purchaser  of  said  land  for  value 
without  notice  of  the  alleged  claim  or  of  any  defect 
in  the  title ;  that  since  his  said  purchase  he  has  paid 
the  taxes  on  said  land,  and  put  valuable  permanent 
improvements  on  the  same.  Defendant,  Lyons,  also 
filed  a  cross  bill  in  said  case,  making  complainant 
and  his  co-defendants  in  the  original  bill  defendants 
to  said  cross  bill,  in  which  he  charged  that  the  title 
of  the  said  land  in  the  said  Fannie  T.  Hicks  orig- 
inated in  and  was  the  result  of  a  fraudulent  con- 
veyance on  the  part  of  John  R.  Hicks,  in  which  the 
said  Fannie  T.  Hicks  participated;  and  that  the 
heirs  of  said  Fannie  T.  Hicks  are  privies  in  estate, 
and  that  a  Court  of  Equity  will  not  aid  them  to 
effectuate  their  fraud,  but  will  repel  them.  And  he 
shows  the  conveyances  of  said  land  to  have  been  as 
follows,  to -wit : 

From  Wyatt  A.  Taylor  to  John  R.  Hicks,  deed 
dated  and  registered  September  10,  1866,  to  150 
acres    124   poles,    for   the   consideration   of   $3,400. 

From  John  R.  Hicks  to  James  B.  Pearcy,  deed 
dated  and  registered  July  24,  1879,  140|  acres, 
for   recited   consideration   of   $3,000. 

From  James  B.  Pearcy  to  James  Hicks,  deed 
dated  and  registered  January  8,  1880,  140f  acres, 
consideration  $3,000  ;  and  deed  from  James  Hicks  to 
Fannie    T.    Hicks,    dated    and    registered    January   8, 
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1880,  140:1  acres,  consideration  being  love  and  affec- 
tion. All  of  said  deeds  containing  covenant  of 
seizin  and  warranty,  except  the  last  mentioned  deed 
from   James   Hicks   to   Fannie   T.    Hicks. 

And  that  said  Pearcy  was  a  brother-in-law  of 
John  R.  Hicks,  and  that  said  James  Hicks  was  his 
father ;  that  no  part  of  the  recited  consideration 
was  paid  either  by  Pearcy  or  James  Hicks ; '  that 
John  R.  Hicks  was  bound  as  security,  and  made 
and  secured  these  conveyances  in  order  to  transfer 
said  land  to  his  wife,  Fannie  T.  Hicks,  and  avoid 
the  payment  of  security  debts,  and  the  same  was  a 
fraudulent  scheme  and  device  on  the  part  of  said 
John  R.  Hicks,  James  B.  Pearcy,  James  Hicks,  and 
Fannie  T.  Hicks  for  the  purpose  of  hindering  and 
delaying  the  creditors  of  said  John  R.  Hicks  in  the 
collection  of  their  debts,  and  especially  one  Potts, 
administrator,  who  had  a  judgment  for  $642.56, 
which  was  sued  on  the  day  the  conveyance  was 
made  by  John  R.  'Hicks  to  Pearcy  ;  that  said 
Potts,  administrator,  filed  his  bill  on  June  29,  1886, 
against  John  R.  Hicks  and  Fannie  T.  Hicks,  attacking 
said  conveyance  for  fraud,  seeking  to  have  the  same 
set  aside  and  the  land  subjected  to  the  judgment 
against  John  R.  Hicks,  which  was  settled  without 
being  prosecuted  to  a  hearing  on  the  merits.  Also 
said  Lyons  alleged  that  he  was  an  innocent  pur- 
chaser and   sought  relief  on   that   account. 

There  was  a  demurrer  to  so  much  of  said  cross  bill 
as  sought  relief  on   the  ground   of  innocent  purchaser. 
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which  was  overruled,  and  the  defendants  to  the  cross 
bill  were  allowed  to  rely  on  said  cause  of  demurrer 
in  their  answer.  Issue  was  joined  on  the  cross  bill, 
the  minor  defendants  answering  by  their  guardian  ad 
litem.  The  depositions  of  four  witnesses  were  taken, 
who  proved  substantially  that  John  R.  Hicks  made 
different  statements  after  he  made  the  deed  to  Pearcv, 
while  be  was  in  possession  of  said  land  and  while 
his  wife,  Fannie  T.,  was  living,  to  the  effect  that 
the  conveyance  from  him  to  Pearcy,  his  brother-in- 
law,  was  a  sham  to  keep  from  paying  a  security 
debt  for  one  Brown  to  Potts,  administrator  of  Rice 
estate.  Some  of  these  statements  were  made  to  a 
relative,  after  the  conveyance  was  made,  and  on  one 
occasion  his  wife,  Fannie  T.,  was  present,  and  she 
told  him  to  hush  talking  about  it,  that  they  were 
not  going   to   leave   the   place. 

They  also  establish  the  fact  that  John  R.  Hicks 
continued  to  reside  there  on  the  place  and  control  it 
as  his  own;  that  no  change  was  made  in  the  pos- 
session and  management  of  the  place.  Also,  that 
Pearcy  made  a  similar  statement  in  regard  to  his 
deed;  that  John  K.  Hicks  held  himself  out  as  the 
owner  all  the  time  before  and  after  his  wife's  death; 
that  James  Hicks  made  the  deed  to  Fannie  Hicks 
the  same  day  Pearcy  deeded  the  land  to  him.  James 
Hicks  is  dead,  and  nothing  was  found  among  his 
papers  indicating  that  he  had  paid  Pearcy  for  said 
land,  or  that  he  had  such  a  transaction.  No  proof 
was    offered    to    disprove    these    statements   made   by 
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John  R.  Hicks,  but  defendants  to  cross  bill,  espe- 
cially the  minor  defendants,  filed  exceptions  to  the 
proof  of  John  R.  Hicks'  statements  and  the  state- 
ments of  Pearcy  on  the  grounds  of  incompetency, 
and  also  excepted  because  the  cause  was  not  at  issue 
when  the   proof   was   taken. 

We  find  that  the  cause  was  at  issue;  but,  if  the 
guardian  ad  litem  had  not  then  answered  the  cross 
bill,  they  were  represented  by  him  in  examination  of 
said  witnesses,  and  the  cross-examination  by  him  of 
each  witness  was  full  and  sufficient  to  test  the  truth 
of  this  evidence.  Besides,  the  answer  filed  by  the 
guardian  ad  litem  was  a  mere  formal  answer,  set- 
ting up  no  special  defense,  and  simply  trusted  their 
rights  to  the  protection  of  the  Court.  This  answer 
was  filed  several  months  before  the  taking  of  said 
depositions. 

It  is  manifest  no  advantage  was  taken  of  the 
minors  at  any  time  in  taking  said  depositions,  and 
no  reason  exists  for  sustaining  this  exception.  The 
Court  is  of  the  opinion  that  the  proof  of  the  state- 
ments made  by  John  R.  Hicks,  immediately  after 
he  made  said  deed  to  Pearcy,  and  at  different  times 
after  that,  while  he  was  in  possession,  controlling 
and  managing  said  land,  were  entirely  competent  as 
part  of  the  res  gestm  of  the  possession,  as  explan- 
atory of  his  possessions.  Brooks^  Neely  cfe  Co.  v. 
Lowemtein^  11  Pick.,  267,  268;  People  v.  Vertion^  95 
Am.    Dec,    70,    note,    and   authorities   cited. 

The  conversation  between  the  witness,  R.  O.  Hicks, 
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and  John  R.  Hicks,  in  the  presence  of  Fannie  T. 
Hicks,  in  reference  to  the  nature  and  character  of 
the  deed  to  Pearcy,  when  John  R.  Hicks  explained 
that  said  deed  was  a  sham  to  avoid  paying  a  secu- 
rity debt,  which  was  not  denied  by  her;  and  the 
declaration  of  Fannie  T.  Hicks  at  that  time,  when 
she  said,  <<Hush;  there  is  no  use  talking  about 
it,  we  are  never  going,  to  leave  here,"  was  at 
least  a  tacit  admission  by  her  of  the  truth  of  the 
facts  asserted  in  her  presence  by  John  R.  Hicks^ 
and  were  competent  to  show  that  she  understood 
that  the  transaction  was  a  sham,  as  explained  by 
her  husband.  Dougherty  v.  Marcum,  3  Head,  322, 
323. 

The  statement  of  James  Pearcy,  as  proven  by  his 
son,  Dan.  J.  Pearcy,  made  while  he  held  the  title 
of  said  land,  that  John  R.  Hicks  had  conveyed  the 
land  to  him  to  keep  from  paying  a  security  debt, 
and  that  he  was  to  convey  it  back  whenever  he 
called  on  him,  corroborates  the  statements  made  by 
John  R.  Hicks,  and  is  competent,  as  showing  the 
intention  of  the  maker  and  holder  of  the  deed. 
This  witness  proves,  also,  that  his  father  conveyed 
the  land  to  James  Hicks,  pursuant  to  this  under- 
standing  with   John   R.    Hicks. 

There  are  other  exceptions  to  the  testimony  of 
these  witnesses  and  the  ruling  of  the  Chancellor 
which  are  not  material  to  mention,  as  it  is  obvious 
enough  competent  proof  was  introduced  to  show  said 
deeds — from   John   R.  Hicks   to   Pearcy,    from   Pearcy 
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to  James  Hicks,  and  from  James  Hicks  to  Fannie 
T.  Hicks — were  a  fraudulent  scheme  to  defeat  the 
creditors  of  John  R.  Hicks,  by  which  he  conveyed 
to  his  wife,  Fannie  T.  Hicks,  in  this  roundabout 
way,    the   title   of   his   land. 

It  is  manifest  David  Lyons  purchased  said  land 
in  ^;ood  faith  from  John  R.  Hicks  and  wife,  Fannie 
E.,  and  paid  a  full  price  for  the  same,  and  is  in 
possession  of  the  same  under  his  deed  from  John 
R.  Hicks  and  wife.  It  is  also  manifest  that  said 
Lyons^  title  is  defective  in  this,  that  the  title  of 
said  land  was  not  in  John  R.  Hicks  or  in  Fannie 
K.,  the  second  wife  of  John  R.  Hicks,  at  the  time 
the  deed  was  made  by  them  to  Lyons,  and  his  title 
could  not  prevail  against  the  complainant  in  the  orig- 
inal bill  and  defendants  in  the  crOss  bill,  provided 
Fannie  T.  Hicks,  deceased,  acquired  a  valid  title, 
either  by  a  vohintary  conveyance  without  fraud,  or 
by  purchase  for  valuable  consideration,  which  de- 
scended to   her   heirs  at   her   death. 

The   Court  is   satisfied  that  the   deed   under   which 
Fannie    T.    Hicks   held   said    land,    was   nothing    more 
than  a   voluntary   deed   of  conveyance   from   her   hus- 
band,  John   R.    Hicks,  made  for  the   purpose  of  hin- 
dering, delaying,  and   defeating  the   collection   of   cer^ 
tain  indebtedness   of  the   husband,    and  the  same   was 
therefore  fraudulent,   and   voidable   at   the   instance   of 
such  creditors.      This    being    true,    the    next   question 
is,    is   defendant,    Lyons,    an    innocent    purchaser,    or 
can  the  said    Lyons,    who    is    in    possession    of     said 
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land,  and  whose  title  is  attacked,  show,  under  his 
answer  and  cross  bill,  that  the  title  of  Fannie  T. 
Hicks  was  procured  through  fraud,  and  thereby  de- 
feat complainants'  suit  against  him?  27  Elizabeth 
C.  4,  provided  that  every  voluntary  conveyance  of 
land  should  be  meant  and  intended  by  the  parties 
to  be  fraudulent  and  void  against  purchasers  of  said 
land. 

Chancellor  Kent  says:  <<It  is  settled  in  England 
that  a  voluntary  conveyance,  ttiough  for  a  merito- 
rious purpose,  will  be  deemed  to  have  been  made 
with  fraudulent  views,  and  set  aside  in  favor  of 
subsequent  purchasers  for  a  valuable  consideration, 
even  though  he  hud  notice  of  the  prior  deed."  4 
Kent,    463. 

In  the  case  of  Cathcart  v.  Robinson^  5  Peters, 
264,  Chief  Justice  Marshall,  delivering  the  opinion 
of  the  Court,  said:  '*This  being  a  voluntary  con- 
veyance, is,  at  this  day  (1831),  held  by  the  Courts 
of  England  to  be  absolutely  void,  under  statutes  ,of 
27  Elizabeth,  against  subsequent  purchasers,  even 
though   he   purchased   with    notice." 

It  has  been  held  by  this  Court  that  the  Act  of 
1801  superseded  this  English  statute  and  was  in- 
tended by  the  Legislature  as  a  substitute  for  13th 
and  27th  Elizabeth,  the  former  having  reference  to 
fraudulent  conveyances  of  personal  property  as  well  as 
lands,  and  designed  to  protect  creditors  against  such 
conveyances,  the  latter  confined  to  lands,  tenements, 
etc.,    and    designed    to    protect    subsequent   purchasers 
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for  value  against  sach  fraudulent  conveyances,  the 
provisions  of  the  two  English  statutes  being  com- 
bined into  one  in  our  Act  of  1801.  M.  &  V. 
Code,    §2424. 

Our  law  provides  for  the  registration  of  volun- 
tary conveyances  of  lands,  and,  when  registered,  they 
operate  as  a  notice  to  all  subsequent  purchasers. 
After  registration  of  a  voluntary  deed  for  land,  a 
subsequent  purchaser  for  value  cannot  claim  to  be 
an  innocent  purchaser  without  notice.  But  if  the 
voluntary  conveyance  was  intended  to  defraud  a  sub- 
sequent purchaser,  the  notice  of  registration  will  not 
affect  his  right  to  attack  the  voluntary  conveyance 
for   actual   fraud.     Laird  v.    Scott^    5   Heis.,    346. 

This  being  a  case  where  the  voluntary  conveyance 
was  made  to  hinder  and  delay  creditors,  and  not  to 
defraud  subsequent  purchasers,  the  subsequent  pur- 
chaser cannot  attack  said  deed  and  set  it  aside  for 
fraud,  nor  can  he  claim  *  to  be  an  innocent  pur- 
chaser without  notice,  the  conveyance  having  been 
registered  prior  to  said  subsequent  purchase.  There- 
fore the  Chancellor  was  right  in  sustaining  the  de- 
murrer in  the  answer  on  final  hearing  to  so  much 
of  the  cross  bill  as  claimed  that  defendant,  Lyons, 
was   an   innocent   purchaser. 

The  next  question  is  whether  said  Lyons,  as  a 
subsequent  purchaser  for  value  without  fraud  on  his 
part,  and  being  in  possession  of  said  land,  can  repel 
complainant's  suit  brought  against  him  in  a  Court  of 
Equity  to  recover    said    land    by   showing    that   com- 
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plainant's  title  was  acquired  by  and  through  a  fraud- 
ulent  conveyance. 

''A  complete  title  to  lands  cannot  exist  without 
possession,  and  when  the  owner  of  the  estate  loses 
this,  though  he  has  the  right  of  possession  and  of 
property,  he  loses  something  which  the  disseizor  ac- 
quires. The  first  degree  of  title  is  said  to  be  bare 
possession,  or  actual  occupation  of  land,  without  any 
apparent  right  or  pretense  of  right  to  hold  and  con- 
tinue such  possession,  as  where  one  disseizes  an- 
other, which  may,  of  course,  be  defeated  by  the 
rightful  owner ;  but  in  the  meantiine,  until  some  act 
is  done  by  the  rightful  owner  to  divest  this  posses- 
sion and  assert  his  title,  such  actual  possession  is 
priina  facie  evidence  of  a  legal  title  in  the  posses- 
sor, and  it  may,  by  length  of  time  and  negligence 
of  him  who  hath  the  right,  by  degrees  ripen  into 
a  perfect  and  indefeasible  title."  Marr  v.  Gilliam y 
1    Cold.,    507,    608. 

Lyons  is  in  possession  of  said  land,  not  as  a 
trespasser,  but  under  a  deed  from  John  R.  Hicks 
and  wife,  Fannie  K.  Hicks,  the  said  Hicks  having 
held  possession  of  said  land  until  he  put  said  Lyons 
in  possession  under  his  deed.  Lyons  acted  in  good 
faith  in  the  purchase  of  said  land,  and  paid  to  the 
vendor  a  full  price  for  it.  John  R.  Hicks  and 
wife,  Fannie  K.  Hicks,  joined  in  the  deed  to  him. 
Lyons  knew  nothing  about  the  death  of  Fannie 
T.  Hicks,  the  first  wife,  nor  that  John  R.  Hicks 
was  then  living  with  a  second   wife,  whose  first   name 
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wa8  the  same  as  the  first  wife^s.  He  was  a  stranger, 
and  knew  none  of  these  facts.  He  very  naturally 
presumed  that  Hicks  and  wife,  Fannie  K.,  were  the 
rightful  owners  of  said  land,  and  that  they  could 
make  a  good  title  to  the  same,  inasmuch  as  they 
were   in   possession,    claiming   to   own   the   land. 

Judge  Wright,  delivering  the  opinion  of  the 
Court  in  Parks  v.  McKamy,  3  Head,  297,  298, 
said:  *'No  principle  of  law  is  better  settled  than 
that  an  action  will  not  lie  to  enforce  a  contract 
made  in  violation  of  a  statute,  or  of  the  common 
law,  or  which  is  immoral  in  its  character  or  against 
public  policy ;  the  parties  stand  in  equal  guilt,  and 
neither  will  receive  the  aid  of  a  Court  of  justice. 
In  such  a  case,  it  is  said,  the  defendant  is  in  the  bet- 
ter— that  is,  in  the  safer — attitude,  he  being  required 
to  say  or  do  nothing,  while  his  adversary  is  the 
actor   and   has   to   show   the    case. 

"The  defendant,  not  because  of  any  favor  to 
him,  but  because  be  is  such,  can,  upon  well-settled 
principles,  allege  and  show  the  invalidity  of  the  con- 
tract. This  does  not  impair  the  rule  that  the  par- 
ties to  a  conveyance  to  defraud  creditors  are  bound 
by  it,  since  neither  can  invoke  the  aid  of  a  Court 
of  justice   to   undo   it." 

That  was  an  action  where  a  bond  was  executed 
by  the  defendant,  McK[amy,  to  Parks,  and  there 
was  proof  tending  to  show  that  the  bond  was  exe- 
cuted as  a  fraudulent  device,  to  hinder  and  delay 
the    creditors    of    Parks    in    the    collection    of    their 
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debts  out  of  certain  personal  estate,  which  the 
plaintiff  pretended  to  sell  to  the  defendant,  and  in 
consideration  of  which  the  bond  was  given.  The 
Court  held  that  the  plaintiff  could  not  recover  on 
the    bond. 

In  the  case  of  Nichol  v.  Cahe^  3  Head,  91-93, 
Asbury  Nichol  was  in  jail  in  Cocke  County,  on  a 
charge  of  counterfeiting;  and,  being  anxious  to  pro- 
cure bail,  and  for  the  purpose  of  qualifying  a 
friend  named  Aaron  R.  Clark  to  become  his  bonds- 
man, made  Clark  a  deed  to  his  land,  in  which 
he  recited  8400  as  the  consideration  paid,  but  there 
was  not,  in  fact,  any  money  paid,  or  to  be  paid 
for  the  conveyance.  Clark  was  refused  as  bonds- 
man, and  Nichol  was  convicted  and  sent  to  the 
penitentiary,  where  he  soon  died.  Clark  took  pos- 
session of  the  property  and  conveyed  it  to  Cabe,  who 
was  his  stepson;  and  Clark  left  the  country.  Cabe  paid 
nothing  for  the  land  and  knew  of  the  circumstances 
why  the  land  was  conveyed  to  Clark.  The  widow  and 
children  of  Nichol  brought  suit  to  recover  the  land, 
on  the  ground  that  the  deed  from  Nichol  to  Clark 
was  a  mortgage,  etc.,  which  had  been  satisfied. 
The  Chancellor  dismissed  the  bill  because  the  ob- 
ject in  conveying  to  Clark  was  improper  and  against 
public  policy,  and  it  was  appealed  to  this  Court. 
Judge  Caruthers,  in  delivering  the  opinion  of  this 
Court,  said:  *'It  is  insisted  that  the  whole  scheme 
was  to  get  the  criminal  out  upon  bail,  that  he  might 
make   his   escape   from    justice.       If    that   were   so,    it 
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would  be  such  an  unlawful  purpose  as  would  stain 
the  hands  of  all  concerned  and  exclude  them  from 
the  Courts."  But  there  was  no  evidence  that  such 
was  the  intention.  Mr.  Story's  Eq.  Jur.,  257,  says: 
''In  general,  a  contract  which  contemplates  a  fraud 
upon  third  parties,  is  regarded  as  so '  far  illegal  be- 
tween the  immediate  parties  that  neither  will  be 
entitled  to  claim  the  aid  of  a  Court  of  Equity  in 
its  enforcement." 

But  none  of  these  cases  go  so  far  as  the  case  of 
Swan  V.  Castleman.  In  that  case,  after  referring  to 
the  above  authorities,  this  Court  go  further,  and  hold 
that,  though  a  conveyance  obtained  by  fyaud  be  only 
voidable,  and  can  be  impeached  and  set  aside  only 
at  the  suit  of  party  defrauded  or  his  privies,  yet, 
if  the  property  conveyed  is  in  the  possession  of  a 
third  party,  and  the  fraudulent  conveyee  has  come 
into  Court  of  Equity  for  assistance  in  the  assertion 
of  his  claim  and  to  obtain  the  benefit  of  his  fraud, 
he  will  be  repelled,  upon  the  maxim  that  *'he  who 
comes  into  that  Court  asking  its  aid,  must  do  so 
with  clean  hands."  This  is  not  to  give  active  relief 
to  a  party  who  has  no  title,  but  is  simply  a  prin- 
ciple on  which  his  opponent  is  repelled  from  the 
Court,  the  Court  helping  neither  the  one  nor  the 
other — not  the  complainant,  because  it  would  be 
helping  him  reap  the  .benefit  of  his  fraud;  nor  the 
defendant,  because  he  might  have  no  legal  title,  yet, 
being  defendant  and  in  possession,  his  condition  is 
best.      4   Bax.,    257-270. 
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The  heirs  of  Fannie  T.  Hicks,  deceased,  were 
never  in  possession  of  said  land.  She  was  a  fraud- 
ulent conveyee,  from  whom  they  claim  to  inherit 
their  title.  We  think  that  the  heirs  of  a  fraudulent 
conveyee,  who  have  never  been  in  possession,  should 
not  be  allowed  to  recover  land  of  a  defendant  who 
has  purchased  it  for  full  value,  without  fraud  on 
his  part,  from  the  fraudulent  conveyor,  who  was  in 
possession,  exercising  ownership  and  control  over  it 
at   the   time   of   the   purchase   of   him. 

The  title  of  Fannie  T.  Hicks,  deceased,  having 
been  acquired  through  fraud,  her  heirs,  being  out 
of  possession,  cannot  set  up  their  title  and  recover 
possession  from  the  defendant,  who  is  in  possession 
under  his  purchase  from  the  fraudulent  conveyor,  in 
possession  and  control,  for  full  value,  without  fraud 
on  the  part  of  defendant.  Not  being  able  to  show 
a  clean  title  in  themselves,  they  cannot  recover  on 
the  weakness  of  defendant's  title,  their  title  having 
been  acquired  through  a  fraudulent  conveyance,  and 
they  being  out  of  possession;  and  defendant,  Lyons, 
being  in  possession  and  defendant,  as  such  had  the 
right  to  impeach  their  title  for  fraud  and  repel 
them  from  a  Court  of  Equity,  without  showing  a 
legal   title   in   himself. 

The   decree   is   affirmed. 
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Lewis  v.  Turnley. 

{Jacksan.      July   21,   1896.) 

1.  Evidence.    Parol  admissible,  when. 

Parol  evidence  is  admissible  to  prove  that  a  vendor,  at  time  of 
making  deed  for  realty,  entered  into  an  independent  collateral 
contract,  purposely  omitted  from  the  writings,  to  transfer  to 
the  purchaser  the  policies  of  insurance  upon  the  improvements. 
[PosU  PP'  201y  202,) 

Cases  cited  and  approved:  Hines  v.  Willcox,  96  Tenn.,  148,  328; 
Stenberg  v.  Willcox,  96  Tenn.,  163,  328. 

2.  Statute  of  Limitations.    Set-off  not  barred^  when, 

A  set-off  evolved  from  the  consideration  of  the  original  contract, 
upon  which  the  action  is  based,  is  not  barred  by  the  statute  of 
limitations,  where  the  statutory  period  had  not  expired  when 
the  original  bill  was  filed,  although  it  had  expired  before  the 
set-off  was  pleaded.     {Post,  pp.  202-205.) 

Code  construed:  J  4639  (S.);  {  3628  (M.  &  V.);  {  2913  (T.  &  S.). 

Cases  cited  and  approved:  Williams  v.  Lenoir,  8  Bax.,  395;  Rail- 
road V.  Parks,  86  Tenn.,  554;  Caldwell  v,  Powell,  6  Bax.,  82; 
Moore  V.  Tate,  87  Tenn.,  725;  Lowery  u  Flawes,  10  Heis.,  688. 

Cited  and  distinguished:  Stone  i;.  Duncan,  1  Head,  103;  Harris 
V.  Snider,  9  Hum.,  743. 

3.  Set-off.    Recovery  of  excess. 

And  defendant  may,  in  such  case,  recover  excess  of  the  set-off 
over  the  plaintiff  ^s  demand.     {Post,  p.  205. ) 


FROM    DYER. 


Appeal    from    Chancery    Court    of    Dyer    County. 
John  S.    Cooper,    Ch.*^ 
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W.    S.    Draper  and   Moore  &  Wells   for   Lewis. 
W.    E.    Bell  and  Hays   &   Biggs  for  Turnley. 

McAlister,  J.  This  bill  was  filed  in  the  Chan- 
eery  Court  of  Dyer  County  for  the  enforcement  of 
a  vendor's  lien  and  the  collection  of  a  note.  The 
note  was  given  for  a  one-half  undivided  interest  in 
a  lot  in  the  town  of  Fowlks,  Tenn.,  upon  which 
was  located  a  gin  mill,  machinery,  etc.  The  note 
was  executed  by  the  defendant,  C.  E.  Turnley, 
payable  to  the  order  of  William  Harper.  Har- 
per died  in  Julj*^,  1891,  and  this  bill  was  filed  in 
1892  by  his  administrator,  H.  C.  Lewis,  against  C. 
E.    Turnley,    the   maker   of   the   note. 

The  defendant,  Turnley,  filed  an  answer  and  cross 
bill,  in  which  he  admitted  the  purchase  of  the  land  and 
the  note  in  suit.  In  his  cross  bill  he  charged  that 
there  were  valuable  buildings  and  machinery  on  the 
land,  which  greatly  enhanced  its  value,  and  that  these 
improvements  constituted  the  principal  inducement  to 
the  trade.  It  is  further  charged  that,  at  the  time 
of  said  trade,  the  vendor,  Wm.  Harper,  had  said 
improvements  insured  to  the  amount  of  $1,600,  which 
insurance  did  not  expire  for  several  months,  and  that 
it  was  a  condition  of  the  trade  for  the  land  that 
the  policies  of  insurance  should  be  transferred  to 
defendant  and  to  his  partner.  King,  who  had  pur- 
chased the  other  one-half  interest  in  the  property; 
that  Harper,  although  often  requested  to  make  the 
transfer,    failed    to    do   so,    and    that,    while    the    im- 
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provements  were  so  insured  in  the  name  of  Harper, 
a  fire  occurred  which  totally  destroyed  said  build- 
ing and  machinery.  Defendant  also  charged  that  said 
Harper  agreed,  and  that  it  was  part  of  the  consid- 
eration of  the  contract,  that  if  the  property  should 
bum  before  he  complied  with  his  agreement,  he 
would  be  bound  for  the  insurance;  that  defendant 
was  thereby  damaged  to  the  extent  of  one-half  of 
said  insurance,  to  wit,  the  sum  of  $800,  which 
amount  he  seeks  to  set  off  against  complainant's 
claim,  and  recover  the  excess  as  a  counterclaim. 
The  answer  and  cross  bill  were  filed  in  November, 
1893.  The  contract  for  the  sale  of  the  land  and 
improvements  was  made  on  the  eleventh  of  August, 
1886.  The  original  bill  was  filed  in  1892.  Com- 
plainant demurred  to  the  cross  bill,  assigning,  among 
other  grounds,  that  said  cause  of  action  set  up  in 
the  cross  bill,  was  barred  by  the  statutes  of  three 
and   six   years. 

This  demurrer  was  overruled  by  Chancellor  Liv- 
ingstone, but  the  order  overruling  the  demurrer  re- 
cited ''that  defendant  in  cross  bill  is  permitted  to 
rely  in  his  answer  on  the  statutes  of  limitation," 
which  defense  was  accordingly  incorporated  in  the 
answer  filed  to  the  cross  bill.  The  cause  was  finally 
heard  by  the  Hon.  John  S.  Cooper,  Chancellor,  who 
pronounced  a  decree  in  favor  of  complainant  for  the 
sum  of  $499. 80,  balance  due  on  said  notes,  with 
interest,  and  ordered  a  sale  of  the  property  for  the 
satisfaction    of    said    amount,    which    was    declared    a 
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lien  on  the  property.  The  Chancellor  denied  defend- 
ant any  relief  on  his  cross  bill  and  dismissed  the 
same,  taxing  complainant  with  two-thirds  of  the  costs 
of  suit  and  defendant  with  the  remaining  one-third. 
Complainant  appealed  from  so  much  of  said  decree 
as  taxed  him  with  any  part  of  the  costs.  Defend- 
ant, Turnley,  also  appealed  from  the  decree  of  the 
Chancellor  dismissing  his  cross  bill  and  pronouncing 
judgment  against  him  for  the  amount  of  said  notes 
and   declaring   the   same   a   lien   upon   the   property. 

We  are  thoroughly  satisfied,  from  a  careful  read- 
ing of  this  record,  that  it  was  a  stipulation  of  the 
original  contract  that  the  policies  of  insurance  on 
the  improvements  should  be  transferred  to  the  de- 
fendant and  to  his  co-purchaser.  King.  It  is  shown 
that  the  lot  was  intrinsically  of  little  value  and  that 
the  improvements  constituted  the  material  inducement 
to  the  trade  and  were  the  real  consideration  for  the 
purchase  notes.  The  defendant,  Turnley,  agreed  to 
pay,  for  an  undivided  one-half  interest  in  this  prop- 
erty the  sum  of  $1,000,  and  William  Harper,  the 
vendor,  promised  that  he  would  attend  to  the  trans- 
fer of  the  policies  immediately.  He  did  not  send 
the  policies,  as  he  had  contracted  to  do,  and  sev- 
eral letters  were  written  him  by  King,  calling  his 
attention  to  this  matter.  After  the  lapse  of  about 
two  months  he  did  send  the  policies  by  mail,  but, 
upon  examination,  it  was  found  there  had  been  no 
transfer  by  the  company  to  the  purchasers.  The 
policies   were   received   on   Thursday,  and   on  Saturday 
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night  following  the  buildings  and  improvements  were 
consumed  by  tire.  The  policies,  while  issued  by 
good  and  solvent  companies,  were  not  collectible  by 
Harper,  the  vendor,  for  the  reason  he  had  sold  and 
conveyed  the  property  to  the  defendants;  nor  were 
they  collectible  by  the  defendant,  since  there  had 
been  no  assignment  or  transfer  of  the  insurance,  so 
that  when  the  fire  occurred  the  defendant  suffered  a 
total  loss  of  his  improvements.  The  record  shows, 
further,  that  when  the  policies  were  received,  on 
Thursday,  and  the  defendants  discovered  there  had 
been  no  transfer  or  assignment  of  the  insurance, 
they  Immediately  sent  to  Dyersburg  for  an  insur- 
ance agent  to  come  over  to  Fowlks  Station,  where 
the  property  was  situated,  and  insure  it.  The  in- 
surance agent  promised  to  come  on  Monday,  stating 
that  he  could  not  come  before  that  time.  As  al- 
ready stated,  the  property  was  burned  Saturday 
night,  before  the  defendants  could  procure  any  in- 
surance. We  are  satisfied  this  loss  was  brought 
about  by  Harper's  breach  of  contract  to  transfer 
the   policies   of  insurance. 

It  is  insisted,  however,  that  the  deed  from  Har- 
per to  the  defendant,  conveying  this  property,  con- 
tained no  stipulation  for  the  transfer  of  the  policies, 
and  that  the  proof  on  this  subject  was  incompetent 
and  illegal,  as  tending  to  alter,  vary,  and  contradict 
the  terms  of  a  written  instrument.  The  proof  shows, 
that  when  the  deed  and  notes  were  drawn,  the  de 
fendant    insisted     that    they    should     both    recite    the 
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stipulation  in  respect  of  the  transfer  of  the  policies, 
but  that  Harper  stated  that  was  unnecessary,  that 
the  notes  would  have  to  be  written  over  again,  that 
he  was  good,  and  would  stand  for  the  policies  be- 
ing transferred.  This  contract  having  been  distinctly 
proved,  and  the  reasons  shown  why  it  was  not  em- 
bodied in  the  written  instrument  of  conveyance,  it 
presents  a  case  where  only  a  part  of  an  entire  con- 
tract has  been  reduced  to  writing,  and  comes  within 
the  rule  announced  in  many  cases,  but  more  recently 
in  Ilines  v.  Wi/lcox,  96  Tenn.,  148-328,  and  Ste7i- 
bef^g   v.     Willcox,    96  Tenn.,    163. 

The  only  remaining  question  is,  whether  this  claim 
is  barred  by  the  statute  of  limitation  of  six  years. 
As  already  stated,  the  defendant  sets  up  this  defense 
in  his  answer  and  cross  bill  by  way  of  set-off  and 
recoupment.  It  is  provided  by  the  Code,  §  3628 
(M.  &  v.),  viz.:  *'The  defendant  may  plead  by 
way  of  set-off  or  cross  action:  (1)  Mutual  demands 
held  by  the  defendant  against  the  plaintiff  at  the 
time  of  action  brought,  and  matured  when  offered 
in  set-off;  (2)  any  matter  arising  out  of  plaintiff^s 
demand,  and  for  which  the  defendant  would  be  en- 
titled to  recover  in  a  cross  action;  (3)  any  matter 
growing  out  of  the  original  consideration  of  any 
written  instrument,  for  which  the  defendant  would  be 
entitled  to  recover  in  a  cross  action;  (4)  any  equities 
between  the  defendant  and  the  original  party,  under 
whom  the  plaintiff  claims,  which  by  law  have  at- 
tached   to    the   demand    in   the   plaintiff's   hands,    and 


APRIL  TERM,   1896.  203 

Lewis  1?.  Turnley. 

for  which  the  defendant  would  be  entitled  to  a  re- 
covery a^inst  such  original  party.  Moore  v.  Tate^ 
87    Tenn.,    725. 

It  is  plain  that  the  claim  of  defendant  for  a  re- 
covery of  damages  for  a  breach  of  this  agreement 
is  a  proper  matter  of  set-oflf  under  the  express  .pro- 
vision of  this  section.  Lowery  v.  Hawes^  10  Heis., 
688.  Is,  then,  such  cross  claim  barred  by  the 
statute  of  six  years?  It  is  admitted  by  defendant 
that  more  than  six  years  had  elapsed  from  the  -date 
of  the  contract  to  the  filing  of  the  cross  bill  in 
which  this  counterclaim  was  first  presented,  but  the 
insistence  of  defendant  is  that  since  this  defense  is 
evolved  from  the  consideration  of  the  original  con- 
tract, that  the  filing  of  the  original  bill  saves  the 
bar  of  the  statute  in  favor  of  the  defendant,  and 
such   contention   we   hold   to   be   the   law. 

Says  Mr.  Wood,  in  his  work  on  Limitations  of 
Actions,  Vol.  II.,  Sec.  281,  viz.:  ^^The  rule  may  be 
said  to  be  that  if  a  defendant  pleads  a  set-off,  the 
plaintiff  may  reply  the  statute  ;  but  a  set-off  is  avail- 
able as  a  simultaneous  cross  action  would  be,  and, 
if  it  is  to  be  barred  at  all,  must  be  barred  at  the 
time  of  the  commencement  of  the  action.  In  other 
words,  the  bringing  of  an  action  by  one  party  saves 
from  the  operation  of  the  statute  all  such  claims  of 
the  defendant  against  the  plaintiff  as  are  properly 
the  subject  of  set-off,  and  which  are,  in  fact,  pleaded 
as  a  set-off  in  that  action.  Where  there  are  cross 
demands  between  the  parties,  which  accrued  at  nearly 
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the  same  time,  both  of  which  would  be  barred  by 
the  statute,  and  the  plaintiff  has  saved  the  statute 
by  suing  out  process,  but  the  defendant  has  not,  it 
has  been  held  that  nevertheless  the  defendant  may 
set  off  such  demands.  Ord  v.  Rit^pine^  2  Esp.,  569. 
In  that  case  Lord  Kenyon  remarked  Hhat  as  the 
transactions  between  the  plaintiff  and  defendant  were 
all  of  the  same  date,  and  as  the  bills  seemed  to 
have  been  given  in  the  course  of  these  transactions 
and  for  their  mutual  accommodation,  it  would  be  the 
highest  injustice  to  allow  one  to  have  an  operation 
by  law  and  not  the  other,  and  that  he  would,  there- 
fore, hold  the  latter  to  be  good  as  well  as  the 
former,    and   suffer   them    to   be   set   off.'" 

The  author,  in  commenting  on  this  case,  says: 
^'It  will  be  observed,  however,  that  in  this  case 
the  demands  were  similar,  and  had  relation  to  the 
principal  claim,  and  in  order  to  give  effect  to  the 
last  named  rule,  this  condition  must  always  exist." 
Qting  Matin  v.  Palraer^  3  Abb.  App.  Dec.  (N. 
Y.),    162. 

In  consonance  with  this  text,  it  was  held  by  this 
Court  in  Williams  v.  Lenoir ,  8  Bax.,  395,  that, 
upon  a  proper  plea  of  set-off,  the  statute  of  limita- 
tions will  not  operate  as  a  bar  against  defendant's 
claims,  nor  run  at  all  after  the  commencement  of 
plaintiff's  suit,  in  cases  of  mutual  accounts  arising 
between  the  parties  about  the  same  time.  And 
where  a    plea    of    the    statute    of    limitations    of    six 
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years  is  made  to  'the  set-off,  it  must  be  stricken 
out  for   immateriality. 

It  was  further  held,  in  that  ease,  that  the  cases 
of  Stone  V.  Z^uncauy  1  Head,  103;  9  Hum.,  743, 
holding  the  general  doctrine  that  a  debt  barred  by 
the  statute  of  limitations  cannot  be  allowed  as  a 
set-off,  do  not  conflict  with  this  ruling.  In  accord 
with  Williams  v.  Lenoir^  is  Railroad  v.  Paries^  86 
Tenn.,  554;  Dun  v.  Bell,  85  Tenn.,  582;  Caldwell 
V.    Powell,    6    Bax.,    82. 

We,  therefore,  hold  that  the  set-off  pleaded  in 
this  case,  being  evolved  from  the  original  considera- 
tion, is  not  barred,  for  the  reason  that  the  principal 
claim  sought  to  be  enforced  is  not  barred,  and  that 
Turnley  is  entitled  to  recover  $800,  without  interest, 
for  breach  of  insurance  stipulation.  After  crediting 
complainant^s  claim  for  balance  of  purchase  money 
and  interest,  Turnley  will  be  entitled  to  a  decree 
for  the   excess,    with   costs. 
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Ryan   v.    State. 

{Jachson,       July   22,    1896.) 

1.  Criminal  Practice.     Weight  of  Judge's  fiiidinga  on  motion  for 

neio  trUil. 

The  well-settled  rule  that  the  Judge's  findings  upon  controverted 
questions  of  fact,  arising  upon  a  motion  for  new  trial,  shall 
have  the  weight  of  the  verdict  of  a  jury,  has  no  application 
where  the  findings  are  not  general,  but  specific,  and  disclose 
upon  their  face  good  cause  for  granting  a  new  trial.  {Post, 
pp.  208-212. ) 

2.  New  Trial.     Qranted  for  misconduct  of  juror. 

A  new  trial  will  be  granted  where  it  is  shown  that  one  of  the 
jurors,  during  the  progress  of  the  trial  of  a  murder  case,  stated 
in  the  presence  of  his  fellow  jurors  that  he  had  been  member 
of  a  grand  jury  that  had  indicted  defendant  for  felonious  as- 
sault, and  that  the  proof  before  the  grand  jury  showed  that 
defendant  struck  the  person  assaulted  from  behind  with  a 
heavy  wrench,  while  he  was  stooping,  and  that  defendant  was 
a  bad  or  dangerous  man,  although  the  other  jurors  swear  they 
were  not  influenced  by  these  statements.     {Post^  pp.  208-213.) 

Cases  cited  and  approved:  Sam  v.  State,  1  Swan,  63;  Morton  v. 
State,  1  Lea,  499;  Whitmore  v.  Ball,  9  Lea,  35;  Donston  v.  State, 
6  Hum.,  275;  Boobie  v.  State,  4  Yer.,  Ill;  Wade  v.  Ordway,  1 
Bax.,  229;  Nile  v.  State,  11  Lea,  694;  Cranford  v.  State,  2  Yer., 
60. 

3.  Witness.     Cross-exam inatUjn  of,  cis  to  o'lmlnal  charges. 

Upon  cross-examination  of  a  defendant  in  a  criminal  case,  or  of 
any  other  witness,  he  may  be  asked,  for  purposes  of  impeach- 
ment, if  he  has  not  been  indicted  for  certain  criminal  offenses, 
and  upon  objection  of  his  counsel  that  the  best  evidence  should 
be  offered,  it  is  not  error  to  admit  the  records  of  the  indict- 
ments.    {Post,  pp^  21:^-216.) 

Cases  cited  and  approved:  Bras  well  v.  State,  3  Leg.  Rep.,  283; 
Hill  V.  State,  91  Tenn.,  521. 
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4.  Same.     Same,     Denial  of  charges  permiUed. 

A  witness  admitting,  on  cross-examination,  that  he  has  been  in- 
dicted, has  the  right  to  state  in  general  terms  whether  he  is 
guilty  or  innocent  of  the  charges,  and  whether  he  has  been 
tried  and  acqaitted,  but  he  cannot  go  into  details.  (PosU  pp. 
214,  215,) 

5.  Same.     Same.     Withdrawal  of  charges,  when. 

Where  it  develops  that  a  witness,  admitting  criminal  charges  by 
indictment  on  his  cross-examination,  was  acquitted,  or  that 
the  charges  against  him  were  abandoned,  the  Coiirt  should  ex- 
clude the  evidence  entirely,  and  direct  the  jury  to  disregard 
it.    {Post,  pp.  215,  216.) 

Case  cited  and  approved:  Hill  v.  State,  91  Tenn.,  521. 


FROM    SHELBY. 


Appeal    from    Criminal    Court    of    Shelby   County. 
L.  P.   Cooper,    J. 

Eldridge   E.    Wright   for   Ryan. 

Attorney-general    Pickle   for    State. 

McAlister,  J.  The  prisoner  was  convicted  in 
the  Criminal  Court  of  Shelby  County  of  murder  in 
the  second  degree,  and  sentenced  to  the  penitentiary 
for  a  terra  of  ten  years.  Since  the  judgment  of 
the  lower  Court  must  be  reversed  for  errors  com- 
mitted in  the  conduct  of  the  trial,  we  pretermit  any 
discussion   of   the   facts. 

The  first  assignment   of    errors   we   will    notice    is 
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based  upon  the  misconduct  of  the  jurors.  It  was 
shown,  upon  the  motion  for  a  new  trial,  that  one 
Reasonover,  one  of  the  jurors  who  tried  the  case, 
had  stated  at  some  time  during  the  progress  of  the 
trial,  in  the  presence  of  several  other  jurors,  that 
he,  Reasonover,  was  a  member  of  the  grand  jury 
when  the  defendant,  Ryan,  had  been  indicted  for  an 
attempt  to  commit  murder  upon  one  Kehoe,  and  that 
the  facts  of  that  case  were,  that  Ed.  Ryan,  the  de- 
fendant, went  up  behind  Kehoe,  who  was  stooping 
over  a  waterpipe,  and  hit  him  with  a  heavy  wrench, 
and  that  case  was  still  pending  in  the  Criminal 
Court.  It  was  also  shown  that,  at  another  time, 
Reasonover  had*  stated  to  some  of  the  jury  that  Ekl. 
Ryan  was  a  bad  man,  or  a  dangerous  man  to  the 
community,  or  words  to  that  effect,  the  exact  Jan- 
guage   not    being   remembered. 

The  Court,  it  appears,  had  permitted  the  Attor- 
ney-general to  ask  the  defendant,  on  cross-examina- 
tion, if  he  had  not  been  indicted  for  an  assault  on 
one  Kehoe.  Counsel  for  defendant  objected  to  this 
question.  The  objection  was  overruled  by  the  Court. 
Thereupon  counsel  for  defendant  demanded  the  best 
evidence  of  this  charge,  whereupon  the  Attorney- 
general  introduced  the  original  indictment,  which 
charged  that  Ryan  had  premeditated ly,  willfully,  ma- 
liciously, and  feloniously  made  an  assault  upon  the 
body  of  Kehoe,  with  intent  to  commit  murder  in  the 
first  degree.  The  Circuit  Judge,  in  his  disposition 
of    the    question    of    the    misconduct     of    the    juror. 
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stated  there  was  no  material  difference  between  the 
language  used  in  the  indictment,  which  was  properly 
in  evidence,  and  the  language  used  by  the  juror, 
which  is  made  the  subject  of  criticism  and  the  basis 
of  a   new    trial. 

The  Circuit  Judge  also  found  that  the  remarks 
of  Reasonover  in  respect  of  the  assault  of  Ryan 
upon  Kehoe,  was  not  made  after  the  jury  retired 
to  consider  their  verdict,  but  was  casually  made 
some  time  during  the  progress  of  the  trial,  and  was 
not  heard  by  all  the  jury,  and  was  not  made  when 
they  were  discussing  the  question  'Of  the  guilt  or 
innocence  of  the  defendant,  but  was  made  by  Rea 
sonover  when  he  was  reciting  to  his  fellow  jurors 
his  reasons  for  not  wishing  to  serve  upon  the  jury. 
The  •  Circuit  Judge  also  states,  in  his  opinion,  that 
all  the  other  jurors  who  tried  the  case  were  exam- 
ined before  the  Court,  and,  without  exception,  tes- 
tified that  the  statement  casually  made  by  Reason- 
over  as  to  the  assault  made  by  the  defendant  upon 
Kehoe,  did  not  in  the  least  affect  their  opinions 
as  to   the   innocence   or   guilt   of   the   defendant. 

The  Court  also  found  that  the  evidence  that  Rea- 
sonover stated  to  some  of  the  jury  that  Ryan  was 
a  dangerous  man  to  the  community,  or  words  to 
that  effect,  is  very  indefinite  and  unsatisfactory. 
Says  the  Court:  *'The  aflSdavit  [of  Monteith,  one 
of  the  jurors]  does  not  fix  the  time  when  this  lan- 
guage was    used    by .  Reasonover,    and    Monteith    fails 

to  state,    when   a   witness  on   the   stand,   that   Reason- 
is  P— 14 
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over  used  this  language,  but,  on  the  contrary,  says, 
that  while  the  question  as  to  the  admissibility  of 
the  evidence  of  other  indictments  against  Ryan  was 
being  argued  before  the  Court,  he  drew  the  conclu- 
sion, from  what  Reasonover  said,  that  Ryan  was  a 
bad  man.  Some  of  the  other  jurors,  in  an  indefinite 
way,  did  say  that  they  heard  some  such  language  as 
that  used,  without  fixing  the  time,  but  none  of 
them  say  that  it  was  used  while  they  were  consid- 
ering the  evidence  in  the  case  as  to  the  guilt  or 
innocence  of  the  defendant.  Reasonover  himself 
denies   using   such   language,"    etc. 

The  Court  continues:  '^The  evidence  of  Reason- 
over  upon  this  point  is  not  contradicted  by  any 
other  evidence  in  the  case,  nor  is  there  any  evidence 
in  the  case  showing  that  any  such  language  was 
used,  if  used  at  all,  except  at  the  time  fixed  by 
Mr.  Reasonover,  to  wit,  when  the  question  as  to  the 
admissibility  of  these  indictments  against  Ryan  for 
other  crimes  was  being  argued  before  the  Court. 
There  is  no  evidence  that  any  such  language  was 
used  in  the  jury  room  after  the  case  had  been 
closed  and  was  given  to  the  jury  under  the  charge 
pf  the  Court  to  consider  of  their  verdict,  upon  the 
guilt   or   innocence   of   the   defendant,"    etc. 

**Upon  all  the  evidence  the  Court  is  of  opinion 
that  while  there  was  some  irregularity  and  perhaps 
improper  talk  on  the  part  of  Reasonover  before  the 
case  was  finally  submitted  to  the  jury  for  their  con- 
sideration  as   to   the    guilt    or    innocence    of    the   de- 
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fendant,  yet  the  court  is  of  the  opinion  that  noth- 
ing occurred  that  was  calculated  improperly  to  in- 
fluence the  verdict  of  the  jury  or  that  was  calculated 
to  prejudice  the  jury  against  the  defendant  in  ren- 
dering their  verdict  upon  the  law  and  evidence  in 
the  case." 

While  the  rule  is  well  settled  that  the  finding  of 
a  Circuit  Judge  upon  controverted  questions  of  fact 
arising  upon  a  motion  for  a  new  trial  is  equivalent 
to  the  verdict  of  a  jury,  and  will  not  be  disturbed 
if  supported  by  any  material  evidence,  the  rule  is 
inapplicable  when  the  written  findings  of  the  Circuit 
Judge  upon  the  motion  are  set  out  in  the  record, 
and  show  affirmatively  that  a  new  trial  should  have 
been   granted. 

T.  J.  Reasonover,  the  juror  charged  with  the  mis- 
conduct, admitted,  in  his  examination  on  motion  for  a 
new  trial,  that  he  stated  in  the  presence  of  several 
jurors,  during  the  progress  of  the  trial,  that  he  was  a 
member  of  the  grand  jury  that  indicted  defendant, 
Ryan,  for  the  assault  upon  Kehoe,  and  the  proof  be- 
fore the  grand  jury  was  that  Kehoe  was  stooping,  with 
his  head  down,  and  Ryan  struck  him  with  a  monkey 
wrench.  Several  jurors  testified  that  Reasonover  used 
this   language  in   their   presence. 

We  think  such  statements  must  have  been  highly 
prejudicial  to  the  defendant,  and  nothing  is  better 
settled  than  that  they  invalidate  the  verdict  of  a 
jury.  Proof  of  such  a  collateral  issue  would  have 
been    wholly    inadmissible    if    the    witness    had    been 
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offered  before  the  (Jourt  under  the  sanction  of  an 
oath  and  with  an  opportunity  given  the  defendant 
for  cross-examination.  The  Circuit  Judge  was  of 
opinion  that,  because  these  statements  were  made 
before  the  defendant  had  introduced  any  evidence, 
and  not  after  the  jury  had  been  charged  and  had 
retired  to  consider  their  verdict,  they  were  innocu- 
ous. It  is  wholly  immaterial  at  what  stage  of  the 
trial  the  statements  were  made.  It  was  testimony 
Reasonover  had  no  right  to  give  and  the  other 
jurors  no  right  to  hear,  and  vitiated  the  verdict, 
no  matter  when  given.  As  stated  by  Judge  Mc- 
Kinney  in  Sam  v.  State,  1  Swan,  63,  the  verdict 
of  a  jury  must  be  founded  upon  the  evidence  de- 
livered to  them  in  Court  in  the  presence  of  the 
Judge  and  of  the  parties.  And,  as  a  consequence 
necessarily  flowing  from  this  doctrine,  the  rule  was 
established  at  an  early  day  that,  if  a  juror  possessed 
any  knowledge  in  respect  to  the  matter  in  issue  as 
to  which  he  might  testify,  he  must  be  sworn  as  a 
witness  and  give  his  testimony  openly  in  Court  as 
other  witnesses.  Such  has  been  the  long-established 
and  inflexible  rule,  to  which  no  exception  can  be  ad- 
mitted, either  in  a  civil  or  criminal  case.  In  crim- 
inal cases,  more  emphatically,  there  can  be  no  ex- 
ception under  our  laws,  because  among  other  rights 
absolutely  secured  by  the  Constitution  to  the  accused 
in  all  criminal  prosecutions,  is  the  right  to  meet  the 
witnesses   face   to   face. 

Again,    the    Circuit    Judge,    in    his     finding,     lays 
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stress  upon  the  fact  that  all  the  ^<  other  jurors  were 
examined,  and,  without  exception,  testified  that  the 
statements  made  casually  by  Reasonover  as  to  the 
assault  made  upon  Kehoe  by  the  defendant,  Ryan, 
did  not  in  the  least  affect  their  opinions  as  to  the 
guilt   or   innocence  of   defendant/' 

On  this  subject,  Judge  McKinney,  in  the  case  last 
cited,  said,  viz.:  <<The  statement  of  the  juror  that 
the  facts  disclosed  in  the  jury  room  produced  no 
effect  upon  his  mind  and  he  thought  none  upon  the 
minds  of  the  other  jurors,  is  to  be  taken  with  great 
allowance.  .  .  .  But  to  vitiate  the  verdict  in 
this  case,  the  proof  is  not  upon  the  prisoner  to 
show  affirmatively  that  he  was  prejudiced  by  the 
improper  evidence  received  by  the  jury.  It  is  enough 
that  he  may  have  been  prejudiced,  and  the  law  will 
so  presume."  Morton  v.  State,  1  Lea,  499  ;  Whlt- 
mare  v.  Ball,  9  Lea,  35 ;  Donston  v.  State^  6 
Ham.,  276  ;  Boobie  v.  State,  4  Yer.,  Ill  ;  Wade  v. 
Ordvxiy,  1  Bax.,  229;  Mle  v.  State,  11  Lea,  694; 
2  Yer.,    60. 

The  second  assignment  is  based  upon  the  action 
of  the  trial  Judge  in  admitting  in  evidence  indict- 
ments against  the  defendant  for  other  and  distinct 
crimes.  The  Court  admitted  this  evidence  as  affect- 
ing the  credibility  of  the  defendant  in  his  capacity 
as  a  witness,  and  instructed  the  jury  it  could  not 
be  considered  on  the  subject  of  his  guilt  or  inno- 
cence of  the  charge  for  which  he  was  on  trial.  It 
is    insisted,    however,    by   counsel    for    defendant    that 
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this  evidence  was  not  admissible  for  any  purpose. 
The  Attorney-general,  on  cross-examination,  asked 
the  defendant*  how  often  he  had  been  indicted  in 
that  Court.  Defendant's  counsel  objected,  on  the 
ground  that  the  question  did  not  tend,  legitimately, 
to  impair  the  credibility  of  the  witness,  and  that  a 
defendant  in  a  criminal  case  cannot  be  compelled  to 
answer,  on  cross-examination,  whether  he  has  been 
indicted  for  an  offense  other  than  that  for  which  he 
is  on  trial.  The  Court  overruled  the  objection,  but 
stated  to  the  jury  that  the  testimony  offered  was  only 
admissible   in   affecting   the   credibility  of   the   witness. 

Defendants'  counsel  then  interposed  the  further 
objection  to  the  testimony,  that  it  was  not  the  best 
evidence,  but  that  said  indictments  should  be  proved 
by  the  records.  And,  thereupon,  the  records  were 
read,  showing  several  indictments  against  the  defend- 
ant,   including   both   felonies   and   misdemeanors. 

In  the  case  of  Braswell  v.  T/ie  State^  3  Leg.  Kep., 
283,  it  was  ruled  by  this  Court,  that  when  the  an- 
swer to  a  question  does  not  render  the  witness  lia- 
ble to  penalties  or  a  criminal  prosecution,  and  does 
not  directly  and  certainly  show  his  infamy,  but  only 
tends  to  disgrace  him,  or  to  expose  his  unreliability 
as  a  witness,  he  may  be  compelled  to  answer,  and 
that,  under  this  rule,  it  was  competent  to  ask  the 
witness  if  he  had  not  been  indicted  for  counterfeit- 
ing. This  rule  was  reaflSrmed  by  this  Court  in 
mil   V.   State,    7   Pick.,    521. 

There    was    no    error    in    asking    the    witness,    on 
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cross-examination,  if  he  had  not  been  indicted  for 
'^ other  felonies  and  misdemeanors;  and  upon  objec- 
tion from  defendant's  counsel  that  the  best  evidence 
should  be  offered,  it  was  competent  to  offer  the 
record  of  the  indictments.  The  Court  then  per- 
mitted defendant  to  say  whether  he  was  innocent  or 
guilty  of  those  charges  and  whether  he  had  been 
tried  or  acquitted,  but  refused  to  allow  him  to  go  into 
an  explanation  or  rehearsal  of  the  details  of  each  par- 
ticular offense.  In  this  we  think  there  was  no  error. 
Such  a  practice  would  involve  interminable  investiga- 
tions of  collateral  issues,  confuse  the  minds  of  the 
jury,  and  result  in  extravagant  consumption  of  the 
public  time  and  revenues.  We  think,  however,  the 
Court  was  in  error  in  permitting  the  jury  to  con- 
sider for  any  purpose  records  of  indictments  in  cases 
in  which  the  defendant  had  been  acquitted  or  a  nolle 
prosequi  had  been  entered  by  the  Attorney -general. 
When  it  was  developed  by  the  records  that  the  de- 
fendant had  been  acquitted  of  some  of  the  charges 
and  that  other  indictments  against  him  had  been 
dismissed,  the  Court  should  have  withdrawn  the  evi- 
dence and  instructed  the  jury  to  disregard  it.  It 
was  ruled  in  Hill  v.  State^  7  Pickle,  <*that  the 
defendant's  denial  of  the  truthfulness  of  the  inde- 
pendent charge  against  him  should  have  ended  the 
matter  to  all  intents  and  purposes.  The  jury  should 
not  have  been  allowed  to  consider  the  collateral 
charge  in  any  way,  as  affecting  his  credibility  or 
otherwise."      So,     we     think     in     this     case,     for     a 
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stronger  reason,  when  it  was  shown  that  the  de- 
fendant had  been  acquitted  or  discharged  from  cus- 
tody on  a  particular  charge,  the  jury  should  have 
been  instructed  that  such  indictments  were  not  to  be 
considered  by  the  jury  for  any  purpose.  For  the 
errors  indicated  the  judgment  is  reversed  and  the 
cause   remanded    for   a   new   trial. 
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Pratt  v.'  Gillespie. 
(Knoxville.     September    19,    1896.) 

1.  SuPBBME  Court.    Bill  of  exceptUms. 

This  Oonrt  cannot,  on  the  hearing*  of  a  law  case,  look  to  the  evi- 
dence, though  copied  into  the  transcript,  unless  it  has  been 
made  part  of  the  record  by  bill  of  exceptions.  (Post,  pp,  218, 
2i9.) 

Cases  cited  and  approved:  Bank  v.  Lowe,  Meigs,  325;  McKeel  v. 
Bass,  5  Cold.,  151;  Railroad  u  Foster,  88  Tenn.,  671;  Marble 
Co.  17.  Black,  89  Tenn.,  119;  State  v.  Hawkins,  91  Tenn.,  140. 

Cited  and  distinguished:  Stadler  v.  Hertz,  13  Lea,  318. 

2.  Same.    Presumption  in  absence  of  bill  of  exceptions. 

In  the  absence  of  a  bill  of  exceptions  showing  the  evidence  sub- 
mitted in  the  Court  below,  this  Court  presumes  conclusively 


218  KNOXVILLE: 


Pratt  V.  Gillespie. 


that  it  was  suiBcieat  to  justify  the  judg'ment  rendered.     {PosU 
p.  219.) 

Cases  cited  and  approved:  Kincaid  i\  Bradshaw,  6  Bax.,  103; 
Phillips  0.  Phillips,  5  Lea,  451;  Scru^g-s  v.  Ueiskell,  95  Tenn., 
455. 


FROM     HAMILTON. 


Appeal  from  the  Circuit  Court  of  Hamilton 
Couilty.      John   A.    Moon,   J. 

E.    M.    DoDSON   for   Pratt. 

Thomas,    Elder   &  Thomas   for   Gillespie. 

Caldwell,  J.  William  Gillespie  sued  E.  W. 
Jenkins  and  M.  A.  Pratt  before  a  Justice  of  the 
Peace,  the  warrant  reciting  that  the  action  was  based 
upon  a  promissory  note.  The  Justice  of  the  Peace 
rendered  judgment  against  both  of  the  defendants, 
and  Pratt  appealed  to  the  Circuit  Court.  The  pre- 
siding Judge  of  the  latter  tribunal  tried  the  case 
without  a  jury,  and  pronounced  a  judgment  against 
Pratt  for  $275.65  and  costs.  Pratt  has  appealed 
in  error  to  this  Court.  He  insists  upon  a  reversal 
of  the  judgment  below  because,  as  he  contends, 
*^the  note  sued  on  is  not  signed  nor  indorsed  by 
him,  nor  is  there  anything  in  the  record  to  connect 
him   with   it   in   any   way." 

If  it   be    true    that    Pratt    neither    signed    nor   in- 
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dorsed  the  note,  and  that  he  was  not  otherwise 
connected  with  it,  he  ought  not  to  be  required  to 
pay  it.  But  what  the  real  facts  in  that  behalf  are, 
this  Court  is  unable  to  learn,  there  being  no  bill 
of  exceptions  in  the  case.  It  is  true  that  what 
seems  to  be  a  note,  made  by  E.  W.  Jenkins  and 
Mattie  Jenkins  to  William  Gillespie,  and  with  which 
Pratt  does  not  appear  to  have  any  connection,  is 
copied  into  the  transcript  before  us,  yet  we  cannot 
consider  it,  because  it  is  not  made  a  part  of  the 
record  by  bill  of  exceptions.  Union  Bank  v.  Lmce^ 
Meigs,  225;  McKeel  v.  Bass,  6  Cold.,  151.  To 
the  same  effect  are  the  later  cases  of  Raihoay  Cob. 
V.  Foster^  88  Tenn.,  671;  Marble  Co,  v.  Block,  89 
Tenn.,  119;  State  v.  HawkinSy  91  Tenn.,  140,  and 
other   cases   therein   cited. 

The  case  of  Stadlet'  v.  Hertz,  13  Lea,  318,  is 
not  in  conflict.  The  Court  held  in  that  case  that 
a  note  made  the  basis  of  a  bill  in  equity  and 
*' filed  as  evidence,"  became  a  part  of  the  record 
without  a  bill  of  exceptions,  but  that  holding  was 
expressly  placed  upon  a  rule  of  chancery  practice 
which   has   no   application   in   a   Court  of   Law. 

In  the  absence  of  a  bill  of  exceptions,  showing 
the  evidence  submitted  in  the  Court  below,  this  Court 
presumes,  conclusively,  that  it  was  sufficient  to  jus- 
tify the  judgment  of  the  trial  Judge.  Kincald  v. 
Bradshaw,  6  Bax.,  102;  Phillips  v.  Phillips,  5 
Lea,    451;    Scruggs   v.    Heiskell,    95   Tenn.,    455. 

Affirmed. 
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RiDEN  V.    Grimm  Bros. 

[KnoxviUe,     September    19,    1896.) 

1.  Intoxicating  Liquobs.     Wife  may  recover  for  injury  revulting 

from  forbidden  sale  to  husband. 

A  sale  of  intoxicating  liquors  to  an  habitual  drunkard,  after 
notice  from  the  latter's  wife  forbidding  it,  in  violation  of  Acts 
1889,  Ch.  68,  making  such  sale  a  misdemeanor,  is  per  se  such 
iiegligence  as  renders  the  seller  liable  to  the  wife  for  the  death 
of  the  husband,  or  other  injury  resulting  to  her  from  such 
sale.     {PosU  pp.  222-224.) 

Act  construed:  Acts  1889,  Ch.  68. 

Case  cited  and  approved:  Queen  v.  Dayton,  etc.,  Co.,  05  Tenn.,  458. 

2.  Same.     Same.     Pleading  notice. 

In  the  wife's  suit  against  a  saloon  keeper  to  recover  damages  for 
sale  of  liquors  to  her  drunken  husband,  in  violation  of  Acts 
1889,  Ch.  68,  it  is  sufficient  to  aver  in  general  terms  that  the 
defendant  was  duly  and  lawfully  served  with  notice  not  to  sell 
to  the  husband,  without  setting  out  the  notice  and  the  Sheriff's 
return  thereon.     {Postj  p.  224.) 

Act  construed:  Acts  1889,  Ch.  68. 


FROM    HAMILTON. 


Appeal  from    Circuit   Court   of    Hamilton   County. 
John   A.    Moon,    J. 

Case   &  Case   and  James   Faulk   for   Riden. 
H.   M.    WiLTSE   for   Grimm   Bros. 
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WiLKCS,  J.  This  is  a  suit  for  damages  sustained 
by  the  plaintiff  in  the  death  of  her  husband.  De- 
fendants demurred  to  the  declaration  filed,  which  was 
sustained  and  the  suit  dismissed,  and  plaintiff  has 
appealed   and   assigned   errors. 

The  declaration   alleges  that  defendants  were  saloon 
keepers  or  retail  dealers  in  liquors  in  Chattanooga;  that 
her    husband,   W.    H.   Riden,    had   become   an   habitual 
drunkard,    and   this   fact    was    well    known   to   defend- 
ants;   that,    on    May   29,    1894,    the    defendants    were 
duly  and    lawfully   served   with    written   notice   not  to 
sell    W.   H.    Riden   anything  to  drink  in  their   saloon, 
and   were   forbidden    by   her   to   do   so;    that,    in    vio- 
lation  of   said   notice,    the   defendants,    in   May,   June, 
and    July,     1894,    in    Chattanooga,    sold,    gave,    fur- 
nished, and  procured  for  her  husband  large  quantities 
of    intoxicating    liquors,    in    violation   of    the    prohibi- 
tion  and   of    the   statute   relating   thereto,    to    the    in- 
jury of   her   husband,    and  from   the   effects   of   which 
he    sickened,    was    paralyzed,    and    died    August     11, 
1894,    and   she   was   deprived  of   the  support,   society, 
and     maintenance    of     her    husband     to     her     damage 
$20,000. 

The  demurrer  states  several  grounds  of  insuffi- 
ciency, which  may  be  summarized  as  follows:  That 
no  cause  of  action  is  stated;  that  the  suit  is  not 
brought  for  the  statutory  penalty,  and  that  no  right 
of  action  exists  for  such  penalty  except  in  the  name 
of  the  State;  that  there  is  no  common  law  liability; 
that  the  declaration  does  not  show  a  compliance   with 
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the  statute  in  the  notice  by  the  wife,  and  that  it 
does  not  alieo^e  a  return  of  the  notice  indorsed  by 
the   Sheriff,    as   the   law   prescribes. 

The  law  under  which  the  suit  is  brought  is  the 
Act  of  March  16,  1889,  entitled  ^^An  Act  to  pre- 
vent the  selling,  giving,  furnishing  to  or  procuring 
for  any  husband  who  is  an  habitual  drunkard,  of 
any   intoxicating   liquors"    and   reads   thus: 

'^Section  1.  Be  it  enacted  hy  the  General  Assem- 
bly of  t/ie  State  of  Tennessee^  That  it  shall  be  un- 
lawful for  any  person  engaged  regularly,  or  other- 
wise, in  the  manufacture  or  sale  of  any  spirituous, 
vinous,  malt,  or  mixed  liquors,  their  employees,  agents, 
or  servants,  or  any  person  for  them,  to  sell,  give, 
furnish  to  or  procure  for  any  husband  who  is  an 
habitual  drunkard  any  intoxicating  liquors,  after  hav- 
ing been  served  with  a  written  prohibitory  notice 
thereof,    signed   by   the   wife   of   said   husband. 

<  *  Sec.  2.  Be  it  furth^*  enacted^  That  said  notice 
shall  be  served  and  a  due  return  thereof  made  to 
the  Clerk  of  the  County  Court  by  the  Sheriff  or  any 
Constable  of  the  county  wherein  such  person  is  en- 
gaged  in   the   manufacture   or    sale   of   said  liquors. 

^'Sec.  3.  Be  it  further  enacted^  That  any  person 
or  persons  violating  the  provisions  of  the  first  sec- 
tion of  this  Act  shall  be  guilty  of  a  misdemeanor, 
and,  upon  conviction,  shall  be  fined  not  less  than 
$10   nor   more   than   1200." 

The  principal  question  presented  under  the  de- 
murrer is,  that   for   the    acts    complained   of  there   is 
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no  common  law  liability,  and'  that  the  statute  simply 
makes  them  a  misdemeanor,  and  prescribes  a  penalty, 
which  the  State  alone  can  enforce,  but  confers  no 
right   of   action   for   damages  upon   the   wife. 

The  principle  involved  in  this  cause  is  the  same 
as  that  involved  in  Qiteen  v.  The  Day  tan  Coal  cfe 
Iron  Co.^  11  Pick.,  458.  In  that  case  a  minor  had 
been  employed  to  work  in  a  mine,  contrary  to  the 
prohibition  of  the  statute,  which  made  such  employ- 
ment a  misdemeanor.  The  minor  brought  civil  suit 
for  personal  damages  sustained  while  so  employed, 
and  this  Court  held  that  the  employment  of  the  in- 
fant in  the  mine,  in  violation  of  the  statute  forbid- 
ding such  employment  and  declaring  it  a  misde- 
meanor, made  it,  per  se,  such  negligence  as  rendered 
the  employer  liable  for  all  injury  sustained  by  the 
infant  in  the  course  of  the  employment.  '*The 
breach  of  the  statute  is  actionable  negligence  when- 
ever it  is  shown  that  the  injuries  were  sustained  in 
consequence   of  the  employment." 

It  is  also  actionable  negligence  whenever  it  is 
shown  that  the  breach  of  the  statute  inflicts  or  re- 
sults in  the  damage  or  injury  complained  of.  In 
Bishop  on  Non-Contract  Law,  Sec.  71,  it  is  said  :  '*A 
civil  wrong  and  a  criminal  wrong  are  legally  distinct 
things,  though  both  may  proceed  from  one  act  of 
the  offender.  If  the  injury  is  of  a  nature  falling  on 
the  entire  community,  one  individual  suffering  from 
it  only  as  others  do,  can  maintain  no  action  against 
the   wrongdoer,    even    should    it   in   a   degree    casually 
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pre8s  more  heavily  apon  him  than  upon  others.  But 
he  who  suffers  a  special  damage  may  have  his  suit, 
though  by  reason  of  the  public  harm  the  defendant 
is  also  indictable.  See  also  Egbert  v.  Greemcalt^  44 
Mich.,  245;  MaUndy  v.  Btis/urickj  91  N.  Y.,  148; 
Glfford  V.  McArtJiur^  55  Mich.,  535;  Larson  v.  Fur- 
long, 63  Wis.,  323;  Potter  v.  Menasha,  30  Wis., 
492. 

It  is  insisted  that  the  plaintiff's  declaration  does 
not  sufficiently  allege  a  compliance  with  the  require- 
ment of  the  statute,  because  it  does  not  set  out  the 
notice  and  Sheriff's  return  of  the  same  to  the  County 
Court  as  the  Act  prescribes.  The  declaration  alleges 
that  defendants  were  duly  and  lawfully  served  with 
a  written  notice  not  to  sell  to  plaintiff^s  husband. 
This  is  sufficient.  As  to  the  wording  of  the  notice, 
the  manner  in  which  the  legal  service  was  made, 
and  what  return  was  made  and  indorsed,  are  mat- 
ters to  be  shown  in  proof  so  far  as  they  are  ma- 
terial, and  the  allegations  of  due  and  legal  service 
in  the  declaration  is  sufficient.  Whether  there  would 
not  be  ground  of  liability  in  the  entire  absence  of 
notice*  or  return,  need  not  be  considered  in  the 
present   aspect    of   the   case. 

The  judgment  of  the  Court  below  is  reversed  and 
the  cause  remanded  for  trial.  Appellees  will  pay  the 
costs   of   the   appeal. 
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Blue   Springs  Mining  Co.   v.   McIlvien. 

{KnoxviUe.     September   19,    1896.) 

1.  Salk.     Warranty. 

The  manufacturers  of  a  furnace  for  iron  smelting'  cannot  be  held 
to  have  made  an  implied  warranty  that  lead  ore  could  be  suc- 
cessfully smelted  therewith,  because  of  a  representation  by  the 
inyentor  of  an  apparatus  attached  thereto,  who  made  the 
sale,  that  by  such  apparatus  the  furnace  was  adapted  to  smelt 
lead  ores.     {Post,  pp,  226-230.) 

Cases  cited:  165  Pa.  St.,  539  (S.  C,  44  Am.  St.  Rep.,  674);  28  U.  S. 
App  ,  889. 

2.  Bills  and  Notes.    Innocent  holder. 

A  manufacturer  of  furnaces,  who  sells  them  to  a  specialist  to  be 
used  with  an  attachment  invented  by  the  latter,  under  an 
agreement  that  notes  received  by  the  latter  on  a  resale  shall 
be  made  payable  directly  to  the  manufacturer,  is  an  innocent 
holder  of  such  notes,  and  not  chargeable  with  representations 
made  by  his  vendee  as  to  the  capabilities  of  the  furnace  with 
the  attachment.     (Post^  pp.  230,  231.) 

3.  Fraud.     Waiver  of. 

Fraud  and  misrepresentation  as  to  the  capability  of  a  furnace, 
made  by  the  seller,  are  waived  by  the  purchaser's  promise  to 
pay  the  purchase-money  notes  after  learning  of  the  fraud. 
(P09t,  p.  231.) 

Case  cited  and  approved:  Smith  v.  Greaves,  15  Lea,  459. 


FROM     HAMILTON. 


Appeal   from    Circuit   Court    of    ELamilton   County. 
John  A.    Moon,    J. 


13  P— 15 
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White   &   Martin   for   Mining   Co. 
Pkitchard   &   SizER   for    Mcllvien. 

Wilkes,  J.  This  is  an  action  upon  two  notes 
given  the  plaintiffs,  Mcllvien  &  ISpeigle,  by  the  de- 
fendant mining  company  and  S.  W.  Divine,  security, 
for  $400  each.  It  was  commenced  before  a  Justice 
of  the  Peace,  appealed  to  the  Circuit  Court  of  Ham- 
ilton County,  when  there  was  judgment  for  the 
plaintiffs.  The  case  was  tried  by  the  Judge  without 
a  jury,  and  defendants  appealed  and  have  assigned 
errors. 

It  is  insisted  that  there  is  a  failure  of  considera- 
tion of  the  notes;  that  they  were  given  for  a  smelt- 
ing furnace  that  utterly  failed  to  do  the  work  for 
which  it  was  sold  and  was  worthless  and  caused 
damage  to  the  defendants  instead  of  proving  a  bene- 
fit to  them.  The  proof  shows  that  the  sale  was 
made  by  Hartsfeld  and  that  he  represented  and  war- 
ranted that  the  furnace  would  cheaply  and  success- 
fully smelt  the  lead  ore  of  the  company,  and  that 
it  failed  to  meet  the  representations  and  warranty, 
and  the  rights  of  the  defendants  as  against  him  are 
not  disputed,  but  the  plaintiffs  claim  that  they  made 
no  representations  or  warranty  and  are  innocent  hold- 
ers of  the  notes  for  value  and  are  not  affected  by 
the  conduct  or  representations  of  Hartsfeld.  The 
Circuit   Judge   took   this    view    of   the   case. 

Without  going  into  the  full  details  of  the  trans- 
actions between  the  defendant  company  and.  Hartsfeld, 
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we  come  to  the  conclusion  from  the  record  that 
plaintiffs  were  manufacturers  of  furnaces,  boilers, 
tanks,  etc.,  and  that  Hartsfeld  used  and  sold  their 
furnaces  in  connection  with  a  condensing .  apparatus, 
for  which  he  claimed  to  have  a  patent,  and  which 
was  represented  by  him  to  be  specially  adapted  to 
smelting  lead  ores.  Whether  this  apparatus  was 
made  by  plaintiffs  or  others  does  not  fully  appear. 
Hartsfeld  was  not  in  good  credit,  and  the  plaintiffs 
retained  the  title  to  the  furnaces  manufactured  by 
them   until   they   were   sold   and   paid   for. 

The  furnace  was  sold  while  it  was  at  plaintiffs' 
place  of  business,  but  the  representations  as  to  what 
it  would  do,  in  connection  with  the  attachment,  were 
made  by  Hartsfeld.  The  notes  were  made  payable 
to  plaintiffs,  and  a  cash  payment  of  $150  was  also 
made  to  them  by  the  defendant  company,  and  they 
shipped  the  furnaces  to  the  company.  Hartsfeld  had 
examined  the  ores  of  the  company,  and  represented 
that  his  apparatus  would  smelt  them  more  success- 
fully and  economically  than  any  other.  He  person- 
ally took  charge  of  the  operation  of  the  smelter 
after  it  was  put  up,  and  the  agreement  with  him 
was,  that  the  company  was  not  to  pay  for  it  until 
it  was  proven  a  success.  He  was  not  able  to  use 
it  satisfactorily,  and  as  a  lead  smelter  it  proved 
a  failure.  The  furnace  was  made  by  plaintiffs  about 
a  year  before  it  was  sold  to  the  company,  and 
Hartsfeld  had  been  selling  their  furnaces  for  a  num- 
ber of   years.      It    appears    that    they   were   furnaces 
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for  iron  smelting,  but  the  Hartsfeld  apparatus,  it 
was  claimed  by  him,  adapted  them  to  smelting  lead 
ores.  It  appears,  also,  that  when  Hartsfeld  sold  to 
the  company,  he  consulted  plaintiffs  as  to  whether 
the  terms  of  sale  would  be  satisfactory  to  them, 
and,  being  assured  that  they  would  be,  he  made 
the   sale. 

It  is  insisted  that  the  Court  erred  in  not  finding 
that  the  furnace  was  expressly  warranted  by  plaintiffs 
to  smelt  the  company^  s  ore,  and  also  in  not  finding 
that  there  was  an  implied  warranty  that  it  would 
do  the  work  for  which  it  was  bought,  and  that 
plaintiffs  were  not  bound  by  or  responsible  for  such 
warranties;  that  the  Court  further  erred  in  not  find- 
ing as  a  fact  that  the  plaintiffs  took  the  notes  in 
payment  of  a  pre-existing  debt  from  Hartsfeld,  and 
in  not  holding  that  Hartsfeld  was  their  agent,  and 
they  were  bound  by  his  representations,  and  that 
they  were  the  real  vendors  of  the  furnace  and  not 
innocent   holders   of  the   notes. 

There  was  no  demand  for  a  written  finding  of  the 
law  and  facts,  or  either  of  them,  and  there  is  none 
of  either  in  the  record,  but  simply  a  general  finding 
and  judgment  for  the  plaintiffs,  without  showing  the 
grounds. 

Quite  elaborate  briefs  and  argument  have  been  pre- 
sented on  behalf  of  the  company  and  its  surety,  and 
a  full  discussion  made  of  the  law  as  to  warranties, 
innocent  holders  of  negotiable  paper,  etc.  We  think 
the   law   and    facts   of   the   case    lie   in  a  very  narrow 
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compass.      We  are  satisfied  from  the  record  that  there 
was  sufficient   evidence   to   warrant   the  trial  Judge  in 
the  conclusion  that  Hartsfeld  alone  made  the  represen- 
tations  and   warranties   as   to  what   the  furnace  would 
do,   and   that   the    plaintiffs    had   no   connection   there- 
with,   except   simply  to   furnish  the  furnaces    and   ap- 
paratus   ordered   by    Hartsfeld    and    get    the   proceeds 
of    sale   when   it   was    effected.       When    the    company 
executed   their   notes   to    plaintiffs   and    paid   the   cash, 
it   was   evident   that  it  was   willing   to   look   to   Harts- 
feld  for    the    successful    performance   of   the   furnace, 
and   did   not   expect    the    plaintiffs   to   make   good   his 
representations   or   warranties.       No   such   demand    was 
made   of   them   and   there   was   no   such   understanding 
or    agreement.      The    plaintiffs    did    not    manufacture 
this   furnace    to    be    used   as   a   smelter   of    lead,    but 
as   an   iron   furnace.      The    condensing    apparatus    was 
Hartsfeld^s    patent,    and    manufactured    for    him,    and 
the   plaintiffs  cannot   be   held   to   have    made   any   im- 
plied  warranty   that    the    furnace    and    apparatus,    or 
either,    would    successfully   smelt   lead  ore.       The  mill 
company  did  not  trust  to  their  skill  and  knowledge  as 
manufacturers    to    furnish    a   smelter    to   do   a   special 
work,  but  they  bought  a  specific  article  upon  the  rep- 
resentation  and   warranty   of   a   third    person. 

The  testimony  of  S.  W.  Divine,  the  president  of 
the  company,  who  bought  the  furnace  for  the  com- 
pany, is  to  the  effect  ''that  he  had  no  negotiations 
with  plaintiffs,  but  bought  of  Hartsfeld  and  relied 
alone  on   his  representations    that    the    furnace   would 
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do  the  work."  This  is  further  borne  out  by  his 
letters  to  the  plaintiffs,  one  in  January,  1894,  about 
three  months  after  the  sale  was  made,  the  cash  had 
been  paid  and  notes  given,  in  which  he  (Divine),  for 
the  company,  requested  an  extension  of  time,  and  used 
this  language:  ''We  will  pay  you  regardless  of 
consequences,  as  we  understand  you  are  in  no  way 
responsible  or  connected  with  the  responsibility  of  the 
guarantee."  And  in  a  subsequent  letter  of  May  10, 
1894,  Divine,  after  stating  his  numerous  complaints 
against  Hartsf eld,  adds  :  "I  understand  we  have  no 
recourse  on  you,  and  I  am  not  trying  to  evade  your 
claim,  but  we  are  not  in  condition  to  pay  you,  and 
ask  for  an  extension  until  such  time  that  Mr.  Harts- 
feld   can   get   the   furnace   in   working   order." 

We  think  the  record  abundantly  shows  that  the 
company  did  not  rely  upon  any  warranty  or  repre- 
sentations of  plaintiffs,  for  none  are  shown  to  have 
been  made  by  them,  neither  was  there  an  implied 
warranty,  for  the  company  did  not  rely  upon  the 
superior  knowledge  and  skill  of  the  plaintiffs  as  man- 
ufacturers to  furnish  a  furnace  and  apparatus  suita- 
ble for  a  special  purpose,  but  it  ordered  a  specific 
article  through  a  third  person,  upon  the  representa- 
tion of  such  third  person,  that  it  would  do  the 
work.  The  distinction  is  marked  between  the  two 
classes  of  cases.  JarecJci  Mfg.  Co.  v.  Ker)\  165 
Penn.  State,  529  (44  Am.  State  Reps.,  674);  Morris 
V.   Bradley   Fertilizer    Co,,  28    U.   S.   App.,   889. 

We    are     of     opinion      that     plaintiffs     cannot    be 
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considered  as  having  accepted  the  notes  in  ques- 
tion in  payment  of  a  pre-existing  debt.  The  proof 
is  clear  that  the  plaintiffs  manufactured  furnaces. 
H&i'tsfeldy  who  was  a  mining  expert  and  specialist, 
bought  and  sold  them  to  be  used  with  his  attach- 
ment, for  a  specified  price,  but  inasmuch  as  Hartsfeld 
was  not  in  good  credit,  plaintiffs  required  cash  if 
the  furnaces  were  sold  by  Hartsfeld  to  third  per- 
sons, or  they  took  the  notes  of  the  purchaser  direct 
to    themselves. 

The  indebtedness  of  Hartsfeld  to  plaintiffs  arose 
when  he  sold  the  furnaces,  and  when  this  was  done, 
the  cash  was  to  be  paid  and  notes  to  be  executed 
to  the  plaintiffs.  There  is  no  proof  that  the  fur- 
naces were  unfit  for  the  purposes  for  which  they 
were  manufactured,  which  was  the  smelting  of  iron, 
but  the  defect  appears  to  have  been  in  the  condens- 
ing attachment,  furnished  by  the  expert,  Hartsfeld, 
and,  as  to  this,  he  alone  made  warranties  and  rep- 
resentations. But  if  there  had  originally  been  fraud 
and  misrepresentation  on  the  part  of  plaintiffs  which 
would  have  entitled  defendant  to  relief  as  against 
plaintiffs,  it  was  clearly  waived  by  the  act  of  de- 
fendant in  promising  to  pay  the  notes  after  being 
apprised  of  the  defects  in  the  machinery,  and  in  ask- 
ing and  receiving  an  extension  of  time  upon  such 
promises.       Smith  v.    Orea/veSj    16   Lea,   459. 

There  is  no  error  in  the  judgment  of  the  Court 
below,    and   it   is  affirmed,  with   costs. 
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Mattson   V.  Albert. 

(K/wxvllle.      September    19,    1896.) 

Slander  and  Libel.    Malice  and  privileged  communicatUma. 

Untrue  statements  of  facts  which,  on  their  face,  are  calculated 
to  injure  and  defame  the  character  and  standing  of  an  indi- 
vidual, are  libelous,  and  not  privileged,  and  malice  may  be  pre- 
sumed therefrom  as  a  matter  of  law. 

Cases  cited  and  approved:  Saunders  v.  Baxter,  6  Heis.,  369;  Bank 
V.  Bowdre  Bros.,  92  Tenn.,  736;  Fry  v.  McCord  Bros.,  95  Tenn., 
678;  2  L.  R.  A.,  130;  3  L.  R.  A.,  532. 


FROM    HAMILTON. 


Appeal  from  the  Circuit  Court  of  Hamilton 
County.      John   A.    Moon,    J. 

Shepherd   &   Frierson   for  Mattson. 

Daniels   &  Garvin    for   Albert. 

Wilkes,  J.  This  is  an  action  for  libel.  There 
was  a  trial  before  the  Court  and  jury,  and  a  ver- 
dict and  judgment  for  $300,  and  defendant  has  ap- 
pealed  and   assigned   only   one   error. 

Plaintiff  was  the  manager  of  the  Chattanooga 
Opera  House  Company,  and  defendant  was  the  pub- 
lisher    of    a    newspaper    at    Chattanooga,    called     the 


SEPTEMBER  TERM,  1896.  233 

Mattson  v.  Albert. 

ChattaiuH^ga  Press.  Publications  were  made  in  the 
newspaper  in  regard  to  certain  shows  advertised  to 
appear  at  the  opera  house.  The  publications  con- 
tained statements  made  by  the  New  York  Clipper^  a 
publication  devoted  largely  to  theatrical  matters; 
also  certain  statements,  in  addition,  made  by  the 
Chattanooga  paper,  and  some  quite  severe  and  caus- 
tic criticisms  upon  the  management,  calculated  to 
injure   the   business. 

There  was  a  general  plea  of  not  guilty,  but  no 
plea  of  justification.  There  was  an  additional  plea 
that  the  publications  were  conditionally  privileged  and 
made  in   good   faith,  and  without   malice. 

On  the  trial  of  the  case,  it  appeared  from  the 
evidence  that  there  was  bad  state  of  feelings  between 
the  publisher  of  the  paper  and  the  manager  of  the 
opera  house,  and  ill-tempered  criticism  was  indulged 
in  by  the  newspaper.  This  was  repeated  with  some 
quite  caustic  comments  after  the  paper  had  been 
notified  of  the  falsity  of  the  statements.  It  clearly 
appeared  that  some  statements  made  to  the  effect  that 
the  prices  of  admission  had  been  raised  by  the  opera 
company,  were  not  true.  Such  statements  were,  of 
course,  calculated  to  injure  the  patronage  of  the  opera 
company  and  its  business,  and  the  comments  were 
calculated  to  make  the  public  believe  that  it  was 
being  imposed  upon  by  the  opera  company,  by  its 
advertising  certain  companies  to  appear  which  were 
elsewhere   with   their  shows. 

The  charge  of  the  Court   is   not  excepted   to,    save 
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upon  a  single  point.  Upon  the  question  of  privileged 
communication  it  was  not  objected  to,  but  was  con- 
ceded to  be  correct.  In  connection  with  its  charge 
upon  what  constitutes  privileged  communication  the 
Court  charged:  **If  a  statement  is  shown  to  be 
libelous  per  «<?,  then  the  malice  which  is  necessary  to 
support  an  action  is  presumed  as  a  matter  of  law." 
It  is  insisted  that  this  is  error,  that  the  question  of 
malice,  express  or  implied,  should  be  left  to  the 
jury,  and  if  the  statements  were  false  and  injurious, 
yet  made  in  good  faith,  the  malice  necessary  could 
not   be   presumed. 

In  Saunders  v.  Baxter,  6  Heis.,  369-382,  it  was 
held  that  malice  may  be  shown  not  only  by  ex- 
trinsic evidence,  but  from  the  evidence  of  it  which 
may  appear  on  the  face  of  the  publication,  and,  in 
this  latter  case,  the  privilege  is  lost.  It  has  also 
been  held  that  words  which  upon  their  face  and 
without  the  aid  of  extrinsic  proof,  are  injurious,  are 
libelous  per  se.  Bank  v.  Bowdre,  92  Tenn.,  786; 
Fry  V.  McOord  Bros.,  95  Tenn.,  678.  The  law 
always  presumes  malice  from  the  publication  of  an 
article  which  is  libelous  upon  its  face.  See  the  au- 
thorities cited  in  13  Am.  &  Eng.  Enc.  L.,  426, 
note  6.  It  presumes  a  malicious  motive  for  mak- 
ing a  charge  which  is  both  false  and  hurtful  when 
no  other  motive  appears,  and,  in  such  case,  it  is 
not  necessary  for  the  plaintiff  to  introduce  any  evi- 
dence from  which  malice  may  be  inferred  other  than 
the    libelous    article    itself.       13    Am.     &    Eng.    Enc. 
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L,    427,     note    1.       It    is    true    that    in     privileged 
communications   express   malice    must   be   proved,  and, 
when    once    prored,   the    privilege,    unless   absolute,    is 
lost       /*./    Newell   on   Def.,  391,  397.       But   untrue 
statements    of    facts,    which   upon    their   face   are   cal- 
culated  to   injure  and  defame  the  character  and  stand- 
ing   of    an    individual,  .  are    libelous,    and    cannot    be 
considered   as   privileged   communications.      The   Court 
below,    in    effect,    so     instructed     the    jury,    and,    in 
connection    therewith,   used    the    language    now    criti- 
cised   in    the    assignment    of    errors,   and   we   can  see 
no   error    in    the   charge.       See,    also,    Byam   v.    Col- 
lins,   '2    L.   R.    A.,    130,    and    note;    Allen   v.   Pioneet' 
Press   Co.,    3    L.    R.    A.,    532. 

The  judgment  of   the  Court   below  is  affirmed  with 
cost. 
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McKamy   V.    McNabb. 
{KnoQcvllle.      September  19,   1896.) 

1.  ]Ull8  and  Notes.    Release  of  sureties  not  effected  by  extension  of 

time  upon  tistirlous  consideration. 

An  extension  of  time  granted  to  the  principal  for  payment  of  a 
note  upon  a  usurious  consideration  is  invalid,  and  will  not  re- 
lease the  sureties.     {Postt  pp.  237,  238.) 

Cases  cited  and  approved:  Hoveell  v.  Sevier,  1  Lea,  360;  Wilson 
1?.  Longford,  5  Hum.,  320. 

2.  Same.    Payment  as  consideration  for  delay. 

A  payment  on  a  note  within  the  days  of  grace  allowed,  cannot  be 
reg'arded  as  a  payment  before  maturity,  and  therefore  a  pay- 
ment on  the  principal  so  as  to  furnish  a  valid  consideration  for 
an  agreement  extending  the  time  of  payment.  {PosU  PP-  237, 
238.) 

3.  Administration.    Special  is  valid. 

A  judgment  against  the  special  administrator  of  one  of  the  orig- 
inal defendants  appointed  to  defend  the  suit,  is  binding  upon 
the  estate,  as  an  appointment  for  such  special  purpose  is  valid. 
{Post,  p.  239.) 

Cases  cited  and  approved:  Jordan  v.  Polk,  1  Sneed,  428;  McNairy 
V.  Bell,  6  Yer.,  302;  Smith  v.  Pistole,  10  Hum.,  205;  Crozier  v, 
Goodwin,  1  Lea,  368. 


FROM     HAMILTON. 


Appeal    from    the    Chancery    Court    of     Hamilton 
County.      T.    M.    McConnell,    Ch. 
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Prftchabd   &   Sizar  for   McEamy. 

Cooke,  Swaney  &  Cooke  and  J.  B.  Frazier 
for  McNabb. 

Wilkes,  J.  This  is  a  suit  upon  a  note  against 
the  principal,  A.  McNabb,  and  bis  sureties,  N.  Mc- 
Nabb and  J.  A.  Greene.  There  was  judgment  in 
the  Court  below  against  all  parties  for  the  amount 
of  the  note  and  interest,  and  the  surety  defendants 
appealed  and  assigned  errors.  The  cause  has  been 
heard  by  the  Court  of  Chancery  Appeals  and  the 
decree  of  the  Chancellor  afSrmed,  and  the  same  party 
defendants  have  appealed  to  this  Court  and  assigned 
substantially  the  same  errors  as  have  been  passed 
upon  by  the  Court  of  Chancery  Appeals.  The  de- 
fense made  by  the  sureties  is  that  on  maturity  of 
the  note  an  extension  of  one  year's  time  was  granted 
the  principal  upon  the  note,  which  had  the  effect  to 
release  them  in  law  and  equity  from  liability  upon 
it.  There  is  no  question  but  that  the  extension 
was  granted.  It  is  claimed  by  complainant  that  it 
was  done  with  the  assent  and  approval  of  the  sure- 
ties. The  sureties  deny  this,  however,  and  the  Court 
of  Chancery  Appeals  has  not  passed  upon  this  ques- 
tion of  fact.  That  Court  finds,  however,  that  there 
was  no  legal  consideration  for  the  extension,  and, 
hence,  no  valid  agreement  to  that  effect.  It  appears 
from  their  finding  that  wlAn  the  note  fell  due  the 
principal  defendant,  A.  McNabb,  paid,  within  the 
three   days  of   grace,   sixty   dollars,    the   legal   interest 
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upon  the  note,  and  in  consideration  of  delay  for  a 
year,  he  paid  the  further  sum  of  thirty-six  dollars, 
and  it  was  held  that  this  was  usury,  and  not  a  legal 
consideration  for  the  delay,  and  there  was,  therefore, 
no  valid,  binding  agreement  for  delay.  This  is  as- 
signed as  error.  We  think  it  is  not  error.  Delay 
granted  or  promised  upon  a  usurious  consideration 
is  not  based  upon  a  valid,  enforcible  contract,  and 
will  not  serve  to  release  the  sureties.  Ifmcell  v. 
Sevier  J  1  Lea,  360;  WUsan^  v.  Langford^  6  Hum., 
320.  It  is  said  that  the  payment,  both  of  the  sixty 
dollars  and  thirty-six  dollars,  was  before  the  matu- 
rity of  the  note,  and  must  be  treated  therefore  as  a 
payment  on  the  principal,  and,  therefore,  a  suflicient 
consideration  for  the  delay.  This  is  based  on  the  idea 
that  payment,  being  made  before  the  three  days  of 
grace  has  expired,  is,  therefore,  before  maturity. 
We  think  this  is  not  true,  and  the  defense  too  tech- 
nical for  any   real  merit. 

During  the  progress  of  the  cause,  defendant  Greene, 
one  of  the  sureties,  died.  His  son,  Luther  Greene, 
went  before  the  County  Court  and  had  himself  ap- 
pointed special  administrator  to  defend  this  suit,  and 
for  no  other  purpose,  and  the  order  of  Court  ap- 
pointing him  so  recites.  He  was  brought  before  the 
Court  as  such  administrator,  and  filed  an  answ^er  and 
made  defense  without  objection.  In  the  Court  of  Chan- 
cery Appeals  he  assigns  thi8  action  as  error,  and  insists 
that  the  appointment,  being  limited  to  a  special  pur- 
pose, was  void,  and  the  revivor  against  him  as  admin- 
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istrator  was  unauthorized,  and  would  not  support  a 
decree  or  judgment  against  his  father^s  estate.  No 
such  objection  was  made  in  the  Court  below.  It  ap- 
pears that  the  said  Luther  Greene  was  the  only  heir 
and  next  of  kin  of  the  deceased,  J.  A.  Greene,  and 
that  he  left  no  widow. 

In  the  case  of  Jordan  v.  Pqlk^  1  Sneed,  428,  it 
was  held  that  such  limited  administration  may  be 
granted,  either  as  to  certain  specific  effects  of  the 
deceased  or  for  a  certain  specific  purpose — such  as 
filing  a  bill  or  carrying  on  proceedings  in  chancery — 
and  if  such  limited  administrator  is  made  a  party  to 
the  suit,  the  estate  of  the  deceased  is  thereby  prop- 
erly represented,  and  a  decree  against  such  limited 
administrator  will  be  binding  on  a  general  adminis- 
trator, but  will  not  prevent  a  grant  of  general  ad- 
ministration^ and  the  two  administrations  may  well 
subsist  together.  See,  also,  McNairy  v.  Bell^  6  Yer., 
302;  Sraith  v.  Pistole,  10  Hum.,  205;  Crazier  v. 
Goodwin,   1   Lea,   368;    Pritchard  on  Wills,   Sec.   564. 

We  can  see  no  error  in  the  decree  of  the  Court 
of  Chancery   Appeals,  and   it   is   affirmed   with  costs. 


240  KXOX\TLLE 


Rocrers  r.  BedelL 


Rogers   r.    Bedeix. 

{Knojrrilh.       September    19,    1S96.) 

Evidence.     Admis^Qile  to  inmUdate  indonemetit  of  diecA'. 

Evidence  that  a  check  which  had  been  dishonored  was  subse- 
qnently  delivered  by  the  payee  to  another  person,  under  an 
agreement  that  the  former  shoald  not  be  bound  upon  it  be> 
cause  of  his  indorsement  made  before  it  was  dishonored,  is  ad- 
misksible  to  set  aside  the  effect  of  the  previous  indorsement. 


FROM     HAMILTON. 


Appeal  from  Circuit  Court  of  Hamilton  County. 
John   A.   Moon,   J. 

Chambliss  &   Chambliss  for   Rogers. 

Trewhitt  &    Stanfield   for   Bedell. 

Wilkes,  J.  This  is  an  action  commenced  before 
a  Justice  of  the  Peace.  On  api^eal  to  the  Circuit 
Court  there  was  a  verdict  of  a  jury,  and  judgment  for 
the  defendant,  and  plaintiff  appealed  and  assigned 
errors. 

The  suit  is  brought  upon  a  check  signed  by  '<H. 
Whiteside,  Special,"  payable  to  the  order  of  C.  A. 
Bedell,  and   indorsed    by  him  in  blank.       It  was  orig- 
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inally  indorsed  and  delivered  to  the  Chattanooga  Brew- 
ing Company,  but,  on  presentation  at  the  bank,  was 
not  paid  for  want  of  funds,  and  was  then  taken  up 
by  Bedell.  Subsequently  it  was  paid  to  plaintiff  by 
Bedell  in  extinguishment  of  an  account  held  against 
defendant  by  plaintiff.  Defendant  insists  that  when 
he  delivered  it  to  plaintiff^ s  agent,  it  was  agreed  that 
he  was  not  to  be  bound  by  the  indorsement,  but  that 
plaintiff  took  it  upon  the  assurance  of  Mr.  Whiteside 
that  he  would  pay  it  or  have  it  paid.  Plaintiff  ob- 
jected to  this  testimony,  on  the  ground  that  the  in- 
dorsement in  blank  had  the  legal  effect  to  bind  the 
indorser  in  case  demand  and  protest  should  be  made, 
and  that  this  legal  effect  could  not  be  altered  by 
parol   evidence. 

The  reception  of  this  testimony  to  contradict  the 
legal  effect  of  the  blank  indorsement  is  assigned  as 
error,  and  it  is  also  assigned  that  the  Court  erred  in 
charging  the  jury  that  if  the  check  was  delivered  to 
plaintiff  after  it  had  been  refused  at  the  bank  for 
want  of  funds,  then  plaintiff  need  not  make  present- 
ment, demand,  and  protest,  but  that  the  parties  might 
agree  that  no  liability  should  arise  out  of  the  indorse- 
ment, and  if  the  jury  should  find  such  agreement, 
thei[L  defendant  would  not  be  held  liable. 

We  think  there  is  no  error  in  the  admission  of  the 
evidence  nor  in  the  charge  of  the  Court.  It  is  not 
necessary  to  decide  whether  the  effect  of  the  blank 
indorsement  could  be  contradicted  by  parol  evidence 
of  what  transpired  when  it  was  made;  that  is  not  the 
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case.  This  check  had  been  dishonored,  and  it  was 
competent  to  show  its  subsequent  delivery  to  plain- 
tiff's agent  under  an  agreement  that  the  party  deliv- 
ering it  should  not  be  bound  upon  it  because  of  an 
indorsement  previously  made,  and  such  evidence  of  a 
subsequent  agreement  and  contract  was  clearly  compe- 
tent to  set  aside  the  effect  of  an  indorsement  pre- 
viously made.  Meaclvam  v.  Hemdon^  2  Pick.,  368; 
Bryan   v.    Hunty   4   Sneed,    544. 

The   judgment  is  affirmed,  with   costs. 
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Morris  v.  Lowe. 

(Knoxville.      September  19,   1896.) 

1.  Rbplbvin.    Barred  by  three  years*  adverse  possession. 

Replevin  is  barred  by  three  years'  adverse  possession  of  property 
regardless  of  the  sonrce  of  defendant's  title  or  possession. 
{POSL  Jjp.  244,  245.) 

Code  construed:  {4470  (S.);  {  3470  (M.  &  V.);  {  2773  (T.  &  S.). 

Case  cited  and  approved:  Garrett  v.  Vaughn,  1  Baz.,  113. 

2.  Bailmsnt.    TermifuUes  vrUh  death  of  bailee. 

A  gratuitous  bailment  ceases  with  the  death  of  the  bailee,  and 
no  trust  attaches  to  the  property  in  the  hands  of  his  widow. 
(Post,  p.  245.) 

3.  Sams.     Widow's  rights. 

A  widow  who  takes  and  claims  as  her  own,  property  held  by  her 
husband  as  bailee,  and  who  pays  the  debts  of  his  estate  out  of 
her  own  means,  does  not  hold  such  property  as  administratrix 
de  son  tort.    (Post,  p.  245. ) 

4.  Sams.    Same. 

A  widow  may  take  and  claim  as  her  own  property  held  by  her 
husband  as  bailee,  as  against  the  bailor,  although  such  claim 
might  be  unavailing  against  the  husband's  estate.  (Post,  pp. 
245,  246.) 

5.  Husband  and  Wife.     Wife's  personalty  goes  to  husband. 

Furniture  given  to  a  married  woman,  without  being  impressed 
with  the  features  of  a  separate  estate,  becomes  the  husband's 
property.     (Post,  p.  246.) 


FROM    HAMILTON. 


Appeal  from  the  Circuit  Court  of  Hamilton  County. 
John  A.  Moon,  J. 
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RuTLEDGE  &  Murray  for   Morris. 
Eakin  &  Dickey  for  Lowe. 

Wilkes,  J.  This  is  an  action  of  replevin  for 
certain  furniture.  It  was  beard  in  the  Court  below 
without  the  intervention  of  a  jury,  and  judgment 
rendered  for  defendant,  and  plaintiffs  have  appealed 
and  assigned  errors.  The  furniture  was  placed  in  the 
custody  and  possession  of  defendant's  husband,  S.  B. 
Lowe,  before  her  marriage  to  him,  and  about  1882. 
It  was  simply  held  by  him  without  hire  or  compensa- 
tion until  his  death  in  April,  1891.  After  his  death 
his  widow  held  possession  of  it  until  this  suit  was 
brought,  February  6,  1895,  claiming  it  as  her  own. 
There  was  no  administration  upon  the  estate  of  S. 
B.  Lowe,  but  the  defendant,  his  widow,  paid  his 
debts  out  of  insurance  money  upon  his  life,  which, 
under  the  statute,  was  hers.  Mr.  Lowe,  shortly  be- 
fore his  death,  agreed  with  the  plaintiffs  to  send  the 
furniture  to  them,  and  recognized  their  right  to  it, 
but  this  appears  to  have  been  unknown  to  Mrs. 
Lowe.  She  now  claims  the  property  under  the  oper- 
ation of  §3470  of  the  Code  (M.  &  V.),  which  pro- 
vides that  actions  for  the  conversion  or  detention  of 
personal  property  must  be  brought  within  three  years 
from  the  accruing  of  the  cause  of  action.  It  is  insisted, 
however,  that  this  property  was  impressed  with  a 
trust  derived  from  the  holding  of  it  by  the  husband 
as  a  bailee,  and  hence  defendant  cannot  avail  herself 
of  the  statute  until  after  she  notified    the   owner  that 
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she  disclaimed  his  title  and  held  for  herself.  It  is 
well  settled  that  the  source  of  the  title  or  possession 
cannot  be  inquired  into  in  such  actions,  and  that  the 
adverse  possession  of  the  holder  claiming  for  herself 
for  three  years  vests  the  absolute  estate  with  the 
possession.  Garrett  v.  Vmighn,  1  Baxter,  113,  and 
numerous  cases  there  cited. 

Besides,  the  bailment  in  this  case  was  gratuitous, 
and  with  the  death  of  Mr.  Lowe  the  bailment  ceased 
and  ended,  and  no  trust  followed  it  into  the  hands 
of  the  widow.  Story  on  Bailments,  Sec.  277 ;  Kent's 
Com.,  Vok    II.,  Sec.    643,   644. 

Even  if  there  were  an  administrator,  he  would 
have  no  right  to  the  possession  of  the  property  or 
concern  in  the  bailment,  unless  the  matter  be  in  such 
situation  that  it  is  necessary  for  him  to  take  posses- 
sion in  order  to  discharge  some  legal  duty,  which 
the  bailor  has  the  right  to  require.  Story  on  Bail- 
ments,   Sec.    202  ;   2  Kent,   Sec.    643,  644. 

It  is  said  that  Mrs.  Lowe  became  administratrix 
de  son  tort  by  paying  her  husband's  debts,  and 
hence  she  held  this  property  in  that  capacity  and  not  in 
her  own  right.  It  is  sufficient  to  say  that  the  proof 
shows  she  claimed  the  property  as  her  own  and 
not  as  administrator,  and  that  she  paid  her  husband's 
debts  out  of  her  own  money  and  did  not  in  any  way 
meddle  with  her  husband's  property  for  that  pur- 
pose, and  she  is  not,  therefore,  administratrix  de  son 
tort. 

Again,    it    is    said    that    she    could    not    claim    the 
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property  as  her  own  until  there  was  administration 
on  her  husband's  estate.  This  might  be  true  as 
against  an  administrator  if  the  administrator  for 
any  cause  had  the  right  to  demand  the  property,  but 
the  principle  does  not  apply  in  this  case.  The  de- 
fendant in  this  case  does  not  represent  the  husband. 
The  fact  that  she  is  his  widow,  while  it  may  have 
given  her  the  opportunity  to  gain  the  possession  of 
the  property,  did  not  vest  her  with  any  right  to  it, 
nor  charge  her  with   any  duty  in   regard  to  it. 

There  is  no  insistence  that  the  personal  property 
in  controversy  was  the  separate  estate  of  Mrs.  Mor- 
ris. The  record  shows  that  it  was  given  to  her  by 
her  father,  and,  not  being  impressed  with  the  fea- 
tures of  a  separate  estate,  so  far  as  the  record  dis- 
closes, it  would,  like  any  other  personal  property, 
belong    to    her    husband. 

There  is  no  error  in  the  judgment  of  the  Court 
below,  and  it  is  affirmed,  with   costs. 
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Johnson  v.  Chattanooga. 
{KnoxviUe.      September    19,    1896.) 

1.  Intoxicatino  Liquobs.    Opening  gaZoon  cm,  Sunday, 

The  opening  on  Sunday  of  a  saloon  for  a  time,  however  short,  to 
enable  persons  to  enter  and  obtain  intoxicating  drinks,  is  a 
violation  of  a  city  ordinance  forbidding  the  opening  on  Sunday 
of  any  place  where  intoxicating  liquors  are  ''sold  or  dis- 
pensed.''   {Post,  pp.  248-250.) 

2.  Sams.     CHving  of,  U  a  dUpenHng, 

A  charge  of  ** selling  and  dispensing"  intoxicating  liquors  on 
Sunday  is  supported  by  proof  of  giving  away  such  liquors  on 
Sunday.     {Post,  p.  251.) 

3.  JuDOMEKT.     Correction  of,  by  Supreme  Court 

Where  the  trial  Judge  imposes  an  unauthorized  fine  upon  a  con- 
viction for  misdemeanor,  this  Court  will  correct  the  judgment 
and  impose  a  proper  fine  without  remanding  the  case.  {Post, 
p.  251.) 


FBOM   HAMILTON. 


Appeal    from    Circuit    Court    of    Hamilton   County. 
John  A.   Moon,  J. 

E.   M.    DoDSON  for  Johnson. 
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E.    8.   Daniels  and    W.  G.  M.  Thomas   for  Chat- 
tanooga. 
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Caldwell,  J.  Section  7  of  Art.  1  of  ordinance 
No.  263  of  the  Mayor  and  Aldermen  of  the  city  of 
Chattanooga,  as  amended  by  ordinance  No.  821,  makes 
it  a  misdemeanor,  punishable  by  a  fine  of  not  less 
than  ten  nor  more  than  twenty-five  dollars,  to  sell, 
deal  out,  or  give  away,  on  Sunday,  any  malt,  vinous, 
fermented,  or  other  intoxicating  liquors,  or  to  keep 
open  on  Sunday  any  place  where  such  liquors  are  sold 
or  dispensed,  certain  exceptions  being  made  in  favor 
of  druggists  and  the  keepers  of  restaurants  and  eat- 
ing  houses. 

A.  O.  Johnson  was  arrested  upon  the  Recorder's 
warrant,  charging  him  with  having  violated  that  law 
by  keeping  his  saloon  open  on  Sunday,  and  also  by 
** selling  or  dispensing"  the  prohibited  liquors  on 
Sunday.  Upon  his  trial  before  the  Recorder  he  was 
convicted  and  fined  twenty-five  dollars.  Thereupon, 
he  appealed  to  the  Circuit  Court,  and  was  there  tried, 
found  *' guilty  as  charged,"  and  fined  five  dollars. 
Being  still  dissatisfied,  he  has  appealed  in  error  to 
this  Court,  and  here  contends  that  his  conviction  is 
not  sustained  by  the  evidence. 

The  witness,  Silas  Spencer,  testified  as  follows: 
*'In  August,  1894,  and  on  Sunday  morning,  about 
nine  or  ten  o'clock,  I  was  on  the  corner  of  Ninth 
and  Market  Streets,  in  the  city  of  Chattanooga,  Tenn., 
and  there  met  the  defendant.  The  defendant  is  the 
owner  and  proprietor  of  a  liquor  saloon  on  Market 
Street,  and  near  to  where  1  was  standing.  His  saloon 
is  in  the  corporate  limits.      The  defendant  said  to  me 
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that  everything  was  closed  up  that  day,  and  that  we 
cannot  get  anything  to  drink  anywhere  else,  and  asked 
me  to  come  with  him  to  his  saloon  and  take  a  drink. 
From  two  to  four  other  men  were  present  at  the 
time,  and  all  of  us  went  together,  by  the  invitation 
of  defendant,  to  his  saloon,  and  the  defendant  opened 
his  front  door  on  Market  Street  from  the  sidewalk. 
It  was  locked,  and  he  unlocked  it,  and  he  and  I, 
and  the  others  with  us,  all  went  in  through  the 
front  door,  and  he  gave  to  us  a  glass  of  lager  beer 
and  took  one  himself.  We  remained  there  about  ten 
minutes,  talking,  and  then  the  defendant  opened  the 
same  front  door  and  we  all  went  out  on  to  the  side- 
walk on  Market  Street,  and  the  defendant  came  out 
with  us  and  locked  the  door  after  him.  We  stayed 
there  on  the  sidewalk  for  some  time,  and  the  defend- 
ant again  asked  us  to  go  in  with  him  and  take 
another  drink.  He  again  opened  the  front  door,  we 
all  went  in,  and  he  gave  to  each  one  of  us  another 
glass  of  lager  beer,  and  he  took  one  himself.  We 
stayed  inside  for  some  time;  then  went  out  again 
through  the  front  door  on  to  the  sidewalk,  and  he 
closed  and  locked  the  door  after  we  had  passed  out. 
The  party  of  us  then  walked  down  the  street  together, 
and  sauntered  along,  talking,  and  after  awhile  walked 
back  up  toward  the  saloon,  but  in  the  meantime  two 
or  three  of  the  party  had  gone,  and  two  or  three 
different  men  had  joined  us.  When  we  got  back  near 
the  defendant's  saloon,  he  again  invited  all  of  us  to 
take  another   drink,   and'^we    stopped  in    front   of   his 
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salooD,  and  he  unlocked  the  door  and  we  all  went  in, 
and  he  closed  and  locked  it  after  us.  He  then  gave 
to  each  of  us  a  glass  of  lager  beer  and  took  one 
himself.  And  then  we  all  stayed  in  there  some  time, 
and  he  again  opened  the  door  and  let  us  out  on  to 
the  sidewalk,  and  then  we  went  away.  The  door 
was  closed  and  locked  all  the  time  except  when 
opened  by  defendant  for  the  parties  to  go  in  and 
come  out.  No  liquor  of  any  kind  was  sold.  The 
defendant  gave  each  present,  on  each  occasion,  a  glass 
of  Ifl^r  beer,  and  took  one  himself.  He  wanted  us 
again,    and  we   refused." 

The  testimony  of  this  witness  is  corroborated  by 
that  of  two  other  witnesses,  Price  and  Rope,  who  say 
they  saw  him  and  Johnson  and  the  other  parties  go- 
ing into  and  coming  out  of  the  saloon,  as  detailed 
by  him.      No   other  witness  was  examined. 

In  our  opinion  this  proof  abundantly  justifies  the 
conviction.  Indeed,  it  establishes  a  twofold  violation 
of  the  ordinance.  It  shows  a  keeping  open  of  a 
saloon,  and,  also,  a  giving  away  of  a  prohibited  drink, 
on  Sunday.  The  saloon  was  not  kept  open  all  day, 
half  the  day,  or  an  hour;  but  that  was  not  neces- 
sary to  constitute  the  offense  of  keeping  open  on 
Sunday.  The  saloon  was  opened  and  kept  open  long 
enough  for  persons,  other  than  the  owner  and  pro- 
prietor, to  pass  in  and  out,  and  it  was  so  opened 
and  kept  open,  short  though  the  time  may  have  been, 
for  the  purpose  of  affording  drinks  to  those  persons; 
that  is  sufficient.      The  object  of  the  provision  against 
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keeping  open  on  Sunday  was  to  prevent  people  from 
visiting  saloons  on  that  day,  and  to  remove  the  op- 
portunity they  give  for  Sunday  drinking.  Certainly 
that  object  was  disregarded,  and,  for  a  portion  of 
the  day,  defeated,  by  Johnson.  The  violation  of  the 
law  would  have  been  more  flagrant  and  defiant,  but 
not  more  distinct  and  positive,  if  he  had  kept  the 
saloon  open  all  day. 

As  has  already  been  said,  the  provision  against 
giving  away  certain  liquors  on  Sunday  was  also  vio- 
lated. That  Johnson  gave  away  one  of  the  pro- 
hibited liquors  on  Sunday  is  not  controverted,  but 
he  contends  that  he  is  not  charged  with  that  offense. 
About  this  he  is  mistaken.  The  warrant  charges 
him  with  keeping  open,  and  also  with  ''selling  or 
dispensing''  on  Sunday.  He  did  not  sell,  but  he 
did  dispense.  To* dispense  is  to  deal  out,  to  distrib- 
ute, to  give ;  hence  giving  away  liquor  is  included 
in  the   charge  of    '<  difipeiising "   liquor. 

TSuB  Irial  Judge  erroneously  fixed  the  fine  at  $5, 
the  minimum*  fine  prescribed  by  the  ordinance  being 
$10.  The  ordinance  provides  that  offenders,  upon 
conviction,  ''shall  be  fined  not  less  than  $10  nor 
more  than  $25."  This  is  the  law  applicable  to  the 
case,  and  the  Court  had  no  power  to  impose  a  fine 
not  authorized  thereby.  This  Court,  rendering  the 
judgment  he  should  have  rendered,  changes  the  fine 
from  $5  to  $10.  AfiSrmed  with  this  change,  and  let 
Johnson  pay  all   costs. 
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117    42a  Sweet  v.   Electric  Light  Co. 

117      428 

{Knoxvllle.      September   19,   1896.) 

Statute  of  Limitations.    Saving  bar  by  new  suit  loithin  a  year. 

The  commencement  of  suit  in  a  Court  having  no  jurisdiction 
thereof  is  not  within  Code,  {  3449  (M.  &  V.),  providing  that,  if 
an  action  is  commenced  within  the  term  limited  by  the  statute 
of  limitations,  and  judgment  rendered  therein  against  the 
plaintiff  on  grounds  which  do  not  conclude  his  right  of  action, 
a  new  action  may  be  commenced  within  a  year  thereafter,  even 
if  the  term  of  the  statute  had  then  expired. 

Code  construed:  J  4446  (S.);  {  3449  (M.  &  V.);  §  2755  (T.  &  S.). 

Case  cited  and  approved:  Anderson  v.  Bedford,  4  Cold.,  464. 


FROM    HAMILTON. 


Appeal  from  Circuit  Court  of  Hamilton  County. 
John  A.   Moon,   J. 

Case  &  Case  for  Sweet. 

Shepherd  &  Frierson  for  Electric  Light  Co. 

Wilkes,  J.  This  is  an  action  for  damages  for 
personal  injuries,  caused  by  the  bursting  of  the  fly 
wheel  of  defendant's  engine,  June  28,  1893.  On 
June  22,  1894,  plaintiff  began  suit  against  defendant 
and    its    receiver    for    such     damages    in    the    United 
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States  District  Court  at  Chattanooga.  The  declara- 
tion in  this  case  alleo^es  that  the  suit  was  dismissed 
by  the  Chattanooga  Court  for  want  of  jurisdiction. 
This  suit  was  then  brought  on  the  fifteenth  day  of 
May,  1895.  Demurrer  was  interposed,  setting  up 
statute  of  limitation  of  one  year — Code,  M.  &  V., 
§  3469 — and  alleging  that  the  action  in  the  Federal 
Court  was  really  no  action  in  the  sense  of  the 
statute,  inasmuch  as  the  Court  in  which  it  was 
brought  had  no  jurisdiction,  and  the  action  was  not, 
therefore,  saved  by  the  provisions  of  §  3449,  M.  & 
V.  Code,  which  provides  that  if  the  action  is  com- 
menced within  the  term  limited  by  the  statute,  but 
judgment  is  rendered  against  the  plaintiff  upon  any 
grounds  not  concluding  his  right  of  action,  etc.,  a 
new  action  may  be  brought  within  one  year  after  the 
reversal  or  dismissal.  The  demurrer  was  sustained 
and  suit  dismissed,  and  plaintiff  has  appealed  and  as- 
signed errors. 

We  think  the  demurrer  was  properly  sustained  and 
the  suit  properly  dismissed.  An  action  commenced 
in  a  Court  having  no  jurisdiction  to  entertain  it  is 
no  action  in  the  sense  of  the  statute.  The  matter 
stands  the  same  as  if  no  suit  had  been  brought,  or 
attempted  to  be  brought,  and  the  limitation  runs  from 
the  date  of  the  injury.  If  the  action  is*  brought  in 
a  Court  without  jurisdiction,  the  whole  proceeding  is 
void  and  of  no  effect,  and  if  it  should  proceed  to 
judgment,  the  judgment  likewise  be  void  and  with- 
out validity. 
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In  Anderson  v.  Bedford^  4  Cold.,  464,  it  is  said: 
'<Id  do  case  of  which  we  are  advised,  when  the  fail- 
ure of  the  action  is  due  to  the  default,  wrong,  or 
laches  of  the  plaintiff,  has  it  been  held  sufficient  to 
authorize  the  bringing  of  another  suit,  under  the  ex- 
ception of  the  statute,  within  one  year  after  the  ter- 
mination of  the  firsf  In  that  case  the  original  suit 
was   dismissed  for  champerty. 

We  see  no  error  in  the  judgment  of  the  Court 
below,   and  it  is  affirmed  with  costs. 
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Railroad  v.    McDonough. 
{^KnoxviUe.      September  22,    1896.) 

1.  Railboads.    Burden  of  proof  as  to  observance  of  statuUrry  yrecau- 

iUms, 

The  burden  is  upon  the  plaintiff,  in  a  suit  against  a  railroad  com* 
pany,  to  prove  that  a  public  crossing  has  been  designated  by 
danger  signals  as  one,  on  approaching  which,  the  statute  re- 
quires the  bell  or  whistle  of  the  locomotive  to  be  sounded.  But 
when  plaintiff  has  proved  this  fact,  the  statute  requires  the 
railroad  company  to  show  that  the  bell  and  whistle  were 
sonnded,  as  prescribed,  pn  approaching  such  crossing.  (Post^ 
pp.  256-258.) 

Code  construed:  J 1574  (S.);  J  1298  (M.  &  V.);  J  1166  (T.  &  S.). 

2.  SupBEME  CouBT.    AjS^rmance  notwUhstanding  error. 

A  judgment  at  law  rendered  by  the  trial  Judge,  without  a  jury 
trial,  based  upon  two  distinct  grounds,  each  sufficient  in  itself 
to  support  the  judgment,  will  be  affirmed,  although  one  of  the 
Srrounds  may  be  erroneous.     (Post,  p.  258,) 


FROM     HAMILTON. 


Appeal    from    Circuit  Court  of    Hamilton   County. 
Hon.  John  A.    Moon,  J. 

Shepherd  &  Frierson  for  Railroad. 

J.    H.    Cantrell  for  McDonough. 
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McAlister,  J.  Plaintiff  below,  I.  E.  McDonough, 
recovered  a  judgment  in  the  Circuit  Court  of  Hamil- 
ton County  for  the  sum  of  thirty  dollars,  the  value 
of  a  cow  alleged  to  have  been  killed  through  the 
negligence  of  the  railroad  company.  Railroad  ap- 
pealed, and  has  assigned  errors.  The  record  shows 
that  the  cow  was  killed  at  Lookout  Crossing,  on  the 
main  turnpike  valley  road,  leading  from  Chattanooga 
down  the  Lookout  valley.  The  turnpike  at  the  cross- 
ing was  sixty  feet  wide  and  much  traveled,  it  being 
the  main  county  road  through  which  the  people  and 
stock  coming  out  of  the  valley  had  to  pass.  The  first 
ground  of  liability  alleged  against  the  company  is 
that  it  committed  a  breach  of  the  statute  which  pro- 
vides that,  '*on  approaching  every  crossing  so  dis- 
tinguished [by  danger  signal]  the  whistle  or  bell  of 
the  locomotive  shall  be  sounded  at  the  distance  of 
one-fourth  of  a  mile  from  the  crossing,  and  at  short 
intervals  until  the  train  has  passed  the  crossing." 
M.  &  V.  Code,  §  1298,  Subsec.  2.  The  insistence 
is  that  the  bell  was  not  rung  or  the  whistle  sounded 
on  approaching  the  crossing  of  this  public  road  where 
the  cow  was  killed.  The  railroad  company,  on  the 
other  hand,  insists  that  it  was  not  required  to  ring 
its  bell  or  sound  the  whistle  on  approaching  this 
crossing,  for  the  reason  that  said  crossing  is  not 
shown  to  have  been  distinguished  by  the  danger  sig- 
nal required  by  the  statute.  There  was  no  proof  on 
this  subject  by  either  side,  and  the  question  raised 
is  in  respect  of  the  burden  of   proof. 
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It  is  insisted  on  behalf  of  plaintiff,  that  the  fact 
being  shown  that  this  was  an  important  and  much 
traveled  public  road,  the  law  would  presume  that 
the  road  overseer,  ujK)n  whom  the  duty  is  devolved 
by  statute,  had  discharged  his  duty.  We  are  unable 
to  concur  in  this  contention.  The  statute  provides 
that  the  overseer  of  every  public  road  crossed  by  a 
railroad,  shall  place  at  such  crossing  a  signal,  marked 
**  Lfookout  for  the  cars  when  you  hear  the  whistle 
or  bell,''  and  the  County  Court  shall  appropriate  the 
money  to  defray  the  expenses  of  said  signs;  and  no 
engine  driver  shall  be  compelled  to  blow  the  whistle 
or  ring  the  bell  at  any  crossing  unless  it  is  so  desig- 
nated. M.  &  V.  Code,  §  1298,  Subsec.  1.  It  will 
be  observed  that  the  duty  of  the  company  to  ring 
its  bell  or  sound  its  whistle  at  public  crossings  is 
not  absolute,  but  is  contingent  upon  the  performance 
of  a  separate  and  distinct  duty  by  an  independent 
public  agent.  The  company  is  in  no  default  until 
it  is  made  to  appear  that  the  crossing  has  been  des- 
ignated in  the  manner  required  by  the  statute.  It 
is  supposed  that  the  duty  of  making  this  proof  is 
impobed  upon  the  company  by  §1300,  M.  &  V., 
which  provides,  viz.:  "No  railroad  company  that  ob- 
serves these  precautions  shall  be  responsible  for  any 
damages  done  to  persons  or  property  on  its  road. 
The  proof  that  it  has  observed  such  precautions  shall 
be  on  the  company."  It  is  quite  clear  to  our  minds 
that  this  section  has  application  alone  to  such  specific 
precautions  as  are  laid  down  in  the  statute,  and  which 
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the  company  is  required  to  observe  as  a  condition  of 
nonliability.  It  cannot,  by  any  fair  construction,  re- 
late to  such  remote  duties  as  are  contingent  upon  the 
performance  of  public  duties  by  other  officials.  More- 
over, such  a  requirement  would  impose  upon  the  com- 
pany the  duty  of    proving  a  negative. 

We  think  it  was  a  part  of  the* plaintiff's  case  to 
show  affirmatively  that  the  danger  signal  required 
by  law  had  been  posted  at  this  public   crossing. 

The  second  ground  of  liability  is  that,  when  the 
cow  appeared  upon  the  track,  the  company  failed  to 
observe  the  positive  requirements  of  the  statute,  in 
sounding  the  alarm  whistle,  putting  down  the  brakes, 
and  using  every  possible  means  to  stop  the  train 
and  prevent  an  accident.  M.  &  V.,  §  1298,  Subsec. 
3.  The  theory  of  the  company  was,  that  the  cow 
appeared  upon  the  track  so  suddenly  and  in  such  close 
proximity  to  the  engine,  that  it  was  impossible  to 
observe  the  requirements  of  the  statute.  One  wit- 
ness testified  that,  when  he  saw  the  cow,  she  was  on 
the  track  fifty  feet  away  from  the  engine,  and  that 
the  engineer  could  have  seen  her  sooner  than  the 
witness.  The  Circuit  Judge,  who  heard  the  case  with- 
out the  aid  of  a  jury,  found  for  the  plaintiff,  probably 
upon  the  theory  that  the  engineer  could  have  seen 
the  cow  in  time  to  observe  the  precautions  of  the 
statute.  There  is  sufficient  evidence  in  the  record 
to  have  warranted  the  Circuit  Judge  in  making  this 
deduction,    and   we   affirm   the   judgment. 
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Irvine  v.   Shuum. 

{KnoxviUe.      September  23,    1896.) 

1.  Statute  of  Limitations.    Foreclosure  of  mortg<ige  securing  barred 

notes. 

A  foreclosure  sale  under  a  mortgage  or  deed  of  trust  is  not  barred 
by  the  running  of  the  statute  of  limitations  against  the  notes 
secured  so  as  to  bar  the  recovery  of  a  personal  judgment 
thereon.     {Post^  pp.  260,  261.) 

Cases  cited  and  approved:  Fishery.  Fisher,  0  Bax.,  71;  Lincoln 
V.  Purcell,  2  Head,  143;  Gudger  v.  Barnes,  4  Heis.,  570;  White 
V.  Blakemore,  8  Lea,  63;  Smith  v.  Goodlett,  92  Tenn.,  230;  Har- 
ris V.  Vaughn,  2  Tenn.  Chy.,  483. 

2.  Homestead.     Right  of,  extinguished. 

The  owner  of  land  subject  to  homestead,  extinguishes  the  home- 
stead right  therein  by  purchasing  notes  given  for  the  purchase 
price  of  the  land  and  having  priority  over  the  homestead  right, 
and  by  thereafter  purchasing  the  land  at  foreclosure  sale  made 
under  deed  of  trust  g^iven  to  secure  said  notes.  There  is  no 
such  merger  of  the  legal  and  equitable  estates,  in  such  case, 
as  extinguishes  the  debt  and  lien  for  purchase  money  and  re- 
vives homestecul.     {Post,  pp.  261,  262.) 

Cases  cited:  72  Am.  Dec.,  629;  IIJ  U.  S.,  744. 

3.  MoBTOAeES  AND  Deeds  OF  Tbust.    Foreclosure  of  deed  of  trust. 

The  sale  under  a  deed  of  trust  should  be  made  by  the  trustee 
therein  named,  without  asking  the  aid  or  incurring  the  cost  of 
a  Court  proceeding  for  that  purpose,  in  the  absence  of  compli- 
cations requiring  the  direction  of  a  Court.     {Post,  p.  263.) 

Case  cited  and  approved:  Clark  v,  Jones,  93  Tenn.,  642. 


FROM     HAMILTON. 


Appeal  from  Chancery  Court  of   Hamilton  County. 

T.    M.    McCONNELL,    Ch. 
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DoDSON  &  DoDSON  for  Irvine. 
Andp:rson  &  Frierson  for  Shrum. 

Wilkes,  J.  E.  H.  Irvine  and  wife,  Allean 
Irvine,  executed  a  deed  of  trust  upon  certain  real 
estate  to  one  Gifford,  to  secure  a  debt  due  from  the 
husband  to  defendant,  Shrum.  The  wife's  name  was 
signed  to  the  deed,  but  it  did  not  appear  in  the  body, 
or  conveying  part  of  the  instrument.  The  trust  deed 
was  foreclosed,  and  Shrum  became  the  purchaser. 
Thereupon  the  wife  filed  her  bill  in  chancery,  enjoin- 
ing him  from  taking  possession  of  the  property  and 
claiming  homestead  therein.  While  this  suit  was 
pending,  Shrum  learned  that  there  was  a  debt  for 
purchase  money  upon  the  land  and  a  deed  of  trust 
to  secure  the  same.  Shrum  thereupon  bought  the 
purchase  money  notes,  and  caused  the  mortgage  to 
secure  them  to  be  foreclosed  and  bought  under  the 
foreclosure  sale,  and  took  deed  from  Montague,  the 
trustee.  He  thereupon,  by  leave  of  the  Court,  filed 
a  cross  bill,  alleging  the  purchases  under  both  trust 
deeds,  and  asked  that  title  be  decreed  to  him  free  of 
all  homestead  or  rights  in  Irvine  and  wife,  or  either 
of  them.  This  was  demurred  to  on  the  ground  that 
Montague's  right  to  enforce  the  trust  for  the  pur- 
chase money  was  barred  by  the  statute  of  limita- 
tion, inasmuch  as  his  notes  were  barred;  that  the 
legal  and  equitable  title  to  the  property  had  become 
q[ierged  in  Shrum,  and  the  purchase  money  debt 
had    been   satisfied    and    the    lien    discharged    thereby. 
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This  demarrer  was  overruled,   and    answer    was    made 
and  proof   taken,  and   decree  was   rendered   fixing  the 
right  of   Sbrum    to   the   land   superior  to  the  right  of 
homestead   and    awarding    a   writ    of    possession,    and 
from  this  decree  the  complainant  appealed.      The  case 
has  been    heard    by   the    Court  of  Chancery   Appeals, 
and  the  decree   of   the   Chancellor  affirmed,  and  com- 
plainant   has    appealed    to    this    Court     and    assigned 
errors,    raising     the    same    question     already     passed 
upon.     We  see   no   error  in   the   decree  of  the  Chan- 
cellor and    Court   of    Chancery    Appeals.      The    right 
of  Montague    to   sell    under    his    deed    of    trust    was 
Dot  barred    by  the  statute   of  limitation,  even  though, 
as   to    the    notes    secured    thereby,  the    statute    may 
have  run   so   as   to   bar  the  recovery  of   any  personal 
judgment  on  them.     The   trust  and  lien  of   the  mort- 
gage is  an   express   and   not  merely   an   implied    one. 
I^ker    V.    Fishery    9    Bax.,    71;    Lincoln    v.    Purcell^ 
2   Head,     li3;     Gadger     v.     Barnes^    4     Heis.,     670; 
White  V.   Blakeinore^    8   Lea,   62;    Smith   v.    Goodlett^ 
8   Pickle,    230;    Harris    v.    Vaiighn,    2    Tenn.    Chan., 
483. 

Neither  was  there  a  merger  of  the  legal  and 
equitable  titles  so  as  to  extinguish  the  debt  and 
cancel  the  lien.  When  Shrum  bought  under  the 
Gifford  trust  he  became  the  owner  of  the  reversion- 
ary interest  in  the  land — that  is,  the  owner  of  the 
land  subject  to  the  homestead  interest.  By  purchas* 
ing  the  mortgage  notes  he  did  not  acquire  any 
equitable    title    or    interest    in    the    land.       Montague, 
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under  his  mortgage,  held  the  legal  title  to  the  land 
superior  to  the  homestead  right,  but  for  the  pur- 
pose  of  securing  the  purchase  money  notes  otily. 
Sbrum  did  not  become  vested  with  this  legal  title 
or  right,  but  simply  held  the  debt,  which  was  an 
incumbrance  on  the  land,  and  had  only  the  right 
to  call  upon  the  trustee,  Montague,  to  sell  the  land 
for  the  extinguishment  of  such  lien.  This  he  did, 
bought  at  the  sale,  and  became  thus  vested  with  all 
the  right  which  Montague  could  confer  under  the 
power  contained  in  his  deed  of  trust.  It  is  true 
that  when  an  equitable  estate  vests  in  the  same  per- 
son in  whom  is  the  legal  title  to  the  same  prem- 
ises, the  usual  rule  is  that  the  equitable  merges 
into  the  legal  estate.  But,  in  order  to  merge,  the 
two  estates  must  be  co-extensive  as  to  the  same 
property,  and  the  doctrine  is  not  a  favorite  with 
the  Courts  and  will  not  be  applied  against  the  in- 
tention and  interest  of  the  holder  of  the  legal  title. 
Mom'e  V.  Luce^  72  Am.  Dec,  629;  15  Am.  &  Eng. 
Enc.  L.,  313  et  seq.;  2  Pomeroy's  Eq.  Jur.,  Sees. 
788-791;  Jones  on  Mortgages,  848;  Ujiit^  States 
Insurance    Co.    v.    Murphy^    111    U.    S.,    744. 

Here  the  effort  is  to  merge  the  greater  estate 
held  by  Montague  into  the  more  limited  or  less 
estate  in  remainder  or  reversion  obtained  under  the 
Gifford  trust  and  conveyance.  We  can  see  no  valid 
reason  why  Shrum  should  not  buy  under  the  Mon- 
tague foreclosure  and  obtain  all  the  rights  which  he 
could   under   that   trust,   in   order   to   protect   the  title 
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be  already  had  or  to  enlarge  his  estate  in  the  prem- 
ises, and  this  he  might  do  pending  the  action  to 
determine  his  right  under  the  GiflFord  trust,  and  with- 
out leave  of  the  Court  in  which  that  action  was 
pending.  We  have  been  cited  to  no  authority  and 
can  see  no  reason  why  Shrum  should  not  in  good 
faith  justify  the  title  he  already  had  or  buy  in  an 
additional   assurance,  or   independent   interest. 

It  is  linally  said  that  if  any  right  existed  to 
foreclose  the  mortgage  under  the  trust,  it  could  only 
be  exercised  by  making  the  sale  under  the  orders 
of  the  Chancery  Court  and  not  by  mere  motion  of 
the  trustee  out  of  Court.  It  is  the  purpose  of  such 
deeds  of  trust  to  furnish  an  easy  means  of  fore- 
closure without  the  aid  of  the  Court.  It  is  true 
the  party  foreclosing  is  not  precluded  from  going 
into  Court,  if  there  should  arise  or  exist  any  com- 
plication which  the  aid  of  the  Court  is  required  to 
remove;  but  unless  there  is  some  reason  therefor, 
the  proper  practice  is  to  sell  without  incurring  the 
cost  of  a  Court  proceeding.  Clark  v.  Jones,  9  Pickle, 
642. 

We  can  see  no  error  in  the  decree  of  the  Chan- 
cellor and  Court  of  Chancery  Appeals,  and  they  are 
aflSrmed   with   costs. 
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PucKETT  V.   Springfield. 

{Khoan)ille.      September   23,   1896.) 

1.  Waiveb.     Of  demurrer  and  nwUon  to  strike  out  replication. 

Demurrer  to  a  plea  and  motion  to  strike  out  a  replication  inter- 
posed in  the  County  Court,  and  there  overruled,  upon  which  no 
action  is  invoked  or  taken  after  appeal  to  the  Circuit  Court, 
will  be  treated  as  waived  and  abandoned  on  appeal  from  the 
Circuit  Court  to  this  Court.     (PobU  p.  268.) 

2.  Elections.     Contesting  Justice's  election. 

The  returns  in  elections  for  Justice  of  the  Peace  cannot,  under 
the  statutes  regulating  such  elections,  be  legally  compared 
until  the  Monday  succeeding  the  election,  and  the  contestant 
has  the  whole  of  that  day  to  file  notice  of  contest  with  the 
Sheriff,  and  his  rights  cannot  be  affected  or  defeated  by  the 
premature  and  unlawful  act  of  the  Sheriff  in  mailing  such  re- 
turns to  the  Governor  early  on  that  day.     {PosU  PP.  268-271.) 

Code  construed:  8J1283,  1295,  1315,  1316,  1317  (S.);  {J  1072,  1084, 
1104,  1105,  1106  (M.  &  v.);  J{  864,  875,  895,  896,  897  (T.  &  S.). 

Cases  cited:  Ex  parte  Cross,  16  Lea,  486;  Ijrallagher  u  Moore,  13 
Heis.,  260. 

3.  Same.     Same,    Repeal  of  Act  of  1835. 

Acts  1835,  Ch.  1,  Sec.  12,  providing  that  returns  in  elections  for 
Justice  of  the  Peace  should  be  made  immediately  after  the 
election,  not  having  been  carried  into  the  Code  of  1858,  stands 
repealed.     {Post,  p.  272.) 

Code  construed:  {  58  (S.):  {  42  (M.  A  V.);  J  41  (T.  &  S.). 

Cases  cited  and  approved:  State  v.  Smith,  3  Heis.,  467;  Bledsoe 
u  Stokes,  1  Bax.,  312. 

4.  Same.     Phice  of  comparing  returns  of  Justice's  election. 

That  the  Sheriff  compared  the  polls  of  an  election  for  Justice  of 
the  Peace  at  the  county  jail  instead  of  at  the  courthouse,  as 
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required  by  Code,  { 1072  (M.  &  V.)*  does  not  vitiate  the  returns, 
in  the  absence  of  fraud  and  misconduct.     {Post,  pp.  272^  273, ) 

Code  construed:  J  1283  (S.);  {  1072  (M.  A  V.);  J  864  (T.  &  S.). 

Case  cited  and  approved:  McGraw  v.  Harralson,  4  Cold.,  44. 


FROM     HAMILTON. 


Appeal    from    Circuit   Court   of    Hamilton    County. 
John  A.   Moon,   J. 

Richmond,    Chambers  &  Head  for  Puckett. 

Thomas  &   Elder  and   Shepherd  &  Frierson  for 
Springfield. 

McAlister,    J.      This    record    presents    a    contest 
over  the   office  of  Justice  of   the   Peace  for  the  First 
Civil    District  of    Hamilton   County.      The    successful 
candidates,    on  the  face  of   the    returns,    were   H.    J. 
Springfield   and   E.   T.   Hixon.      The   election  occurred 
on  Thursday,    August    2,    1894,    and,    on    the   follow- 
ing   Monday,    A.ugust    6,    complainant,    Puckett,    gave 
notice  to   the  Sheriff  of   his   intention  to   contest  said 
election,    and   requested    him    to   withhold   the   returns 
until   the   contest  should   be   decided.       This  notice,  it 
appears,    was   served   upon   the   Sheriff  about   noon  of 
Monday,    August   6,    succeeding    the    election,    but,    at 
an   earlier  hour  of   said   day,    probably   between  eight 
and   nine   o'clock,   the   Sheriff   had  mailed  to  the  Sec- 
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retary  of  State  all  the  returns  of  said  election  for 
Justice  of  the  Peace,  including  the  returns  in  con- 
troversy. It  should  have  been  remarked  that  no- 
tices of  contest  were  also  served  upon  the  success- 
ful candidates.  At  the  ensuing  term  of  the  County 
Court,  contestant,  Puckett,  filed  his  declaration,  set- 
ting forth  in  detail  the  grounds  of  his  contest.  De- 
fendant, Hixon,  filed  an  answer,  in  which  he  claimed 
to  have  been  duly  elected  and  qualified,  and  deny- 
ing specially  all  the  grounds  of  the  complaint. 
At  the  same  term,  defendant,  Springfield,  filed  a  plea 
to  the  jurisdiction  of  the  County  Court,  **  averring 
that  the  returns  of  said  election  had  been  duly  and 
regularly  made  prior  to  the  commencement  of  this 
contest  and  notice  thereof  to  the  Sheriff,  and  that, 
in  pursuance  of  said  returns,  he  had  been  duly  com- 
missioned, qualified,  and  was  in  the  discharge  of 
the  functions  of  his  ofiSce" — ^all  of  which  he  pleaded 
as  an  absolute  bar  to  this  suit  and  to  the  jurisdic- 
tion of  the  County  Court.  A  demurrer  to  this  plea 
was  interposed  by  the  contestant,  assigning  two  causes, 
to  wit:  (1)  Because  the  plea  did  not  admit  or  deny 
that  notice  of  contest  had  been  given  in  the  time 
and  mode  required  by  law;  (2)  because  it  did  not 
allege  that  the  returns  had  reached  the  Governor  or 
the  commission  had  issued  before  notice  given.  This 
demurrer  was  overruled  by  the  County  Judge,  and 
will  not  be  further  noticed,  since  it  was  not  called 
up  in  any  of  the  subsequent  proceedings  in  the  Cir- 
cuit  Court. 
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Upon  the  overruling  of  the  demurrer,  the  contest- 
ant filed  two  replications  to  the  plea,  to  wit:  (1)  De- 
nying that  the  returns  had  been  made  before  notice 
given,  and  denying  that  commission  had  issued  and 
that  Springfield  had  duly  qualified.  (2)  Averring  that 
notice  of  contest  was  served  upon  the  Sheriff  at 
11:45  A.M.  on  Monday,  August  6;  that  the  Sheriff 
claimed  to  have  then  already  mailed  the  returns; 
that  no  train  left  Chattanooga  until  1:35  p.m.  of 
that  day;  that  said  returns  were  still  within  the 
power  and  control  of  the  Sheriff;  that  it  was  easy 
for  said  Sheriff  to  procure,  and  it  was  his  duty  to 
procure,  said  returns  and  withhold  them  until  the 
contest  was  decided,  but  that  he  failed  and  refused 
to  do  so,  and  willfully  and  intentionally  aeted  with 
a  view  of  aiding  and  abetting  said  Springfield  in  all 
he  did  to  avoid  and  thwart  the  effect  of  the  notice 
mod  oo&toBt,  which  was  anticipated  by  said  Sheriff 
and  Springfield,  wherefore  what  was  done  was  illegal 
and  not  binding.  On  motion  of  counsel  for  Spring- 
field,  this  second  replication  was  stricken  out  as  in- 
suflScient  in  law.  The  cause  was  finally  heard  by 
the  Quarterly  County  Court  at  its  July  term,  1895, 
said  Court  adjudging  that  it  had  jurisdiction  of  the 
cause  and  overruling  defendant's  plea.  The  Court 
thereupon  decided  that  contestant  was  entitled  to  the 
office,  and  defendant,  Springfield,  appealed  to  the  Cir- 
cuit Court.  A  jury  was  demanded  and  granted  by 
the  Circuit  Judge.  October,  1895,  the  cause  was 
heard   by  Judge  Moon   and  a  jury  upon   the   plea   to 
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the  jurisdiction  of  the  Court,  which  resulted  in  a 
verdict  and  judgment  in  favor  of  the  defendant, 
Springfield.  The  contestant,  Puckett,  appealed  to 
this   Court   and   has   assigned   errors. 

The  first  assiornment  is  that  it  was  error  to  over- 
rule  contestant's  demurrer  to  contestee's  plea  to  the 
jurisdiction,  for  the  reason  that  said  plea  does  not 
present  a  full  and  sufiicient  answer  to  the  declara- 
tion. It  suffices  to  state,  in  respect  of  this  assign- 
ment, that  the  demurrer  was  not  overruled  by  the 
Circuit  Court.  As  already  stated,  the  demurrer 
was  overruled  by  the  County  Court,  and  it  was 
never  presented  to  the  Circuit  Court  or  any  ruling 
of  that  Court  asked  upon  it.  It  must,  therefore, 
be   treited   as   waived   or   abandoned. 

The  second  assignment  is  that  the  Coilrt  erred  in 
striking  out  contestant's  second  replication  to  defend- 
ant Springfield's  plea.  This  assignment  is  not  well 
taken  for  the  reason  already  stated  in  respect  of  the 
demurrer.  The  second  replication  to  the  plea  was 
stricken  out  by  the  County  Court,  and  the  matter  was 
not  afterward  called  to  the  attention  of  the  Circuit 
Court   or   any   ruling   made   upon   it   by   that   Court. 

The  next  assignment  of  error  arises  upon  the  charge 
of  the  Court.  The  Court  instructed  the  jury,  viz. : 
'  *  If  you  are  satisfied  from  a  preponderance  of  proof 
that  ihe  Sheriff  made  returns  to  the  Governor  of  the 
election  from  the  First  Civil  District  before  he  had 
received  notice  of  this  contest,  and  thereafter  a  com- 
mission   was    regularly    issued    and    was    received    by 
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Mr.  Springfield,  and  that  he  thereafter  qualified  as 
Justice  of  the  Peace,  then,  in  a  case  of  this  charac- 
ter and  under  the  particular  issue  in  this  case,  the 
defendant  would  be  entitled  to  your  verdict.  In  a 
contest  over  an  election  of  Justice  of  the  Peace  in 
a  case  like  this,  it  is  not  necessary  for  the  proof  to 
satisfy  you  that  the  Sheriff  actually  and  technically 
compared  the  returns  at  the  courthouse  of  the  county, 
and  on  the  Monday  following  the  election.  It  would 
be  sufficient  in  a  case  of  this  sort  for  the  Sheriff  to 
begin  comparing  the  votes  of  the  Justice  of  the  Peace 
immediately  after  the  election,  and  if  he  should  in  a 
regular  way  make  comparison  of  such  returns  prior 
to  Monday  following  the  election,  then  in  such  a  case 
he  might  properly  forward  those  returns  on  such 
Monday  or  «ven  prior  to  such  Monday.  Of  course," 
continues  the  Court,  '<this  would  not  be  the  case  if 
the  proof  were  to  show  that  by  reason  of  fraud  or 
other  improper  motive  on  the  part  of  the  Sheriff,  the 
returns  were  compared  elsewhere  than  at  the  court- 
house," etc.  The  assignment  is  that  it  was  error  in 
the  Circuit  Judge  to  charge  the  jury  that  the  returns 
of  said  election  could  rightfully  and  legally  be  mailed 
by  the  Sheriff  immediately  after  said  election  and 
before  the  first  Monday  thereafter,  and,  in  this  con- 
nection, it  is  assigned  as  error  that  the  Circuit  Judge 
refused  to  charge  as  follows: 

'*The  Sheriff,  Mr.  Skillern,  was  required  by  law 
to  compare  the  polls  at  the  courthouse  on  Monday 
after   the   election  occurring  on  Thursday,  and  deliver 
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his    certificate    thereafter    and    make    returns    of    said 
election  within  three  days  after  comparing  the  polls/' 

We  are  of  opinion  that,  in  the  instructions  given 
and  in  refusing  the  request  submitted  by  counsel  for 
contestant,  the  Circuit  Judge  was  in  error.  The 
error  committed  is  made  apparent  in  the  light  of 
the  following  provisions  of  positive  statute  governing 
this   subject: 

Section  1104  (M.  &  V.),  Code,  provides,  viz.: 
<<Any  candidate  for  Justice  of  the  Peace  intending 
to  contest  the  election,  shall  notify  the  Sheriff  of  his 
intention,  and  the  Sheriff  shall  withhold  the  returns 
in  that  case  from  the  Governor  until  the  contest  is 
decided. ' ' 

Section  1105  provides,  viz.:  **The  contestant  shall 
give  ten  days'  notice  to  the  opposing  candidates  that 
it   is   his   intention   to   contest   the   election." 

Section  1106:  <«The  County  Court  shall  hear  and 
decide   the   contest." 

Section  1084  provides,  viz.:  '*In  all  cases  in  which 
the  persons  elected  by  the  vole  of  a  single  county 
or  fraction  of  a  county  are  commissioned  by  the 
Governor,  the  returning  officer  in  such  county  shall 
make  return  of  such  election  to  the  Secretary  of 
State  by  mail,  to  be  deposited  in  the  post  office 
within  three  days  after  comparing  the  polls."  Jus- 
tices of  the  Peace  are  commissioned  by  the  Gov- 
ernor and  are  elected  by  the  vote  of  a  fractional 
part  of  the  county,  hence  this  provision  is  directly 
applicable   to   such    officers. 
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It  will  be  observed  that  the  last  section  provides 
that  the  returns  shall  be  made  within  three  days 
after  comparing  the  polls.  In  §1072  (M.  &  V.) 
Code,  the  time  for  comparing  the  polls  is  prescribed. 
That  section  provides,  viz.:  '*The  officer  or  person 
holding  any  election  of  county  officer,  shall  compare 
the  polls  at  the  courthouse  on  the  first  Monday 
after  said  election, '^  etc.  A  Justice  of  the  Peace  is 
a  county  officer.  Cross^  JEc  parte,  16  Lea,  486. 
We  think  it  is  perfectly  clear,  from  these  provisions 
of  the  Code,  that  the  returns  in  elections  for  Jus- 
tice of  the  Peace  are  to  be  compared  at  the  court- 
honse  on  Monday  succeeding  the  election,  and  that 
any  county  officer  desiring  to  make  a  contest,  is  en- 
titled to  the  whole  of  that  day  and  until  the  returns 
are  forwarded  to  the  Secretary  of  State,  to  give  no- 
tice of  such  contest  to  the  Sheriff.  The  statute  was 
intended  to  furnish  a  remedy  for  such  contests  and 
to  afford  the  contestant  a  reasonable  opportunity  to 
investigate  the  returns,  ascertain  the  result,  and  give 
notice  of  contest  before  the  returns  should  be  for- 
warded to  the  Secretary  of  State,  and  a  commission 
issued  by  the  Governor.  The  law  has  not  left  this 
matter  to  the  arbitrary  discretion  of  the  Sheriff  or 
other  returning  officer,  but  has  prescribed  his  duties, 
in  respect  to  comparing  the  polls  and  making  re- 
turns of  election,  in  plain  and  unambiguous  language. 
The  wisdom  and  i)olicy  of  the  law  is  very  obvious 
when  we  consider  that  §1104  et  seq.  (M.  &  V.)  Code, 
naakes  provision  only  for  a  contest  that  is  to  be  com- 
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nienced  before  the  returns  are  made  to  the  Governor, 
and  for  a  contest  that  cannot  be  commenced  after 
the  candidate  claiming  to  have  been  elected  has  been 
inducted  into  office  by  being  commissioned  and  qual- 
ified.     Gallagher   v.   3foot*ej    12    Heis.,    260. 

We  are,  therefore,  of  opinion  that  under  these 
sections  the  polls  could  not  legally  have  been  com- 
pared until  Monday  succeeding  the  election,  and  that 
the  contestant  was  entitled  to  the  whole  of  that  day 
to  file  notice  of  contest  with  the  Sheriff,  and  this 
right  could  not  be  defeated  by  the  action  of  the 
Sheriff  in  mailing  and  forwarding  the  returns  early 
Monday  morning.  As  opposed  to  this  construc- 
tion and  as  sustaining  the  charge  of  the  Circuit 
Judge,  counsel  for  contestee  relies  upon  Sec.  12, 
Chap.  1,  Acts  1835,  which  provides,  viz.:  **That 
the  Sheriff  of  the  respective  counties  aforesaid  shall, 
immediately  after  the  election,  make  out  a  certificate  of 
said  election,  showing  who  are  elected  Justices  of  the 
Peace  in  the  respective  districts  of  the  county,  and 
shall  forward  same  to  the  Governor,  who  shall  issue 
a  commission  to  the  Justice  or  Justices  of  the  Peace.'' 

It  suffices  to  say  that  this  section  of  the  Act  of 
1835  was  not  brought  forward  in  the  Code  of  1858, 
and  is,  therefore,  repealed.  M.  &  V.  Code,  §  42; 
State  V.  Smith,  3  Heis.,  467;  Bledsoe  v.  Stokes,  1 
Bax.,    312,   314. 

The  fourth  assignment  is  that  it  was  error  in  the 
Circuit  Judge  to  charge  the  jury  that  it  was  imma- 
terial whether    the    polls    were  or  were  not  compared 
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at   the    courthouse    and   to    refuse    to    charge,  as    re- 
quested by  the    contestant,   that    the    Sheriff    was    re- 
quired  by    law    to    compare    the    polls    at    the  court- 
hoQse.      It  appears  from  the  proof  in  this  record  that 
the  Sheriff    compared    the    polls  at    the    county    jail, 
where   he    resided    and    transacted    much    of    his  offi- 
cial  business.      In  absence  of    all    fraud    and   miscon- 
duct in  comparing  the  polls    and    counting   the  votes, 
ibis  fact  would    not    be    sufficient    to    vitiate    the  re- 
turns, but    the    safe    course  is   to    pursue    strictly  the 
requirements  of   the  statute.      McOraio   v.    HarraUouy 
4  Celd.,  44. 

For  the  errors  in  the   charge    the   judgment  is  re* 
versed  and  the  cause  remanded. 

13  p— 18 
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Hughes  Mfg.  Co.  v.  Conyees. 

[KnoxviUe.      September   23,    1896.) 

1.  Mortgages  and  Deeds  of  Trust.    Foredosure  decreed  upon  9vAt 
of  a  iunioT  lienor, 

A  foreclosure  sale  of  mortgaged  lands  will  be  decreed  at  the  suit 
of  a  junior  lienor,  without  cross  bill  by  the  mortgagee,  where 
the  latter  answers  claiming  piority  but  interposing  no  objec- 
tion to  the  sale.     {Post,  pp.  275,  276,) 

Case  cited  and  approved:  Simonton  v.  Porter,  1  Bax.,  213. 

3.  Same.     Mortgagee's  rights  under  u.surlous. 

Upon  foreclosure  of  a  mortgage  usurious  upon  its  face,  at  the 
suit  of  a  junior  lienor,  the  mortgagee  will  be  first  paid  his 
debt,  less  the  usury,  out  of  the  proceeds  of  the  sale.  (Post, 
pp,  276,  277.) 

3.  Chancery  Sale.    Right  of  redemption. 

Where  land  has  been  erroneously  sold  in  bar  of  the  right  of  re- 
demption, the  Court  will  not,  in  the  absence  of  any  complaint 
that  the  property  did  not  sell  for  full  value,  order  a  resale,  but 
will  order  that  the  sale  stand  subject  to  the  right  of  the  owner 
to  redeem.     {Post,  pp,  277,  278,) 

Case  cited  and  approved:  Hodges  v.  Copley,  11  Heis.,  332. 


FROM     HAMILTON. 


Appeal   from  Chancery  Court  of   Hamilton  County. 

T.    M.    McCONNELL,     Ch. 
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— . 

E.  Y.  Chapin   for   Hughes  Mfg.    Co. 

DoDSON    &    DoDSON    and    Thomas    &    Elder    for 
Defendants. 

WiLKESy  J.  Complainants  in  this  cause  have  a 
furnisher's  lien  upon  certain  real  property  belonging 
to  defendant,  Conyers,  and  filed  a  bill  against  him 
and  others  to  collect  the  debt  by  sale  of  the  prop- 
erty. One  Martin,  and  the  National  Home  Building 
&  Loan  Association  were  made  defendants,  and  it 
was  alleged  that  Martin  was  claiming  a  debt  against 
the  property,  but  in  fact  had  none  that  was  supe- 
rior  to  complainants';  and  that  the  building  and  loan 
association  held  debts  of  about  $9,000,  evidenced  by 
notes  and  mortgage,  but  the  justice  of  same  was 
not  conceded,  and  the  rights  of  the  parties  were 
asked  to  be  fixed  and  a  sale  of  the  property  bad. 
The  cause  was  referred  to  the  Master,  to  report 
the  debts.  Complainants'  debt  was  reported  as 
$340.79,  and  the  debt  due  the  association  about 
(10,000,  and  a  debt  due  the  City  Savings  Bank  of 
about  $636.50.  Exceptions  were  filed  and  overruled 
and  decree  entered  for  sale  and  the  property  was 
sold  to  the  building  and  loan  association  for  $9,000, 
and  the  sale  was  confirmed  to  it.  The  building 
association  was  decreed  to  have  priority,  and  after 
it  the  City   Savings   Bank  and   complainants. 

The  defendant,  Conyers,  appealed  and  assigned 
errors.  The  cause  was  heard  by  the  Court  of  Chan- 
cery Appeals    and    the    decree   of    the   Chancellor   af-* 
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firmed,  except  that  so  much  of  his  decree  as  ordered 
sale  to  be  made  free  from  the  right  of  redemption 
was  reversed  and  modified,  and  defendant  was  given 
two  years  from  the  date  of  confirmation  in  the 
Court  of  Chancery  Appeals  to  redeem  the  property. 
The  defendant,  Conyers,  has  appealed  to  this  Court 
and   assigned   errors. 

First,  that  the  Court  should  not  have  decreed 
the  foreclosure  of  the  mortgages  of  the  National 
Building  &  Lioan  Association,  except  upon  a  cross 
bill  filed  by  that  association  as  defendant,  praying 
for   such   foreclosure. 

The  complainants  were  claiming  a  furnisher's  lien 
upon  the  property,  while  the  defendant  loan  com- 
pany was  claiming  prior  mortgages  on  the  same 
property.  Under  these  circumstances,  it  was  entirely 
proper  to  have  the  loan  association,  as  well  as  all 
other  parties  claiming  liens  or  incumbrances  on  the 
property,  brought  before  the  Court,  the  rights  and 
priorities  of  the  parties  fixed,  and  the  property  sold 
for  the  satisfaction  of  the  debts.  It  was  not,  in 
the  strict  sense  of  the  word,  a  foreclosure  of  the 
mortgages,  but  a  sale  by  the  Court,  the  proceeds 
to  be  applied  as  the  priorities  of  the  parties  might 
dictate.  The  building  and  loan  association  was  not 
contesting  this  right,  but  only  claiming  its  priority. 
Slmonton   v.    Porter^    1    Bax.,    213-215. 

It  is  next  assigned  as  error  that  the  Court  of 
Chancery  Appeals  did  not  find  that  the  mortgages 
to   the    building    and    loan    association    were    usurious 
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upon  their  face,  and  hence  not  enforcible,  and  there* 
fore  refuse  any  relief.  It  is  provided  on  the  face 
of  the  mortgage  that  if  the  association  was  compelled 
to  pay  any  taxes  or  insurance^  it  might  recover  them 
back  with  eight  per  cent,  interest,  and  this  is  the 
only  provision  which,  upon  the  face  of  the  mort* 
gage,  would  render  it  usurious.  It  is  sufficient  to 
say  that  in  this  case  the  building  and  loan  associa- 
tion is  not  a  complainant  seeking  relief  upon  it« 
mortgage,  but  a  defendant,  and  even  if  the  provision 
were  usurious,  it  would  not  vitiate  the  deed  so  as 
to  prevent  a  recovery  for  the  amount  actually  due, 
and  it  is  not  claimed  that  any  usury  has  actually 
been  included  in  the  estimate  of  the  amount  due  the 
association. 

It  is  next  insisted  that  the  Court  erred  in  re- 
fusing to  order  a  resale  of  the  property,  but  in- 
stead confirmed  the  sale  already  made,  giving  the 
defendant,  Conyers,  two  years  from  the  date  of  the 
confirmation  in  the  Court  of  Chancery  Appeals  to 
make  such  redemption.  The  sale  was  made  upon  a 
credit  of  six,  twelve,  eighteen,  and  twenty -four 
months,    in   bar   of   the   right   of   redemption. 

There  is  no  question  or  contention  made  that  it 
did  not  bring  a  full  and  fair  price.  A  portion  of 
the  mortgagees  waived  the  right  to  redeem,  but  one 
— the  largest  one,  for  $5,000 — did  not.  The  prayer 
of  complainants'  bill  is  that  the  land  be  sold  on  a 
credit,    free  from   the   right  of   redemption. 

The   Court    of    Chancery   Appeals,    following    after 
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the  rule  laid  down  in  Hodges  v.  Copley^  11  Heis., 
382,  directed  the  Bale  to  stand,  and  that  defendant 
have  two  years  from  confirmation  in  that  Court  in 
which  to  redeem.  In  the  absence  of  any  allegation 
or  complaint  that  the  property  did  not  sell  for 
its  full  value,  we  can  see  no  error  in  this  action 
of  the  Court  of  Chancery  Appeals  to  the  prejudice 
of  appellant,  and  we  therefore  affirm  the  decree  of 
that   Court. 
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*Ru8H  V.  Rush. 

{KnoxviUe.      September   26,    1896.) 

1.  Appeal.    Lies  from  entry  of  decree  nu/nc  pro  tunc. 

Appeal  lies  by  a  party  adversely  affected  from  an  entry  nv/nc 
pro  tunc  of  a  decree  for  diyorce.    (Post^  pp,  280,  281.) 

2.  Dkcsbb.    Nunc  pro  tunc  for  divorce 

A  decree  for  divorce  will,  upon  satisfactory  evidence,  be  entered 
nunc  pro  tunc,  after  the  death  of  a  party,  upon  the  intervening 
application  of  a  third  x>er8oil  whose  rights,  acquired  upon  faith 
of  the  divorce,  are  jeopardized  by  the  failure  to  spread  the 
decree  upon  the  record.     (PosU  PP*  281,  282.) 

Cases  cited:  7  Cush.,  282;  89  Cal.,  478:  83  Cal.,  415. 

3.  Pleading  and  Pbacticb.    Filing  of  papers. 

A  pleading  or  other  paper  is  deemed,  in  legal  contemplation,  as 
filed  when  handed  to  the  clerk  or  his  deputy  for  that  purpose, 
although  he  may  fail  to  make  the  proper  indorsement  of  the 
fact  thereon.     {Po9t^  pp.  282,  283.) 

Case  cited  and  approved:  Montgomery  v.  Buck,  6  Hum.,  416. 

4.  Chancbbt  Pleading  and  Pbacttick.    Effect  of  pro  confesso. 

Where  the  defendant  to  an  intervening  petition,  seeking  to  have 
a  decree  for  divorce  entered  nunc  pro  tunc,  submits  to  decree 
pro  confesso,  the  averments  of  the  petition  not  in  conflict  with 
the  original  record,  stand  as  admitted.     {Post,  pp.  283,  284. ) 

Case  cited  and  approved:  Shea  v.  Mabry,  1  Lea,  319. 


FROM    HAMILTON. 


Appeal  from  the  Circuit  Court  of  Hamilton  County. 
John  A.    Moon,  J. 

*A8  to  the  entry  of  Judgments  nunc  pro  tunc,  see  the  cases  coUated  in  note  to 
(fSuUivanr.  People  (III.),  20  L.  R.  A.,  148.— Rbportbr. 
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S.    B.    Wright   for   Chaney   Rush. 
Bloom   &   Boddy   for   James   Rush. 

Beard,  J.  In  this  cause  a  petition  was  filed  by 
Meyer  and  others,  in  which  it  was  alleged  that  in 
August,  1892,  James  Rush  instituted  a  suit  in  the 
Circuit  Court  of  Hamilton  County  against  his  wife, 
Chaney  Rush,  seeking  a  decree  of  divorce  from  her; 
that  a  summons  was  issued  by  the  Clerk  of  the 
Court,  which  was  duly  served  by  the  Sheriff  of 
that  county  on  the  defendant,  Chaney;  that  after- 
wards, at  the  September  term,  1892,  of  that  Court, 
that  cause  came  on  to  be  heard  before  the  Judge 
of  the  Court,  who,  after  hearing  the  proof,  adjudged 
that  James  Rush  was  entitled  to  the  divorce  as 
prayed  for  by  him,  and  that  thereupon  a  note  of 
this  judgment  was  made  on  the  Judge's  docket  by 
him,  but  the  judgment  had  never  been  entered  or 
extended  by  the  Clerk  on  the  minute  or  record-book 
of    the   Court. 

The  petition  further  alleges  that,  subsequent  to  his 
judgment,  James  Rush,  representing  himself  to  be 
unmarried,  conveyed  certain  real  estate  for  a  valua- 
ble consideration  to  petitioners,  and  thereafter  died, 
and  that  since  his  death  Chaney  Rush,  claiming  to 
be  his  widow,  was  in  the  Chancery  Court  of  that 
county  seeking  to  set  up  a  homestead  right  in  said 
property,  upon  the  ground  that  she  had  not  joined 
in  the  conveyance  thereof.  After  alleging  these  facts, 
petitioners*  ask    that   Chaney    Rush    be   made   a   party 
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to  their  petition,  that  process  issue  against  her,  re- 
qairing  her  to  plead  to  it,  and  that  they  be  granted 
relief  by  the  entry  nunc  pro  tuno  of  the  judgment 
of  divorce  in  the  cause,  as  of  the  term  at  which 
it  was  originally   pronounced. 

A  summons   was    regularly   issued    upon    order    of 
the  Circuit   Judge,    upon   this    petition,   requiring    the 
said  Chaney  to   make  answer  thereto  by  a  fixed  day, 
and   this    summons  was   duly   served    on    her   by   the 
Sheriff.     Failing  to  answer  or  otherwise  plead,  it  was 
taken  for   confessed    against    her,    and    thereupon    the 
same  was   submitted   to   the   Court   with   other    proof, 
when  it  was  ordered    that    the    judgment   of    divorce 
he  entered  nuiic  pro   tunc,   as   petitioners  had  prayed. 
The  case  is  now   before   us  on   appeal,  and   it  is   in- 
sisted that    this  action   of    the  Court   below   was    un- 
authorized  and   void.      It  may  be  said,  preliminarily, 
there  is  no   doubt    that  where,    as    in    this   case,    the 
only  question   is  as  to  the   right  of   the   lower   Court 
to  make   such  an   order  or  entry  as  the  one  in   ques- 
tion,  that  the  decision   is   of    such   a   character   as   to 
entitle  the  party  affected  adversely   thereby   to    pros- 
ecute an  appeal  from  it.     1  Elliott's  Gen.  Prac,  Sec. 
1920,    and   notes.      It    is    equally   clear    that  a   party 
whose    rights    are    injuriously    affected    by    a    clerical 
omission   to   extend   upon  the    record    a    judgment    of 
the  Court  regularly  pronounced,  may  present  the  mat- 
ter to   the  Court,   and,  upon   a   proper   showing,  have 
the  judgment  entered   nunc  pro   tunc. 

All   Courts   have    the   right,    and   it  is   their   duty, 
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to  make  their  records  speak  the  truth,  and  a  Court, 
therefore,  in  a  proper  case,  of  its  own  motion,  may 
order  a  nunc  pro  tunc  entry  to  be  made,  and  no 
sound  reason  can  be  suggested  why  they  should  not 
exercise  this  right  and  discharge  this  duty,  upon  the 
suggestion  of  one  whose  rights  are  impaired  by  the 
failure  of  the  record  to  state  the  truth.  1  Free- 
man on  Judg.,  Sec.  64;  Balsh  v.  Shaw,  7  Gush., 
282;  Crim  v.  Hessing,  89  Cal.,  478.  And  the  lapse 
of  time  between  the  announcement  of  judgment  and 
the  making  of  this  motion  is  of  no  importance;  that 
which  is  important  is,  that  the  proof  be  clear  and 
convincing  that  the  judgment  which  it  is  sought  to 
have  entered  is  the  one  pronounced  in  the  cause. 
1  Freeman   on   Judg.,    Sec.    61. 

This  rule  applies  as  well  to  a  divorce  proceeding 
as  to  any  other,  and  its  application  is  not  affected 
by  the  fact  that  one  of  the  parties  to  the  cause  is 
dead  at  the  time  the  nunc  pro  tunc  entry  is  sought. 
1  Freeman  on  Judg.,  Sec.  61;  2  Bishop  on  Mar., 
Div.,  &  Sep.,  Sec.  687;  In  re  Cook's  Estate,  83 
Cal.,  415.  Applying  these  principles  to  this  record, 
it  will  be  readily  seen  the  Circuit  Judge  was  not 
guilty  of  any  error  in  his  action  in  this  regard. 
The  bill  of  exceptions  shows  that  there  was  found 
in  the  files  of  the  Court,  in  a  wrapper  used  by  the 
Clerk  for  keeping  the  papers  in  each  cause,  a  pe- 
tition for  divorce  by  James  Bush  against  Chaney 
Rush,  alleging  legal  grounds  for  the  same,  sworn 
to   as   required   by  the  statute.       On   the   back  of  this 
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paper  there  is  an  indorsement  that  it  was  <^  filed 
August  18,  1892;"  this,  however,  was  unsigned 
by  the  Clerk.  This  omission  was,  however,  imma- 
terial, as,  in  general,  ^<a  pleading  is  deemed  filed 
when  handed  to  a  person  in  the  Clerk's  office  to 
receive  it,  and  the  failure  of  the  Clerk  or  deputy 
to  properly  mark  it  filed  should  in  no  way  preju- 
dice the  party  filing  it."  Montgomery  v.  Buck^  6 
Hum.,  416.  Attached  to  this  petition  was  a  cost 
bond  signed    by   the   petitioner   and  surety. 

On  the  same  day — that  is,  on  August  18,  1892 — 
a  summons  was  issued  by  the  Clerk  to  the  Sheriff, 
requiring  him  to  summon  Chaney  Rush  <<to  appear 
on  the  first  Monday  in  September  next,  then  and 
there  to  answer  James  Rush  in  a  suit  for  divorce 
instituted  in  said  Court,  etc.,  and,  on  the  back  of 
this  was  found  indorsed  a  return  of  the  service  of 
the  same  on  the  defendant,  dated  August  20,  1892, 
signed  by  the  Sheriff.  The  cause  was  entered  on 
the  trial  docket  used  by  the  Court,  and,  in  a  col- 
umn left  for  the  Judge's  memoranda,  and  at  a  place 
opposite  the  entry  of  a  cause  styled  ^^ James  Rmh 
V.  Chaney  Busk,^^  was  found  noted  the  following: 
"Divorce  for    plaintiff." 

It  is  true,  as  is  objected,  that  the  record  itself 
did  not  show  when  this  memorandum  was  made,  or 
that  it  was  made  by  the  Judge  of  the  Court.  But 
this  defect  was  cured  by  the  distinct  averments  of  the 
petition  filed  against  Chaney  Rush,  asking  for  the 
entry   of   the   nunc  pro   tunc    judgment,    that    the   de- 
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cree  for  divorce  was  pronounced  by  the  Judge  of 
that  Court  at  the  September  term,  1892,  and  that 
this  notation  of  the  judgment  was  then  made  by  him, 
and  the  conclusive  evidential  effect  of  these  aver- 
ments against  plaintiff  in  error  by  reason  of  the 
order  pro  confesso  which  she  permitted  against  her. 
These  averments,  upon  this  pro  confes%o^  therefore, 
stand  as  if  they  had  been  admitted  or  agreed  to  be 
true  by  Chaney  Rush.  Upon  this  admission,  aiding 
the  record,  we  have  no  doubt  of  the  propriety  of 
the  Court's  action  in  entering  the  judgment  in  ques- 
tion  nuiic  pro   tunc.       Shea  v.    Mabry^    1    Lea,    319. 
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Cooper  v.  Hamilton,  Etc.,  B.  &  L.  Asso. 
{Knoxville.      September  26,   1896.) 


•^(knofwledged  before  Notary  who  is  a  stockholder  and  director 
grantee  corporation, 

it  that  an  acknowledgment  of  a  deed  of  trust  to  a  corpo- 
^^CT^'^^^n  was  taken  by  a  stockholder  and  director  who  was  a 
^-     ^^^^ry  Pnblic,  does  not  make  the  instrument  inyalid,  in  the 
^^uce  of  any  improper  conduct,  bad  faith,  or  undue  ad  van- 
arising  out  of  his  relation  to  the  corporation.     But  the 
•tice  is  condemned  and  discouraged. 

^  ^  «ited  and  approved:  Holmes  v.  Eason,  8  Lea,  754;  Posey  v. 
^J^^W>n,  9  Lea,  500;  Grundy  Ck)unty  v.  T.  C.  I.  &  R.  Co.,  94  Tenn., 
yCT      ^  Beaumont  v.  Yeatman,  8  Hum.,  543;  Tipton  v.  Jones,  10 

^^is.,  564;  61  IlL,  310;  13  Mich..  344. 

CL 


and  distinguished:  Rhea  v.  Isely,  1  Leg.  Rep.,  293;  Shields 
*    ^etherland,  5  I^ea,  197. 


FROM   HAMILTON. 


-Appeal    from    the    Chancery    Court    of    Hamilton 
^^nty.      T.    M.    McCoNNELL,    Ch. 

Shepherd  &  Frierson  for   Cooper. 

E.  Y.  Chapin  and   E.   M.  Dodson  for  Association. 

*  With  this  case  as  reported  in  88  L.  R.  A.,  880,  is  a  note  on  the  right  of  an  luter- 
^*^  person  to  take  acknowledgments.— Rbpobtib. 
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Wilkes,  J.  The  defendant  building  and  loan  asso- 
ciation in  this  case  claims  title  to  certain  premises 
under  the  foreclosure  of  a  deed  of  trust,  executed  by 
Cooper  and  wife,  to  secure  a  debt  due  the  association. 
The  complainants  claim  homestead  in  the  premises, 
and  the  bill  is  filed  to  secure  the  same  and  enjoin 
the  association  from  taking  possession  under  their 
foreclosure   proceeding. 

The  theory  of  the  bill  is,  that  the  deed  of  trust 
which  has  been  foreclosed  was  acknowledged  before 
one  E.  Y.  Chapin,  a  Notary  Public,  and  that  the 
acknowledgment  is  illegal  and  void,  because  the  No- 
tary, when  he  took  the  acknowledgment  of  the  hus- 
band and  wife,  was  a  stockholder  and  director  in  the 
association  and  its  attorney,  and,  being  thus  inter- 
ested, he  was  incompetent  to  take  the  acknowledg- 
ment of  any  instrument  made  to  or  for  the  benefit 
of  the  association.  The  only  question  involved  is 
whether  an  oflScer  so  interested  is  competent  to  take 
an  acknowledgment,  and  whether  this  conveyance,  so 
acknowledged,  is  valid,  and  passes  the  homestead  of 
complainant. 

The  Chancellor  was  of  opinion  the  acknowledg- 
ment was  invalid  and  the  conveyance  void  as  to  the 
homestead,  and  so  decreed,  and  defendant  appealed 
and   assigned   error. 

The  cause  was  heard  by  the  Court  of  Chancery 
Appeals,  and  the  decree  of  the  Chancellor  was  re- 
versed, and  complainants  have  appealed  to  this  Court 
and   assigned   error,  raising  the  question  before  stated. 


/ 
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There  is   quite   a   conflict    of    authority   and    div^ity 
of  holding   in   the   different   States    upon   the  question 
of  whether   the   act  of  taking   an   apknowledgment   to 
a  deed    or    other    instrument  is   a-  ministerial    or    ju- 
dicial act.      It   has   been   held  to   be  a  ministerial  act 
in   the    United    States   Ccfirts,    and   in   the   Courts   of 
Arkansas,    Georgia,    Illinois,    Kentucky,    Maine,    Mas- 
sachusetts,   Minnesota,    New    Hampshire,    New   York, 
Maryland,  and   Ohio.     In   these  States  it   is   held   that 
an  officer   may   take    acknowledgment    though    related, 
or  interested,    or   a  party.      But  it  is   held   to   be   a 
judielal    act    in    other   States,    to   wit:    Alabama,    Cal- 
ifornia, Iowa,  Missouri,  North   Carolina,  Pennsylvania, 
Virginia,  West  Virginia,  Mississippi.      The   authorities 
are  collated   in   Vol.    I.    (2d   Ed.)   Am.    &   Eng.  Enc. 
L.,   p.    489.       In    Tennessee    the    Courts    have    held 
that  the    act   is    judicial,    or    qicasi    judicial,    and    es- 
pecially   is     this     so     as     to     the     act    when    it    in- 
volves   the    privy   examination   of    a   married   woman. 
jSAea   V.    Iselyj    1    Leg.    Bep.,    292;    Shields   v.    ^eth- 
erlandj     5     Lea,     197.       This     holding     is     doubtless 
largely  due   to   the   fact   that,  under  our  statutes  orig^ 
inally,    acknowledgments   were    taken    in    open   Court, 
and  with   the   formalities   attending  other  judicial   pro- 
ceedings.     This   rule  has,  however,  been  relaxed  until 
clerks   and   deputies    and    notaries   may   take   acknowl- 
edgments   out    of    open    Court,    and    even    in    foreign 
States   where   this   State   has   no  judicial   jurisdiction. 

Aside   from   the   question   whether   the   act   is   min- 
isterial   or    judicial,    or    both,    in    its   character,    it  is 
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held,  and  properly  so,  that  it  is  unwise  and  con- 
trary to  public  policy  for  an  officer  to  take  an 
acknowledgment  to  any  instrument  to  which  he  is 
a  party,  or  in  which  he  is  interested  directly  or  in- 
directly. In  either  event  the  officer  should  be  dis- 
interested  and  entirely  impartial,  as  between  the  par- 
ties.  Devlin  on  Deeds,  Sec.  426;  Tiedeman  on  Real 
Property,  Sec.  810;  Manners  v.  Dole,  61  111.,  310; 
Gravesback  v.  Sedy^  13  Mich.,  344.  And  it  is 
held  in  a  large  number  of  cases  that  such  acknowl- 
edgments, affected  by  interest  or  relationship,  are 
invalid  and  void,  at  least  so  far  as  third  persons 
are  concerned.  1  Am.  &  £ng.  Enc.  L.  (2d  Ed.), 
493,    494. 

We  have  been  cited  to  quite  a  number  of  cases 
in  our  own  State  which  appear  to  sanction  the  hold- 
ing that  such  an  acknowledgment  is  not  invalid,  and 
among  them  the  cases  of  Beaumont  dk  Irwin  v. 
Yeatjnan,  8  Hum.,  642,  and  Tipton  v.  Janes,  10 
Heis.,  564.  These  cases  simply  involve  the  question 
whether  a  Deputy  Clerk  could  take  an  acknowledg- 
ment to  an  instrument  to  which  his  principal  was  a 
party,  or  in  which  he  was  beneficially  interested, 
and  it  was  held  proper  for  him  to  do  so,  because 
the  deputy  is  a  sworn  officer  and  disinterested. 
Several  unreported  cases  are  also  relied  on,  in  which 
it  is  claimed  this  Court  upheld  such  acknowledg- 
ments when  the  officers  taking  them  were  interested 
in  or  parties  to  the  instrument,  and  such  has  been 
the   holding  of   this   Court.       We   think   the   true  rule 
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is,  that  while  acknowledgments  taken  before  officers 
who  are  related  to  either  party  or  interested  in  the 
instruments  are  contrary  to  public  policy  and  by  no 
means  to  be  encouraged,  and  while  the  practice, 
which  has  become  so  prevalent,  should  be  discoun- 
tenanced and  discontinued,  still,  such  acknowledgments 
are  not  absolutely  invalid  and  void  because  of  such 
interest  or  relationship,  without  more.  Where  there 
is  no  imputation  or  charge  of  improper  conduct  or 
bad  faith  or  undue  advantage  arising  out  of  such 
interest  or  relationship,  the  mere  fact  that  the  ac- 
knowledgment was  taken  before  such  officer  would 
not  vitiate  the  instrument  or  render  it  void,  when 
otherwise   it   was   free  from   objection   or   criticism. 

It  is  certainly  improper  and  bad  policy  for  a 
Judge  to  preside  or  act  in  any  case  in  which  he  is 
a  party  or  interested  or  in  which  he  is  related  to 
the  parties  who  are  interested,  but  the  fact  that  a 
judicial  officer  does  so  act  in  such  case  does  not 
render  the  proceedings  or  judgments  void  or  make 
either  a   nullity. 

In  Holmes  v.  Eason.^  8  Lea,  754:,  this  question 
was  maturely  considered,  and  an  elaborate  opinion  was 
rendered  by  the  Court,  speaking  through  Judge 
Cooper,  holding  that  a  judgment  rendered  by  a  Jus- 
tice of  the  Peace  related  to  one  of  the  parties  within 
the  prohibited  degree  is  not  void,  but  voidable  only, 
and  an  execution  issued  on  such  judgment  should  not 
be  quashed  for  that  reason  alone.  The  learned  Judge 
reviewed   the    cases   thoroughly,    and,  overruling   those 
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in  conflict,  announced  the  opinion  of  the  Court,  as 
above  indicated,  as  the  best  and  most  approved  hold- 
ing. This  ruling  has  been  followed  in  Posey  v. 
Eaton^  9  Lea,  500,  and  in  Grundy  Co,  v.  Tenn,  Coal 
Co.^  10  Pick.,  326.  These  cases  go  upon  the  idea 
that  the  incompetency  of  the  officer  is  waived,  and 
that  the  judgments  are  voidable  and  not  void.  In 
accord  with  the  principles  involved  in  these  cases,  we 
think  the  better  rule  is  that  acknowledgments  before 
parties  related  or  interested  are  voidable,  but  not  ipso 
facto  void,  and  while  such  acknowledgments  will  not 
per  se  be  declared  void,  still  they  are  open  to  attack, 
and  the  Court  will  lend  a  ready  ear  to  evidence  of 
undue  advantage,  fraud,  or  oppression,  arising  out 
of  the  fact  of  such  relationship  or  interest  in  the 
officer  taking  the  acknowledgment.  In  the  case  at 
bar  it  is  not  shown  that  the  complainants  were 
prejudiced  in  any  way  by  the  facts  that  the  acknowl- 
edgment was  taken  before  Chapin,  or  that  he  prac- 
ticed any  fraud  or  deception  upon  them,  or  that  he 
obtained  any  undue  advantage  by  reason  of  his  rela- 
tion to  the  defendant  company,  or  that  he  failed, 
in  taking  the  acknowledgment,  to  do  any  thing  the 
law  required  him  to  do,  but  the  case  is  rested  solely 
and  entirely  upon  the  ground  that  an  acknowledg- 
ment thus  taken  is  ipso  facto  a  nullity  and  void. 
We  can  see  no  error  in  the  conclusion  reached 
by  the  Court  of  Chancery  Appeals,  and  the  decree 
of   that   Court   is   affirmed   with    costs. 
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Rand  v.   Life  Assurance  Society. 

{KnoawiU^.      September    26,    1896.) 

1.  IifscBAKCK,  Life.     Statements  in  application  construed.    Serious 

Ulness. 

A  statement  in  an  application  for  life  insurance  that  the  appli- 
cant has  never  had  *'any  serious  illness,"  is  held  to  mean  no 
more  than  that  he  has  not  been  so  seriously  ill  as  to  perma- 
nently impair  his  constitution  and  render  the  risk  unusually 
hazardous.     (Post,  pp.  292,  294,  295,) 

2,  Same.     Same.     Specific  dtsenses. 

A  statement  in  an  application  for  life  insurance  that  the  appli- 
cant has  never  had  certain  specific  diseases  is  held  to  mean 
that  he  has  not  had  attacks  of  the  character  named  so  serious 
as  to  indicate  a  vice  in  the  constitution,  and  to  have  some  bear- 
ing upon  general  health  or  the  continuance  of  life.  This  state- 
ment refers  to  permanent,  habitual,  and  constitutional  affec- 
tions, and  not  to  mere  temporary  ailments  which  are  curable 
and  pass  away.     (Post,  pp.  292,  294,  295.) 

Case  cited:  70  N.  Y.,  72. 

3.  Same.    Same,     Use  of  cMoraL 

A  statement  in  an  application  for  life  insurance  that  the  appli- 
cant has  never  been  addicted  to  the  use  of  chloral  refers  not 
to  a  single  or  incidental  use,  but  to  an  habitual,  customary,  or 
constant  use.     (Post,  pp.  292,  294,  295.) 

Case  cited:  70  N.  Y.,  605. 
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FROM   HAMILTON. 


Appeal  from  Chancery  Court  of   Hamilton  County. 

T.    M.    McCoNNELL,    Ch. 
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Clark  &  Brown  and  Brown  &  Spurlock  for 
Rand. 

Eakin   &   Dickey   for  Life   Assurance   Society. 

McAlister,  J.  This  bill  was  filed  in  the  Chan- 
cery Court  of  Hamilton  County  to  enforce  the  col- 
lection of  a  policy  of  life  insurance.  The  company 
resisted  the  payment  of  the  policy  upon  the  ground 
that  there  had  been  misrepresentations  made  by  the 
assured  in  his  application  which  constituted  a  breach 
of  the  warranty  contained  in  the  policy.  Certain 
issues  were  formulated,  and  a  jury  demanded  to  try 
them.  The  jury,  under  the  charge  of  the  Court, 
returned  a  verdict  in  favor  of  the  complainants.  The 
decree  of  the  Chancellor  was  affirmed  by  the  Court 
of  Chancery  Appeals,  and  the  company  has  appealed 
to-  this   Court. 

It  appears  from  the  record  that  the  assured  made 
to  the  medical  examiner  of  the  company  the  follow- 
ing statements  or  representations,  namely:  (1)  That 
he  was  then  in  good  health;  (2)  that  he  never  had 
any  serious  illness  nor  had  undergone  any  surgical 
operation,  except  for  collar  bone  broken  when  a  boy; 
(3)  that  he  had  not  been  addicted  to  the  use  of  chlo- 
ral or  any  narcotic;  (4)  that  he  never  had  any  disease 
of  the  bladder;  (5)  that  he  never  had  any  disease  of 
the  skin;  (6)  that  he  never  had  any  disease  of  the 
urinary  organs;  (7)  that  he  never  had  chronic  diar- 
rhoea; (8)  that  he  never  had  inflammatory  rheuma- 
tism;   (9)   that    he    never   had   scrofula;    (10)   that   he 
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never  had  syphilis;  (11)  that  Dr.  V.  Gibbs,  Chatta- 
nooga, were  the  name  and  residence  of  his  medical 
attendant;  (12)  that  Dr.  Gibbs  was  the  last  physician 
who  attended  him,  which  was  a  year  before,  for  a 
slight  bilious  attack;  (13)  that  he  did  not  then  use 
wine,  spirits,  or  malt  liquors;  (14)  that  he  had 
never  used  them  to  excess;  (15)  that  he  never  had 
delirium   tremens. 

The  policy  contained  the  following  warranty,  made 
both  by  the  assured  and  the  beneficiaries,  to  wit: 
"We  further  declare  and  warrant,  jointly  and  sev- 
erally, that  all  the  foregoing  statements  and  repre- 
sentations, etc.,  are  made  to  the  medical  examiner, 
etc.,  and  are  true,  and  shall  be  the  basis  of  the 
contract  with  the  society,     .     .  and   that    if    any 

untrue  or  fraudulent  statements  or  representations 
shall  have  been  made,  .  .  .  said  policy  of  insur- 
ance  shall   be   null   and   void.'' 

The  first  issue  submitted  for  the  determination  of 
the  jury  was,  whether  the  foregoing  representations 
made  to  the  medical  examiner  were  true  or  false. 
The  jury  responded  that  said  statements  were  true. 
The  fourth  issue  submitted  to  the  jury  was,  whether 
or  not,  at  the  time  said  statements  and  representa- 
tions were  made  and  the  policy  issued,  the  defend- 
ant company  knew  of  the  extent  to  which  the 
assured  had  used  intoxicating  liquors.  The  jury  re- 
sponded that  the  defendant  had  such  knowledge. 
The  material  error  complained  of  is  found  in  the 
following   instruction,  submitted   by   the   Chancellor   to 
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the  jury,  to  wit;  **In  the  first  issue  the  inquiry  is 
made,  in  Subsecs.  4,  5,  6,  as  to  whether  or  not 
the  assured  had  ever  had  certain  diseases  named  in 
the  subsections.  A  mere  temporary  ailment  of  the 
kind  named  will  not  constitute  the  diseases  named, 
as  contemplated  in  the  questions  and  answers  given. 
In  construing  policies  of  insurance,  it  must  be  gen- 
erally true  that,  '  before  any  temporary  ailment  can 
be  called  a  disease,  it  must  be  such  as  to  indicate 
a  vice  in  the  constitution,  or  be  so  serious  as  to 
have  some  bearing  at  least  on  the  general  health 
and  continuance  of  life,  or  such  as  according  to 
common  understanding  would  be  called  a  disease.' 
The  legal  meaning  of  all,  or  nearly  all,  of  the  ques- 
tions referred  to  and  asked  in  said  first  issue,  has, 
in  one  way  or  another,  been  fixed  by  law,  and  in 
finding  your  verdict  as  to  whether  or  not  the  an- 
swers of  the  assured  to  said  question  were  true  or 
untrue  when  made,  vou  will  consider  them  from  and 
under  the  meaning  as  hereinbefore  and  hereinafter 
given  you.  The  term  *  serious  illness '  in  the 
second  item,  means  such  illness  as  is  likely  to  im- 
pair permanently  the  constitution,  and  render  the  risk 
more  hazardous.  .  .  .  Addicted  to  the  use  of 
chloral,  means  habitual,  customary,  or  constant  use 
of  it.  .  .  .  You  will  consider  and  find  whether 
or  not  McGaughey  made  the  warranties  or  repre- 
sentations inquired  at)out  in  the  first  issue,  and 
whether  or  not  they  were  true  when  made,  and, 
also,    whether    or    not    the    respondent    company   had 
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knowledge  as  to  said  McGaughey's  drunken  habits, 
inquired  about  in  the  third  and  fourth  issues,  when 
the  contract   was   made." 

The  Court  of  Chancery  Appeals  adjudges  that  the 
foregoing  instructions  were  not  erroneous,  and  their 
action  is  made  the  basis  of  this  assignment  of  error. 
We  are  of  opinion  the  instruction  criticised  was  in 
accord  with   the   authorities. 

Says   Mr.    Bacon,    in   his   work  on   Life   Insurance, 
Vol.  L,   Sec.    234,   viz.:     << Before  any  temporary  ail- 
ment can   be   called   a   disease,   it  must  be  such  as  to 
indicate  a   vice   in   the    constitution,    or   be   so   serious 
as  to  have  some   bearing   upon   general   health  or  the 
continuance   of    life,    or    such    as,    according    to   com- 
mon   understanding,    would    be    called    a   disease,    and 
such  has    been    the    uniform    opinion    of    text-writers 
and  Courts.      Oushman    v.     Z7.    S.   Life  his,    Co,^    70 
N.  Y.,   72.       So  a  cold  is  not    a  disease,   though   ac- 
companied with  more  or   less  congestion  of  the  lungs; 
and  though    most,    if    not  all,    persons   will    have,    at 
a  time,    congestion   of    the   liver,    causing   slight  func- 
tional   derangement    and     temporary   illness,     yet,    in 
the    contemplation    of    parties    entering    into    contracts 
of  life  insurance,  and  having  regard  to  general  health 
and   the    continuance   of    life,    it    may   be    safely   said 
that  there   is   in    such   cases   no   disease   of    the   liver. 
When   the  applicant   says  that   he  has   never  had  any 
serious   illness,    the   Courts   will   construe   the   meaning 
to  be   that   he   has   never   been   so   seriously  ill   as  to 
permanently   impair    his    constitution    and    render    the 
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risk  unusually  hazardous.''  Bacon  on  Life  Ins.,  Vol. 
I.y    Sec.    234,   and  authorities   cited. 

So  in  the  case  of  Insurance  Co.  v.  Wilkenson^  13 
Wall.,  222,  it  was  said  statements  as  to  disease, 
complaint,  or  ailment  relate  to  permanent,  habitual, 
constitutional  affections,  and  not  to  any  temporary 
ailment  which  is  curable,  and  passes  away.  Insur- 
ance   Co.    V.     Union    Trust   Co.^    112   U.    S. 

In  the  case  of  Vanvalkenhurg  v.  American  Pop- 
ulur  Life  Ins.  Co.^  70  N.  Y.,  605,  the  question 
asked  was:  <<Does  the  insured  use  any  intoxicating 
liquors  or  substances  ? ' '  And  the  Court  held  that 
this  question  did  not  direct  the  mind  to  a  single  or 
incidental   use,    but   to   a   customary   or   habitual  use. 

Complaint  is  also  made  that  the  Chancellor  failed 
to  give  the  jury  explicit  instructions  in  respect  of 
the  use  by  the  assured  of  intoxicating  liquors.  It 
suffices  to  state  that  no  such  instructions  were  asked 
by  counsel,  and  the  jury  found,  as  a  matter  of 
fact,  that  the  representations  made  by  the  assured 
to  the  medical  examiner  ^Hhat  he  did  not  then  use 
wine,  spirits,  or  malt  liquors,"  and  <Hhat  he  had 
never  used  them  to  excess,"  was  true.  We  are 
of  opinion  the  Chancellor  correctly  expounded  the 
legal  meaning  of  the  stipulations  embodied  in  th^ 
application  and  policy  of  insurance.  The  decree  of 
the   Court  of  Chancery  Appeals  is  therefore  affirmed. 
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{KnoxvUle.      September   26,    1896.) 

1.  Chancery  Court.    JurisdietUm  to  enforce  furnUher^s  lien  on  stear^ 

boat 

Chancery  Court  has  jurisdiction  to  enforce  a  furnisher's  lien  on 
a  steamboat.  The  jurisdiction  of  the  Circuit  Court  over  this 
subject,  originally  exclusive,  is  made  concurrent  by  Acts  1875, 
Ch.  97,  extending  the  jurisdiction  of  the  Chancery  Courts. 
{P09t,  pp.  299,  300.) 

Act  construed:  Acts  1875,  Ch.  07. 

Code  construed:  §{  3457,  5319.  6109  (S.);  U  2751,  4399,  5043  (M. 
&  v.);  22  1991,  3556  (T.  <fe  S.). 

2.  Attachment.    Judgment  on  replevin  bond. 

A  judgment  cannot  be  rendered,  upon  reversal  by  this  Court,  on 
a  replevin  bond  executed  by  defendant  in  a  proceeding  to  en 
force  by  attachment  an  alleged  furnisher's  lien  on  a  steamboat, 
to  enable  him  to  retain  possession,  where  a  judgment  was  ren- 
dered below  for  the  debt,  but  the  bill  was  erroneously  dis- 
missed, on  demurrer,  as  to  the  lien,  on  the  ground  that  the 
Court  had  no  jurisdiction.  The  cause  will,  in  such  case,  be  re- 
manded for  further  adjudication  as  to  the  lien.     (Post,  pp.  300, 

m.) 

Code  construed:  215318,5322(8.);  2H298,4302(M.  &  V,);  2J3555, 
3559  (T.  &  S.). 


FROM   HAMILTON. 


Appeal  from  Chancery  Court  of  Hamilton  County, 

T.    M.    McCONNELL,     Ch. 
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Pritchard   &   SizEK   for   Manufacturing  Co. 

Chambliss  &  Chambliss  for   Weatherly. 

Caldwell,  J.  The  bill  in  this  cause  was  filed 
in  the  Chancery  Court  of  Hamilton  County,  to  col- 
lect an  alleged  indebtedness  of  $1,009.78,  for  ma- 
chinery furnished  in  the  construction  of  a  steamboat, 
and  to  enforce,  by  attachment,  an  alleged  lien  there- 
for upon  the  boat.  After  the  attachment  was  levied, 
the  defendants  executed  a  replevy  bond,  and,  by 
virtue  thereof,  were  allowed  to  retain  the  possession 
of  the   boat. 

Being  of  opinion  that  the  Chancery  Court  had  no 
jurisdiction  to  enforce  a  lien  u]:)on  a  steamboat,  the 
Chancellor,  upon  demurrer,  dismissed  so  much  of  the 
bill  as  related  to  that  subject  and  sought  that  relief. 
The  bill  was  retained  as  to  the  debt,  however,  and, 
on  final  hearing,  a  decree  was  pronounced  in  favor 
of  the  complainant  for  $688.84.  Thereupon  the 
complainant  entered  a  motion  for  a  judgment  upon 
the  replevy  bond.  This  relief  was  refused.  There- 
after the  complainant,  by  special  prayer,  appealed 
from  the  ruling  that  its  lien  could  not  be  enforced 
in  the  Chancery  Court,  and  also  from  the  ruling 
that  it  was  not  entitled  to  a  judgment  on  the  re- 
plevy  bond. 

The  Court  of  Chancery  Appeals  reversed  the 
Chancellor  on  both  propositions,  and  the  defendants 
have  appealed,  and,  by  assignment  of  errors,  raised 
the   same   questions   in   this   Court. 
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1.  Has  a  Court  of  Chancery  jurisdiction  to  enforce 
such  a  lien   as   that  asserted   in   this   cause? 

The  furnisher's  lien  upon  a  steamboat  is  a  creature 
of  statute,  having  been  created  by  Sec.  1,  Ch.  35, 
Acts  1833  (Car.  &  Nich.,  454),  which  was  carried 
into  the  Code  of  1858  at  §  1991,  and  now  appears 
as  §  2761  of  the  compilation  by  Milliken  and  Vertrees. 

The  second  section  of  the  original  statute  provides, 
among  other  things,  that  the  proceeding  to  enforce 
tlie  lien  shall  be  instituted  in  the  county  where  the 
boat  shall  then  be,  and  that  the  attachment  writ,  or 
''warrant,  shall  be  returned  to  the  County  or  Circuit 
Court  of  said  county  for  trial  by  jury,"  if  the 
amount  involved  exceeds  $50.  Car.  &  Nich.,  454. 
This  latter  provision  was  modified  and  carried  into 
the  Code  at  §3556,  in  these  words:  "If  the  amount 
of  the  debt  exceed  $50,  the  Sheriff  shall  return  the 
warrant  and  the  bond,  if  one  be  given,  into  the 
CSrcuit  Court  of  the  count}'  for  trial  before  a  jury." 
Code  (M.    &   v.),    §4299. 

It  will  be  observed  that  jurisdiction  was  in  both 
the  County  Court  and  the  Circuit  Court,  under  the 
original  Act,  and  that  it  is  in  the  Circuit  Court  only 
under  the  Code  provision.  Nothing  else  appearing, 
the  Chancery  Court  would,  undoubtedly,  be  without 
jurisdiction,  as  held  by  the  Chancellor.  But  the  sub- 
sequent Act,  enlarging  the  jurisdiction  of  the  Chancery 
Court,  gave  it  jurisdiction  to  enforce  such  liens  as 
that  asserted  by  complainant,  as  held  by  the  Court 
of  Chancery   Appeals. 


300  KNOXVILLE : 


Casey,  etc,  Mtg.  Co.  v,  Weatherly. 


That  Act  provides  ^Hhat  jurisdiction  of  all  civil 
causes  of  action  now  triable  in  the  Circuit  Court, 
except  for  injuries  to  person,  property,  or  character, 
involving  unliquidated  damages,  are  hereby  conferred 
upon  the  Chancery  Court,  which  shall  have  and  ex- 
ercise concurrent  jurisdiction  along  with  the  Circuit 
Court."  And,  <<that  from  and  after  the  passage 
of  this  Act  no  demurrer  for  want  of  jurisdiction 
of  the  cause  of  action  shall  be  sustained  in  the 
Chancery  Court,  except  in  cases  of  unliquidated  dam- 
ages for  injuries  to  person,  property,  or  character." 
Acts  1877,  Ch.  97,  Sees.  1,  2;  Code  (M.  &  V.), 
§  5043.  These  provisions  clearly  include  complainant's 
whole  case — his  lien  as  well  as  his  debt  secured  by 
that  lien. 

A  furnisher's  lien  upon  a  steamboat  is  a  civil  cause 
of  action  triable  in  the  Circuit  Court,  and  one  not 
involving  unliquidated  damages  for  injuries  to  person, 
property,  or  character.  Without  this  Act  the  Chan- 
cellor would  have  had  no  jurisdiction  to  consider  and 
adjudge  complainant's  debt;  with  it  he  had  ample 
jurisdiction  to  consider  and  adjudge  both  the  lien 
and   the  debt. 

The  decree  of  the  Court  of  Chancery  Appeals  in 
respect  of  this  matter  is  affirmed,  and  the  cause  will 
be  remanded  for  further  proceedings  upon  that  part 
of  the  bill  asserting  and  seeking  to  enforce  a  lien 
upon   the   boat. 

2.  Is  the  complainant  entitled  to  a  judgment  on 
the   replevy   bond? 
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Clearly  not,  at  the  present  stage  of  the  proeeed- 
ug.  No  lien  has  yet  been  declared.  The  bond 
stands  as  an  indemnity  in  the  room  and  stead  of 
the  boat  (Acts  1833,  Ch.  35,  Sec.  3;  Car.  &  Nich., 
454;  Code,  §3555;  Code  (M.  &  V.),  4298\  and, 
consequently,  is  not  subject  to  judgment  unless  and 
until  the  Court  adjudge  a  liability  against  the  de- 
fendant,  and   also   declare   a   lien   on   the   boat. 

Both   the   debt  and   the   lien   must  be  adjudged  be- 
fore the   bond   can  be  enforced.      Such  is  the  obvious 
meaning    of    the    law    (Acts    1833,    Ch.     35,    Sec.    6; 
Car.   &  Nich.,    455;   Code,    §3559;   Code   (M.  &   V.), 
§4302,   and   generally.  Code  (M.  &  V.),  §4255),  giv- 
ing the  right  of  judgment  upon  the  bond.      Only  the 
debt   has    been    adjudged    in    the   present    cause;    the 
question  of   lien  is   yet  to   be  adjudged. 

Hence,  the  judgment  rendered  by  the  Court  of 
Chancery  Appeals  upon  the  bond  is  premature;  and, 
being  so,  it  is  set  aside.  The  cost  of  the  last  appeal 
will  be  equally  divided  between  the  complainant  and 
the  defendants,  and  the  other  costs  accrued  will  be 
paid  as  adjudged   by  the  Court  of   Chancery  Appeals. 


/ 
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State   v.    Spbingfield. 

{Ktwxville.      September   26,    1896.) 

Justice  of  the  Peace.    Abanilonviicnt  of  office. 

A  justice  of  the  peace  does  not  abandon  or  vacate  his  office  in  the 
district  in  which  he  was  elected  by  opening  an  office  in  another 
district,  in  which  he  spends  much  more  of  his  time  and  trans- 
acts much  more  official  business,  keeping  distinct  sets  of  dock- 
ets,, books,  and  papers  for  each  district,  where  he  continues  to 
reside  in  the  former  district,  and  designates  one  day  in  every 
month  on  which  he  will  be  present  at  his  office  therein  the  en- 
tire day,  and  is  present  portions  of  other  days  at  any  time 
when  he  is  needed  to  attend  to  official  business  therein. 

Constitution  construed:  Art.  VI.,  J  15. 

Code  construed:  {  5939  (S.);  i  4902  (M.  &  V.);  i  4127  (T.  &  S.). 

Case  cited  and  approved:  Strain  v.  Hefley,  94  Tenn.,  669. 


FROM    HAMILTON. 


Appeal  from  Chancery  Court  of  Hamilton  County. 
John   A.    Moon,    J.,    sitting   by   interchange. 

W.    H.    Payne,    Pritchard,    Sizer    &    Bible,    and 
Attorney-general   Pickle   for   the   State. 

Richmond,  Chambers  cfe   Head  and  Cooke,  Swanet 
&   Cooke   for   Springfield. 
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Caldwell.,  J.  This  is  a  proceeding  in  the  name 
of  the  State  of  Tennessee,  on  the  relation  of  C.  N. 
Brown  and  others,  against  John  H.  Springfield,  to 
have  his  office  as  Justice  of  the  Peace  declared  va- 
cant,   on  account   of  alleged  abandonment. 

The  facts  of  the  case,  as  conclusively  found  by  the 
Court  of  Chancery  Appeals,  in  an  opinion  by  Judge 
Neil,  are  as  follows:  *'The  defendant  was  elected  a 
Justice  of  the  Peace  for  the  Thirteenth  Civil  District 
of  Hamilton  County,  in  March,  1890,  and  re-elected 
in  August,  1894.  He  has  kept  an  office  in  Chat- 
tanooga, in  the  Fourteenth  District,  since  December, 
1891.  During  this  period,  he  has  tried  and  dis- 
posed of  3,143  cases  at  his  Chattanooga  office,  and 
11  cases  at  his  office  in  the  Thirteenth  District,  but 
the  proof  shows  that  there  was  very  little  business 
to  attend  to  in  the  Thirteenth  District,  and  that  he 
did  nearly  as  much  as  Mr.  McGill,  the  other  Justice 
of  the  Peace  of  the  district.  He  testifies  that  he 
stayed  in  Chattanooga  when  he  had  no  official  busi- 
ness at  home,  and  sometimes  spent  the  entire  week 
in  Chattanooga,  though  he  usually  went  home  one  or 
two  evenings  in  the  week,  and  sometimes  every  even- 
ing, and  that,  since  his  re-election  in  August,  1894, 
he  has  had  a  furnished  room  in  the  same  building 
as  his  Chattanooga  office,  in  which  he  occasionally 
sleeps.  His  Chattanooga  office  is  rented  for  a  year, 
but  he  says  he  doesnH  remember  whether  the  lease 
provided  that  the  room  should  be  occupied  as  a 
Justice's    office,    but    thinks    it    did    not.       He    says, 
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further,  that  he  has  a  home  in  the  Thirteenth  Dis- 
trict, and  has  resided  there  continuously,  and  has 
kept  an  office,  and  exercised  the  functions  of  Jus- 
tice of  the  Peace  in  that  district  since  his  first  elec- 
tion; that  he  has  designated  one  day  in  every  month, 
being  the  first  Saturday,  for  the  transaction  of  offi- 
cial business  in  the  Thirteenth  District,  and  so  ad- 
vertised to  the  public,  and  never  tries  cases  anywhere 
else  than  in  the  Thirteenth  District  on  the  day  so 
set  apart  for  holding  court  there;  and  he  further 
says  it  was  also  understood  by  the  people  that  he 
would  be  at  his  residence  every  Monday  morning, 
or  at  any  other  time  that  he  was  needed,  to  attend 
to   official   business. 

*'His  residence  in  the  Thirteenth  District  is  about 
twenty-five  miles  from  Chattanooga  on  the  railroad. 
There  is  not  much  business  in  the  Thirteenth  District, 
he  says,  and  he  keeps  only  one  docket  there  for 
both  civil  and  criminal  business.  At  his  Chattanooga 
office  he  keeps  two  dockets,  one  for  civil  and  one 
for  criminal  business;  and  he  keeps  all  the  books 
and  papers  pertaining  to  the  business  of  his  Chat- 
tanooga office  at  that  office.  In  addition  to  a  docket 
for  civil  and  criminal  business  kept  by  him  in  the 
Thirteenth  District,  he  keeps  there  the  papers  per- 
taining to  the  business  of  that  office;  and,  since 
August,  1894r,  when  he  was  re-elected,  he  has  kept 
at  his  home  in  the  Thirteenth  District,  the  code  and 
statutes  furnished  to  him  by  the  State  as  Justice  of 
the   Peace,  and   for   the  office  that   he   keeps   at   Chat- 
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tanooga,  he  purchased  a  code  and  statutes.  He  had 
a  number  of  si^ns  on  the  doors  and  windows  of  his 
Chattanooga  office,  announcing  himself  as  a  Justice 
of  the  Peace,  and,  among  others,  one  on  tlie  door 
stating  that  his  sleeping  room  was  No.  212  in  the 
same  building.  He  testified  that  his  office  was  not 
profitable   unless   he   kept   an   office   in  Chattanooga.'' 

This  evidence  does  not  establish  the  proposition 
that  Springfield  abandoned  the  office  to  which  he 
had  been  elected.  It  does  not  show  an  intention 
on  his  part  to  desert  or  forsake  his  official  func- 
tions in  the  Thirteenth  District,  but,  on  the  contrary, 
it  evinces  a  studied  purpose  to  exercise  those  func- 
tions in  that  district,  and  also  in  the  Fourteenth 
District.  He  kept  a  })ermanent  place  of  business, 
with  docket,  books,  and  papers  in  each  district,  and 
divided  his  time  between  them  according  to  their 
respective   demands. 

It  is  true  that  he  spent  much  more  of  his  time, 
and  transacted  much  more  official  business,  in  the 
latter  district  than  in  the  former  one;  but  that  fact, 
though  not  calling  for  encouragement,  falls  short  of 
establishing  an  abandonment  of  official  rights  in  the 
former  district.  Notwithstanding  his  larger  business 
in  the  Fourteenth  District,  he  continued  to  reside  in 
the  Thirteenth  District  from  the  time  of  his  election, 
and  there  kept  a  place  of  business,  at  which  he 
could  be  found  one  day  in  every  month,  a  part  of 
one  day  in  every  week,  and  sometimes  oftener,  for 
the  transaction   of    official   business   pertaining   to  that 
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district.  He  did  not  remove  "from  the  district  in 
which  he  was  elected,"  and  thereby  vacate  his  office 
under  Sec.  15,  Art.  VI.,  of  the  Constitution;  nor 
did  he  fail  to  *  *  designate  some  one  day  in  every 
month"  on  which  he  would  be  present  at  his  place 
of  official  business  in  that  district  ''to  hear  and  de- 
termine all  matters  cognizable  before  him,"  as  sug- 
gested  in    §4902    of   the   Code   of   M.    &   V. 

As  correctly  said  by  the  Court  of  Chancery  Ap- 
peals, this  Court  virtually  settled  the  principle  con- 
trolling this  case,  when  it,  in  the  late  case  of  Strain 
V.  Hefey^  94  Tenn.,  669,  gave  an  affirmative  an- 
swer to  the  question:  ''Can  a  Justice  of  the  Peace, 
elected  for  one  civil  district  of  his  county,  and  hav- 
ing his  residence  there  at  the  time  of  his  election, 
and  continuously  thereafter,  with  an  office  in  that 
district,  where  he  holds  court  regularly,  on  one  day 
of  each  week,  to  try  such  causes  as  are  there  brought 
before  him,  legally  open  another  office  in  another 
civil  district  of  his  county,  and  there  issue  writs, 
try  causes,  and  deliver  judgments  on  such  days  of 
the  week  as  he  is  not  engaged  officially  in  his  own 
district  ?  " 

The  facts  embodied  in  that  question  are  substan- 
tially the  same  as  the  material  facts  disclosed  in  the 
present  case;  and  the  holding  in  that  case,  that  the 
Justice  might,  under  those  facts,  legally  pursue  the 
official  course  suggested  in  a  district  other  than  that 
of  his  residence  and  election,  was  tantamount  to  a 
holding   that   such   an   official  course  in  that  other  dis- 
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trict  did  not  operate  as  an  abandonment  or  vacation  of 
his  office  in  the  district  of  his  residence  and  election. 
For,  if  he,  by  the  pursuit  of  such  a  course,  aban- 
doned or  vacated  his  office  in  the  district  of  his 
residence  and  election,  he  thereby  put  an  end  to  his 
official  character  in  toto^  and  could  not  thereafter 
legally  perform  its  functions  in  any  district.  To 
make  his  acts  in  another  district  legal,  he  must,  of 
necessity,  be  the  rightful  incumbent  of  the  office  in 
the  district  where  elected.  If  he  may  not  lawfully 
*^ume  the  functions  of  his  office  in  the  district  of 
"^8  residence  and  election,  he  certjiinly  cannot  law- 
^"*ly  assume   them   in   any   other   district. 

^t  the  decree   dismissing   the   bill   be   affirmed. 
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Bank  v.   Chattanooga   Pulley   Co. 

{Knoxville,     September    28,    1896.) 

1.  Collateral  Security.     Pled^tee's  duty  and  I  lability  detiyicd. 

A  pledgee  who  takes,  as  collateral  security,  notes  secured  by 
retention  of  title  to  property,  incurs  no  obligation  to  sue  for 
the  property,  and,  if  he  does  so,  at  the  request  and  for  the 
benefit  of  the  pledgor,  upon  the  latter 's  agreement  to  pay  all 
expenses,  the  pledgee  assumes  no  obligation  to  take  charge  of 
the  property,  after  its  recovery,  and  advance  attorney  fees 
and  other  expenses,  and  to  sell  and  apply  its  proceeds  to  his 
debt.     {Post,  pp.  309-312.) 

2.  Contract.     To  pay  debts  pro  rata  construed. 

That  a  corporation  which  has  taken  the  assets  of  another  cor- 
poration, agreeing  to  pay  in  consideration  thereof  certain  of 
its  debts  pro  raUu  compromises  some  of  them  for  less  than 
their  face,  will  not  be  taken  into  consideration  in  determining 
the  pro  rata  amount  to  be  paid  on  another  of  the  debts.  {PosU 
pp.  312-314.) 


FROM     HAMILTON. 


Appeal   from  Chancery  Court  of   Hamilton  County, 

T.     M.     McCoNNELL,    Ch. 

Wheeler   &   McDermott   for   Bank. 

Cooke,    Swaxey   &   Cooke   for   Pulley   Company. 
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Wilkes,  J.  Suit  was  brought  by  the  bank  to 
collect  a  note  for  )p850  and  interest  from  the  de- 
fendant company.  This  note  was  made  by  the 
Chattanooga  Wood  Split  Pulley  Company  to  Willing- 
ham,  and  by  him  indorsed  to  complainant.  The 
defendant  company  took  the  assets  of  the  Split  Pul- 
ley Company,  and  agreed  to  pay.  in  consideration, 
certain  debts  of  the  old  company.  At  the  same 
time  the  note  was  delivered  to  the  bank,  collaterals 
to  the  amount  of  the  note  were  also  handed  to  it. 
These  collaterals  were  the  notes  of  the  Muskegon 
Lumber  Company,    payable   to   the   old   company. 

Upon  the  hearing,  the  Chancellor  held  that  com- 
plainant was  entitled  to  recover  the  amount  of  the 
note  and  interest,  and  gave  judgment  therefor,  and  re- 
spondent appealed  and  assigned  errors.  The  cause  has 
been  heard  by  the  Court  of  Chancery  Appeals,  and 
that  Court  was  of  opinion  that  the  course  of  deal- 
ing between  the  parties  had  been  such  that  it  would 
be  ine<|uitable  to  allow  complainant  to  recover  the 
full  amount  of  its  debt  and  interest,  unless  it  should 
be  charged  with  the  value  of  certain  personal  prop- 
erty replevied  in  Florida,  by  virtue  of  and  in  a  suit 
upon  the  collaterals  held  by  it,  and  which  it  appears 
had  never  been  disposed  of.  It  directed  that  after 
credit  should  be  entered  for  this  value,  the  defend- 
ant should  account  to  complainant  for  the  balance  of 
the  debt,  on  the  basis  of  an  estimation  of  said  debt 
in  connection  with  all  other  debts  taken  up  and 
canceled    by   the    defendant,    at   the   amount   at   which 
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they  were  canceled,  in  the  proportion  which  such 
indebtedness  thus  estimated,  all  taken  together,  bears 
to  the  property  of  the  old  company  taken  over  by 
the  new  company.  A  reference  was  ordered  to  as- 
certain the  value  of  the  collaterals  at  the  date  of 
such  reference,  the  amount  of  indebtedness  settled 
by  the  defendant,  and  the  value  of  the  prop- 
erty received  by  the  defendant  from  the  old  com- 
pany, and  the  cause  was  remanded  to  the  Chancery 
Court  of  Hamilton  County  to  execute  the  reference 
and    for   further  proceedings. 

Complainant  appealed  from  so  much  of  the  decree 
as  charged  it  with  the  value  of  the  property  re- 
plevied in  Florida,  and  defendant  from  all  the  rest 
of  the  decree,  and  specially  so  much  as  fixed  the 
value  of  the  machinery  to  be  credited  as  of  the  date 
of  reference  instead  of  the  date  when  possession  was 
taken   under   the   replevin   proceedings. 

Both  parties  appealing,  both  have  assigned  errors 
and  filed  briefs  supporting  their  contentions.  The 
theory  of  the  complainant  bank  is  that  it  only  held 
the  notes  of  the  old  company  as  collateral,  and 
while  the  old  company  was  entitled,  because  of  their 
notes,  to  recover  the  property  replevied  in  Florida 
to  secure  their  payment,  the  legal  title  of  the  prop- 
erty having  been  retained  for  this  purpose,  still  the 
bank  was  not  obliged  to  pursue  and  take  possession 
of  this  property,  but  only  to  exercise  due  diligence 
to  collect  the  collateral  notes,  which  it  did  by  suit 
and  judgment;    that,    while  the  pro[>erty  was  replevied 
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in  its  name,  this  was  done  on  the  request  of  the 
old  company,  and  for  its  accommodation,  and  not 
because  of  any  legal  obligation  so  to  do;  that  it  was 
not  bound  to  incur  any  expenses  or  advance  any 
attorney's  fees  or  to  cause  the  property  to  be  ship])ed 
after  it  was  replevied;  that  the  property  was  never 
pledged  to  the  bank,  and  it  was  never  in  its  pos- 
session, except  under  the  agreement  for  the  use  of 
its  name  by  the  old  company,  and  such  possession 
was  that  of  the  old  company,  and  not  of  the  bank, 
and  the  suit,  though  in  the  name  of  the  bank,  was 
really  the  suit  of  the  old  company,  and,  hence,  the 
bank  should  not  be  held  liable  for  the  property  or 
its  value. 

It  appears  that,  when  the  property  was  recovered 
under  the  replevin  suit  in  the  name  of  the  bank, 
but  at  the  instance  and  real  suit  of  the  old  com- 
pany, there  was  an  attorney's  fee  of  $50,  which 
had  to  be  paid  before  the  property  could  be  shipped, 
and  it  would  have  been  shipped  upon  the  payment 
of  this  fee,  but  the  fee  was  not  paid  by  either 
party,  and,  hence,  the  property  was  not  shipped, 
but  is   still  in   Florida. 

The  Court  of  Chancery  Appeals  found  that  it  was 
not  the  duty  of  the  complainant  bank  to  pay  the 
fee,  and  also  that  the  old  company  agreed  to  pay 
it;  therefore,  the  Court  was  unwilling  to  charge 
complainant  with  the  property,  and  unwilling  to 
charge  defendant  with  the  whole  debt,  and  hence  the 
reference   to  ascertain   the  present  value  of   the  prop- 
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erty,   upon  the  idea  that  defendant  should   have  credit 

therefor. 

The  defendant  contends,  however,  that  the  bank 
should  be  charged  with  the  value  of  the  property 
when  it  was  replevied,  and  not  its  present  value. 
Unquestionably  this  would  be  true  if  the  bank,  of 
its  own  motion,  had  undertaken  to  bring  this  suit 
and  replevy  this  property,  or  if  it  had  been  its 
legal  duty  so  to  do.  In  that  event,  it  must,  at  its 
peril,  have  proceeded  to  take  the  property  into  ac- 
tual possession,  and  realize  whatever  it  could  from 
it,  and  credit  the  defendant  therewith,  and  to  have 
done  everything  necessary  and  made  all  proper  ad- 
vances and  paid  all  proper  expenses,  to  realize  the 
value   of   the   property. 

But  the  Court  of  Chancery  Appeals  finds  that  the 
suit  was  brought  not  by  the  complainant  on  its  own 
motion,  and  in  discharge  of  a  duty  it  owed  as  holder 
of  the  collateral,  but  at  the  request  of  the  old  com- 
pany, and  for  its  benefit  and  accommodation,  and 
that  after  the  property  was  replevied  the  old  com- 
pany could  have  caused  its  delivery  by  advancing 
the  SoO  attorney's  fee,  and  forebore  to  do  so, 
although  it  promised  to  pay  it  through  Mr.  Patton, 
its  agent  and  officer,  who  was  also  secretary  and 
general  manager  of  defendant  company.  The  Court 
of  Chancery  Appeals  has  tried,  in  view  of  all  these 
facts,  to  do  equity  between  the  parties  by  its  decree 
and   reference. 

It   is   next    insisted    that    the    Court    of    Chancery 


SEPTEMBER  TERM,   1896.  313 

Back  V.  Chattanooga  Palley  Co. 

Appeals  erred  in  fixing  the  basis  upon  which  the  com- 
plainant should   be   allowed   to   recover   upon   the  bal- 
ance of  its   debt   after   applying   the   proceeds   of    the 
property  replevie<l,    that    basis    being    to    add   all   the 
debts  of    the    old    company    together,    including    this 
one  and    those    taken    up    by  the    new   company    by 
^^mproraise    and     canceled,    estimating    them     at     the 
^niount  at   which   they   were   compromised    instead    of 
their  original   amount,  and  allowing  complainant^  s  bal- 
aoce  to  share   in   the   proportion  which   this  indebted- 
'^^  bears  to   the  property  of   the  old  company  taken 
^^^    by  the    new   company.      The    defendant    claims 
*'  ^his   balance    should    only    prorate   with   the   bal- 
^    ^t   the   creditors   in   the   assets   of   the   old   com- 
^»     countino;   the   debts   at  the   oriorinal   amounts. 
^^    contention   is  that  the  complainant  should  have 
^Uefit    from    the    compromise    which    the    other 
tot-g  had  made,  inasmuch  as  the  old  company  was 
'    *^B8lv   insolvent. 

^    are   of   opinion   that,   under  the   facts  as  found 
by  -t-i^ 

**^   Court   of   Chancery  Appeals,  there  is  error  in 


00 


Conclusion   to   which   they  have   come,   and   in   the 

^^    rendered    by   them. 

^     the  complainant   bank   did   all   that  the   law   re- 

^^4   as   to   the   collection  of   the   collaterals,  it   can- 

^   charged  with  anything   on  that  account   unless 

^tually  collected  them  or  something  upon  them. 
^^  think  the  Court  is  correct  in  holding  that  they 
were  under  no  legal  obligation  to  bring  the  suit  to 
recover   this  property  which  was  bound  for   the  notes. 


J 
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The  Court  of  Chancery  Appeals  further  finding  that 
the  bank  brought  the  suit  merely  to  acoommodate 
the  old  company  and  for  its  benefit,  and  that  the 
old  company  agreed  to  pay  the  expense  of  the  suit, 
it  was  the  duty  of  the  old  company  to  advance  the 
fee  and  get  possession  of  the  replevied  property, 
and  to  apply  its  proceeds  to  the  debt.  We  are  of 
opinion,  therefore,  that  the  bank  cannot  be  charged 
with  anything  on  account  of  this  property,  but  the 
defendant  company  is  entitled  to  take  the  same  and 
dispose  of  it,  and  realize  from  it  such  amounts  as 
may  be  practicable.  The  bank  is,  however,  not  en- 
titled to  an  absolute  money  decree  against  the  de- 
fendant pulley  company,  but  to  have  its  debt  as 
ascertained  by  the  Chancellor,  and  to  have  a  pro 
rata  upon  it  from  the  new  company.  This  j>ro  rata 
will  be  fixed  by  ascertaining  the  entire  amount  of 
the  debts  of  the  old  company,  including  complain- 
ant's debt  as  fixed  by  the  Chancellor,  and  interest, 
and  the  debts  of  the  old  company  which  have  been 
paid  by  the  new  company,  and  by  further  ascertain- 
ing the  value  or  amount  of  assets  of  the  old  com- 
pany taken  by  the  new;  but  the  fact  that  any 
of  the  debts  have  been  compromised  and  settled 
for  less  than  their  face  will  not  be  taken  into 
consideration — in  other  words,  the  assets  of  the  old 
company  taken  by  the  new  will  he  treated  as  a 
fund  for  the  payment  of  all  the  debts  of  the  old 
company  pro  rata^  and   complainant   will   have  its  pw 

I 

I  rata   therein. 
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The  decrees  of  the  Court  of  Chancery  Appeals 
and  Chancellor  will  be  reversed  and  modified  as 
herein  indicated,  and  the  cause  is  remanded  to  the 
Chancery  Court  for  a  reference  upon  the  matters 
herein,  and  such  other  proceedings  as  may  be  de- 
sired. The  costs  of  the  appeal  will  be  paid  one- 
half  by  complainant  and  the  other  half  by  the  de- 
fendant. The  costs  of  the  Court  below  will  be  ad- 
judged by  the    Chancellor. 
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Bradshaw   V,  VanValkenburg. 

{Kno.evUl€,       September   28,    1896.) 

1.  Bills  and  Notes.     Bona  fldc  holder  of  usurious  note  protected. 

A  borut  fide  purchaser,  without  notice,  of  a  negotiable  promissory 
note,  is  not  affected  by  usury  between  the  original  parties. 
(Post,  pp.  317-320.) 

Acts  construed:  Acts  1819,  Ch.  32. 

Cases  cited  and  approved:  Ramsey  v.  Clark,  4  Hum.,  246.;  Dews 
V.  Eastham,  2  Yer.,  462;  Telford  v.  Sumner,  2  Yer.,  255;  May  v. 
Campbell,  7  Hum.,  450;  Doak  v.  Snapp,  1  Cold.,  183;  Frazier  v. 
Sypert,  2  Heis.,  343;  29  L.  R.  A.,  827. 

Cited  and  distinguished:  Tait  v.  Hannum,  2  Yer.,  350. 

2.  Husband  and  Wife.     Wife's  power  to  disaffirm  deed  on  account 

of  Infancy. 

A  wife  may  disaffirm  her  deed  executed  when  she  was  both  a 
fenu;  covert  and  a  minor.     {Post^  pp.  320-322. ) 

Case  cited  and  approved:  Walton  v.  Gaines,  94  Tenn.,  422. 

3.  Pleadings.    Essential. 

It  is  a  fundamental  principle  of  law  that  proof  without  allega- 
tions will  not  sustain  a  decree.     (Post,  p.  322.) 

Cases  cited  and  approved:  Furman  v.  North,  4  Bax.,  298;  Rogers 
V.  Breen,  9  Heis.,  679;  Bank  v.  Ins.  Co.,  85  Tenn.,  87. 

4.  Subrogation.    Eight  of,  does  not  exist,  when. 

The  beneficiary  under  a  deed  of  trust  will  not  be  subrogated  to 
the  rights  of  the  mortgagee  under  a  prior  mortgage  on  the 
land,  which  was  discharged  with  the  proceeds  of  the  loan  se- 
cured by  the  deed  of  trust,  as  against  the  right  of  the  wife  of 
the  grantor  in  the  deed,  who  executed  it  with  him,  to  disaffirm 
the  same  and  recover  her  homestead  because  she  was  a  minor 
when  she  executed  and  acknowledged  the  deed,  where  there 
was  no  agreement  that  the  proceeds  should  be  so  applied,  even 
if  the  mortgage  discharged  was  a  purchase-money  mortgage. 
(Post,  pp.  321-323,  324,  325.) 
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Cases  cited  and  approved:  Owens  w  Johnson,  8  Bax.,  265;  Durant 
V.  Davis,  10  Heis.,  522;  Rogan  v.  Simpson,  10  Heis.,  655;  Gray 
17.  Balrd,  4  Lea,  212;  Loftis  v.  Loftis,  94  Tenn.,  244:  Smith  v. 
Neilson,  13  Lea,  461;  Belcher  u  Wickersham.  9  Bax.,  111. 

Cited  and  distinguished:  Guinn  v.  Spurgin,  1  Lea,  228;  Bentlej 
V.  Jordan,  3  Lea,  353;  Byrns  v.  Woodward,  10  Lea,  444;  Mul 
herrin  v.  Hill,  5  Heis.,  58. 

5.  Marbied  Woman.     DUafflrmnnce  of  contract. 

A  married  woman  who  disaffirms  her  voidable  contract  and  re- 
covers back  her  property,  will  not  be  required  to  restore  money 
paid  or  advanced  thereon,  not  to  herself  personally,  but  to  her 
husband  or  upon  his  debts,  although  she  may  be  thereby  indi- 
rectly benefited.     [Post,  p.  523.) 

Cases  cited  and  approved:  Smith  v.  Evans,  5  Hum.,  69;  Pilcher 
V.  Smith,  2  Head,  206;  Aiken  17.  Suttle,  4  Lea,  103. 

^'  SrpREjiE  Court.     Takes  facts  as  found  by  Court  of  Chancery  Ap- 
peals. 

^^is  Court  takes  the  facts  as  found  by  the  Court  of  Chancery 
Appeals,  and  will  not  go  behind  the  finding  of  that  Court  in 
s^rch  of  additional  facts.     (Post  p.  324.) 


FROM    HAMILTON. 


Ppeal    from    the    Chancery    Court    of    Hamilton 
^^^t^%       T.    M.    MCCONNELL,    Ch. 

^  ^RT  &   Crow  and   S.  P.  Stover  for   Bradshaw. 

,        *     E.    VanValkenburg    and    Pritchard    &   Sizer 
for     ^^ 

V  anValkenburg. 


^it^ 


^^ILKES,  J.      This   bill  was  filed   by  Bradshaw  and 
to   enjoin   the   immediate    sale    of    land    under   a 
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deed  of  trust  executed  by  them,  and  to  have  an 
account  of  usury  involved  in  the  transaction.  To  it, 
as  originally  filed,  VanValkenburg,  the  trustee,  and 
the  Georgia  Loan  &  Trust  Co.,  were  made  parties. 
They  filed  answers  and  denied  the  usury,  and  stated 
that  the  money  was  really  loaned  by  one  Wakeman, 
for  whom  the  trustee  and  the  Georgia  company 
acted  as  agent.  Complainants  thereupon  filed  a  sup- 
plemental bill,  stating  that  they  did  not  know  Wake- 
man  in  the  transaction,  and  he  is  asked  to  be  made 
a  party  and  required  to  answer  as  to  the  usury. 
This  bill  was  answered,  and  Wakeman,  with  his  an- 
swer, filed  his  cross  bill,  in  which  he  stated  that  he 
was  the  owner  and  bona  fide  innocent  holder  of  the 
notes,  and  knew  nothing  of  the  transaction  between 
the  original  parties.  He  denied  all  usury,  and  asked 
that  the  deed  of  trust  be  foreclosed.  Complainants 
answered  the  cross  bill,  and  say,  in  substance,  that 
the  entrance  of  Wakeman  into  the  litigation  was  but 
another   device   to   obtain   and   cover   up   the   usury. 

An  amended  and  supplemental  answer  was  filed, 
in  which  it  was  alleged  that  Mrs.  Bradshaw,  the 
wife,  was  a  minor  when  she  executed  and  acknowl- 
edged the  deed  of  trust,  and  had  since  become  of 
age;  that  she  was  entitled  to  homestead  in  the  land 
which  then  was  being  occupied  by  herself  and  hus- 
band as  her  home,  and  she  sets  up  her  right  to 
homestead  in  the  land  as  superior  to  the  right  of 
the   morto:aoree. 

The   Chancellor    heard    the    case   on   this   multitude 
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of  pleadings  and  the  proof,  and  in  the  decree  ren- 
dered by  him  it  is  recited  that  it  was  admitted,  on 
the  hearing,  that  the  wife  was  a  minor  when  the 
deed  of  trust  was  executed  by  her,  and  that  com- 
plainants had  no  other  real  estate  except  that  in  con- 
troversy. The  decree  further  found  the  loan  usurious 
as  between  the  complainants  and  the  Georgia  Loan 
&  Trust  Co.,  but  that  John  Wakeman  was  an  inno- 
cent purchaser  of  the  note,  in  due  course  of  trade, 
for  a  valuable  consideration,  and  without  notice  of 
any  usury  or  equities  in  complainants'  favor.  He 
decreed  that  the  deed  of  trust  be  foreclosed,  and 
gave  decree  in  favor  of  Wakeman  for  the  notes  and 
interest  and  ten  per  cent,  attorney's  fees,  and  ordered 
the  property  sold  under  the  deed  of  trust,  for  cash, 
in  bar  of  any  redemption  or  homestead.  The  prop- 
erty was  sold,  and  bought  by  Wakeman  at  $375, 
and  the  sale  was  confirmed.  The  purchaser  paid  the 
costs  into  Court,  and  the  net  balance  was  credited 
on  bis  judgment,  and  a  writ  of  possession  was 
awarded,  and  complainant  appealed  and  assigned 
errors.  The  cause  has  been  heard  by  the  Court  of 
Chancery  Appeals,  and  that  Court  held,  that  while 
there  was  usury  in  the  original  transaction,  Wake- 
man could  not  be  affected  thereby,  inasmuch  as  he 
was  an  innocent  holder  of  the  notes  without  notice 
of  the  usury,  which  they  found  as  a  fact  from  the 
record.  Complainants  appealed  to  this  Court,  and, 
among  other  things,  assigned  this  holding  as  error. 
It   has^  been   held   by   our   Courts   that   usury   may 
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be  pleaded  as  against  an  innocent  holder  of  negoti- 
able paper.  Tait^s  Executors  v.  Ilatinum^  2  Yer., 
350.  But  this  was  under  the  Act  of  1741,  Ch. 
11,  which  made  all  usurious  contracts  absolutely  and 
entirely  void,  and  prior  to  the  Act  of  1819,  Ch. 
32,  and  subsequent  Acts,  making  usurious  contracts 
voidable  only  for  the  usurious  interest.  Under  the 
original  Act  of  1741,  Ch.  11,  a  note  tainted  with 
usury  Avas  void,  and  stood  upon  the  same  footing 
as  one  given  for  a  gambling  consideration,  as  to 
which  an  innocent  holder  stood  upon  no  higher  ground 
than  the  original  party.  But  after  the  Act  of 
1819,  Ch.  32,  a  usurious  contract  was  not  utterly 
void,  but  void  or  voidable,  at  the  instance  of  the 
debtor,  only  as  to  the  usury.  Rainsey  v.  Clark^  4 
Hum.,  246;  Dev.'is  v.  Eastham^  2  Yer.,  462;  Innxan 
V.  Telford^  2  Yer.,  265.  And,  with  the  change  in 
the  law,  the  Courts  have  held  that  if  a  purchaser 
of  a  note  know  nothing  of  the  usury  between  the 
original  parties,  he  will  not  be  affected  thereby. 
Ramsey  v.  Clark^  4  Hum.,  244;  May  v.  Campbell ,, 
7  Hum.,  450;  Doak  v.  S?iaj)j>,  1  Cold.,  183;  Frazier 
V.  Sypef*t,  2  Heis.,  342.  See  Lynchburg  Natiotial 
Bank  v.  Scott  Bros,^  29  L.  R.  A.,  827,  and  cases 
cited. 

The  Court  of  Chancery  Appeals  further  held,  that 
Mrs.  Bradshaw  was  a  minor  and  a  married  woman 
when  she  executed  and  acknowledged  the  deed  of 
trust,  and  that  she  could,  therefore,  disaffirm  the 
same   and   recover   her  homestead,  if   there  were  noth- 
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ing  else  in   the   way.      This  is  unquestionably  correct 
under  the  holdings  of   this  Court.      Walton  v.    Gaines^ 
10  Pick.,    422,    and    cases    there   cited.       They   found 
as  a   matter    of    fact,    however,    that    the    deed    of 
trust  was  made   to    secure    money   borrowed     by   the 
husband  to   pay   off  a   prior  mortgage  upon   the   land, 
created    before    the    marriage    of     the    husband,    and 
that   almost    the    entire    amount    was     thus    applied. 
That   Court    concluded    from    this    finding,     that    the 
execuMon  of   the   deed   of   trust    by   t^e   husband   and 
^"6  was,    in    effect,    a   transferring   and   renewing    of 
the  original    lien   incumbrance   that   existed   by   virtue 
of  the  first   mortgage   before   the   rights   of   the   wife 
attached,   and   that    it    would    be   inequitable   and   un- 
just to  deprive   the   holder   of   the   notes   of   his  secu- 
rity, imless    the    money   advanced    originally   was   re- 
funded, which   was   not    offered    to    be   done.     Citing 
Smith  V.   Evans^    5    Hum.,    69;    Pitcher   v.     CatauHs^ 
2   Head,    206;    Aik^n    v.     Suttle,    4    Lea,     103,    and 
other  cases. 

On  petition  to  rehear,  the  Court  of  Chancery  Ap*  "^< 
peals  found  the  facts  upon  this  branch  of  the  ques- 
tion more  fully  and  in  detail,  and  to  the  effect  that 
the  money  borrowed  under  the  deed  of  trust  now 
sought  to  be  foreclosed,  was  used  to  pay  off  a  prior 
mortgage,  executed  by  the  husband  and  wife  on  the 
aame  property,  and  the  money  received  from  this 
prior  mortgage  was  used  to  pay  off  a  debt  secured 
by  a  mortgage  executed  prior  to  that  time  and  be- 
fore    the     husband^s     marriage;     but     this    fact,     the 

13  P— 21 
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Court  held,  would  not  alter  the  conclusion  already 
reached. 

The  complainants  have,  assigned  this  holding  also 
as  error,  and  the  contention  is  (1)  that  the  ques- 
tion of  refunding  the  money  received  on  the  execu- 
tion of  the  trust  deed,  and  the  question  of  sub^-o- 
gation  or  substitution  to  the  rights  of  the  original 
lender  of  the  funds  to  the  husband  before  his  mar- 
riage, were  not  in  any  way  raised  or  set  up  in  the 
pleadings;  (2)  that  there  is  no  case  for  substitution 
or  subrogation  to  the  rights  of  the  original  creditor 
made   out   by   the  facts   of  the   case. 

We  think  this  error  is  well  assigned.  It  is  a 
fundamental  principle  of  the  law,  that  proof  without 
allegations  will  not  sustain  a  decree.  Funnan  v. 
Norths  4  Bax.,  298,  299;  Rogers  v.  Breen,  9  Heis., 
679;    BanJc   v.    Inmtrance    Co.^    85    Tenn.,    87. 

The  matter  of  subrogation,  substitution,  and  re- 
funding of  the  amount  received  on  the  deed  of  trust, 
was  in  no  way  raised  in  the  pleadings.  Neither  is 
there  any  case  for  subrogation  or  substitution  made 
out  by  the  facts  in  this  cause.  Here  the  attempt 
is  made  to  subrogate  Wakeman  through  two  removes 
back  to  the  rights  of  the  original  holder  of  the 
first  mortgage  executed  before  the  husband  married. 
There  was  no  agreement  for  any  subrogation,  but 
each  transaction  was  separate  and  distinct,  and  each 
was  made  simply  to  obtain  the  loan  of  money  with- 
out any  agreement  as  to  how  it  should  be  applied, 
or   for   any  substitution   or   subrogation   because  of    its 
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use.     It  is  not  a  proper  case  for  subrogation.      Owens 

V.  Johnsaiiy   8  Bax.,   265;    Durant  v.   Davis^  10  Heis., 

522;    Roga7i    v.     Simpson^    10    Heis.,    655;    Gray   v. 

Baird,  4   Lea,  221;    Loft  is  v.   Loftis,   10  Pickle,   244; 

S) filth  V.    Neilson^    13   Lea,    461;   Bdcher  v.     Tr/<?Ar^- 

*Aam,    9   Bax.,    111. 

The    cases    cited   by   the   Court    of    Chancery   Ap- 

P^ls   hold  that  a  married   woman   cannot  disaffirm   a 

voidable  contract   and    recover    back    property   except 

on    condition  'that    she    restore    the    purchase   money 

actually  received   by  her.      The   rule   does   not  apply, 

however,  as   to   her,  when   the   money  is   not   actually 

received    by   her,    but    is    paid    to    her    husband,    or 

^^    his  debts,  even  though  she  directly  or  indirectly 

^^'^e    benefit    therefrom.       It  is   at   last   a   debt  in- 

'"^^l     by   her    husband,    and    the    benefit    to   her   is 

^*icidental,    and    because   of    her    relation   to   him. 

^^      only   in   case   of    actual    receipt    of    money   by 

^l^at   she   is   compelled    to    refund    as   a   condition 

'^^lief,    and   then   only   upon   proper   pleadings,  and 

^^e  extent  of   the  amount  actually  received  by  her. 

'  *^A   V.    Evans^    5    Hum.,  69;   Pilcher   v.    Smithy    2 

^^^1,    206;    Aikm  v.    Suttle,    4   Lea,    103. 

^he  decision  of  the  Court  of  Chancery  Appeals 
^^^  of  the  Chancery  Court  must  be  reversed,  and 
"^^  sale  made  to  defendant,  Wakeraan,  set  aside. 
Complainants  are  entitled  to  their  homestead.  The 
cause  will  be  remanded  to  the  Chancery  Court  below, 
and  proper  orders  made  to  secure  the  homestead  to 
them,  and   for  such  further  action  as  the  complainant, 
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Wakeman,  in  the  cross  bill  may  see  proper  to  take. 
The  complainant,  Wakeman,  will  pay  all  the  costs 
of  the  appeal  and  of  the  Court  below  subsequent  to 
the  filing  of  his  cross  bill.  The  other  costs  will  be 
adjudged   on   final   hearing   in   the   Ck)urt   below. 


OPINION    ON    PETITION    TO    REHEAR. 

Wilkes,  J.  A  petition  to  rehear  has  been  filed 
in  this  cause,  in  which  it  is  insisted  that  a  fact  is 
disclosed  by  the  record  which  has  not  been  passed 
upon  by  the  Court  of  Chancery  Appeals,  and  which 
would   change   the    holding   of   this   Court. 

This  Court  takes  the  facts  as  they  are  found  by 
the  Court  of  Chancery  Appeals,  and  will  not  seek 
to  go  behind  that  finding  to  search  for  other  fa<;ts 
which  counsel  may  deem  important.  If  there  were 
nothing  else  in  the  petition,  therefore,  it  must  be 
dismissed,  as  the  Court  of  Chancery  Appeals  was  not 
requested  to  find  the  additional  facts  now  deemed  im- 
portant. 

The  additional  fact  which  is  it  alleged  exists  in  the 
case,  is  that  the  original  debt,  secured  by  the  first 
deed  of  trust  given  prior  to  the  marriage  of  com- 
plainant, Bradshaw,  was  a  debt  contracted  for  the 
purchase  money  of  the  lot  in  controversy,  and  it  is 
insisted  that,  under  the  provisions  of  the  Code,  §  2935 
(M.  &  v.),  and  the  decisions  of  this  Court,  when 
money  has  been  borrowed  to  be  applied  to  the  pay- 
ment  of   the   purchase  price  of   land,  the  debt  so  con- 
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tractecl    is    entitled    to    priority   over    the    homestead 
right.        Citing     Chiinn     v.      Spxtrgm^     1     Lea,     228; 
BentJey    v.     Jordariy    3    Lea,     353;    Byrns    v.     Wood- 
ward^   10    Lea,    444;    Midhei^rin  v.    77«7/,   5  Heis.,   58. 
Now,    if    petitioner   is   correct   in   his   view   of    the 
\aw,   it  is   evident   that    Wakeman,    the    holder   of   the 
debt  in  this   case,   could   only   be    let   into   the    rights 
of  the  original    creditor    upon  the  idea  of   subrogation 
or  substitution,   which,  we   have   already    held,    is   not 
raised  by  the  pleadings  in  the  case,  and   cannot   there- 
^^re  be  considered. 

^«t  petitioner   is   mistaken   in  the  law,  even  if  the 

racfs  be  as  he  claims.      The  case  most  nearly  in  point 

^'Pportiog    his    contention    is    the    case   of    Guinn   v. 

P^^f'gfn^   1   Lea,   228.      This   case   has   been   expressly 

^^^^i-uled   in   the   case   of   Loftin  v.   Loftis,   10  Pickle, 

'   ^nd   the  other  cases  cited   by  petitioner  are  there 

^^^ited    upon    and    shown    not    to    be    in   conflict 

^he   principle   there   announced   that  a  party  who 

F  ►  s    ^^    purchase    money   is    not   thereby   substituted 

^^V>rogated    to    the   priority   or   liens   in    favor   of 

^^iginal   creditor,    and   if    he    secure    himself    by 

^^^ge    his    rights    will   depend    on    the    mortgage 

^ot  on  the  original  transaction.      Loftis  v.   Loftis^ 

^^   fickle,    243. 

Mie  petition   to   rehear   is   dismissed. 


i 
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Insurance  Co.  v.  Railroad. 
{KiwxviUe,       September   30,    1896.) 

1.  Principal  and  Agent.     Delegation  of  age^ifs  aiiUwrUy. 

An  order  by  one  broker  to  another  to  purchase  cotton  for  a  spec- 
ified company,  does  not  make  the  latter  the  owner  of  cotton 
purchased  in  his  own  name,  by  a  third  broker  employed  with- 
out authority  by  the  second  broker  to  fill  the  order.  {Post, 
pp.  327-331.) 

Case  cited  and  approved:  Lancaster  Mills  v.  Merchants,  etc., 
Co.,  89  Tenn.,  61. 

2.  Supreme  Court.    Not  bound  by  conclusions  of  law  drawn  by  Court 

of  Cliancery  Appeals. 

A  conclusion  drawn  by  the  Court  of  Chancery  Appeals  from 
certain  facts  found  by  it,  that  the  ownership  of  cotton  in  suit 
was  in  a  specified  company,  is  a  conclusion  of  law  which  is  not 
binding-  upon  this  Court.     {Post,  pp.  329-332.) 


FROM    HAMILTON. 


Appeal   from   Chancery  Court,  of   Hamilton  County. 

T.     M.     McCoNNELL,    Ch. 

Pritchard   &   SiZER   for   Insurance   Company. 

Cooke,    Swaney   &   Cooke   for   Railroad. 

Beard,     J.       This    bill    seeks    to    subrogate    com- 
plainant,   an   incorporated    insurance    company,    to   the 
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rights  of   the   owner  of   one   hundred   and   three  bales 
of  cotton,    burned   while    in    the    constructive    posses- 
sion of    the   defendant    railway   company,    under   bills 
of  lading    issued    therefor,    and   which   were    covered 
*t    the    time    of     the    fire,     as     is    alleged,     by    an 
^P^Q  policy  issued   by  complainant   to   the   owner,  the 
Thorndike     Company,     of     Massachusetts.      The     bill 
^^^ts    the    payment    of     the    loss    by    the    insurance 
company   to    the  Thorndike    Company,    and    rests   the 
right    of     subrogation     upon     the     ground    that    the 
primary  liability  for    this    loss    was    on    the   railway 
company.      On   the   trial   of  the   case,    the   Chancellor 
dismissed    the    bill,    and,    upon   a   hearing,    the    Court 
of  Chancery  Appeals  affirmed  this  decree  of  dismissal. 
It  is  now   before  us  on   appeal  from   the   last   decree. 
The  facts,    as    found    by   the   Court    of    Chancery 
Appeals,   so   far   as   they   affect   the   question — the   an- 
swer to   which   is   held   to    be   conclusive   of   this   case 
—are  as   follows:    The  complainant,  some   time  before 
the  fire  referred  to,  had  issued   to   the  firm  of   Bliss, 
Fabyan     &     Co.     an     open      policy     of     marine     in- 
surance,    in    which    it    agreed    to     insure     this     firm 
"for  whom   it    might    concern,"    in    case   of    loss   to 
be  paid   to  that   firm,    '  ^  on   cotton   covering   all   ship- 
ments,  etc.,    to    attach    from    the    time    of    purchase 
on    all    cotton    for    their   own   account    or   purchased 
for    the    account    of     .     .     .     Thorndike   Company," 
and  many   others   named.      This    policy   was   in   force 
at  the  date  of   the  tire   out  of   which  this  controversy 
grows.      Bliss,    Fabyan   &   Co.    were   commission   mer- 
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chants  of  Boston,  Mass.,  as  well  as  the  purchasing 
agents  of  the  Thorndike  Company,  one  of  the  mem- 
bers of  the  firm  being  also  the  treasurer  of  this 
latter  company.  This  firm  gave  two  orders  to 
Charles  Starrow  &  Co.  for  the  account  of  the 
Thorndike  Company.  One  of  these  orders  was  for 
the  purchase  of  five  hundred  bales  of  cottDn,  and 
the  other  for  one  thousand  bales.  Instead  of  per- 
sonally executing  these  orders,  Starrow  &  Co., 
soon  after  receiving  them,  to  wit,  on  the  twelfth 
of  October,  gave  an  order  to  J.  C.  Graham  &  Co., 
their  correspondents  in  the  city  of  New  York,  to 
buy  five  hundred  bales  for  Bliss,  Fabyan  &  Co., 
and,  on  the  fourteenth  of  October,  another  order  to 
buy  one  thousand  bales  for  the  same  firm.  On  this 
last  named  day,  Graham  &  Co.  wired  the  manager 
of  the  Chattanooga  Cotton  Compress  Co.  an  offer 
to  buy  three  hundred  bales  of  cotton  of  a  particu- 
lar grade  and  at  a  fixed  price,  which  offer  was 
accepted  by  this  latter  company.  This  offer  of  pur- 
chase from  Graham  &  Co.  upon  its  face  was  made 
for  themselves,  and  was  accepted  by  the  compress 
company  as  if  they  were  the  real  vendees.  The 
cotton  to  fill  this  contract  of  sale  was  brought  from 
Alabama  to  Chattanooga,  and  was  there  by  the  ven- 
dor weighed,  tagged,  and  marked,  in  order  to 
identify  it  as  the  property  which  was  the  subject 
of  this  sale.  While  in  this  condition,  and  still  in 
the  possession  of  the  compress  company  awaiting 
compression   with   a  view   to   shipment,    the    defendant 
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railway  company  issued  and  delivered  to  the  com- 
press company  its  bill  of  lading,  in  which  it  ac- 
knowledged receipt  of  this  cotton  and  fixed  its  line 
of  travel.  Acting  under  instructions  from  Graham 
&  Co.,  the  compress  company  made  the  bill  of  lad- 
ing recite,  "Consigned  to  order;  notify  the  Thorn- 
dike  Company,  Thorndike,  Mass."  In  a  few  hours 
thereafter,  and  while  the  cotton  was  still  in  actual 
possession  of  the  compress  company  awaiting  com- 
pression, the  fire  occurred  that  destroyed  the  one 
hundred   and   three   bales   in   question. 

Upon  these  facts  the  question  of  law  is,  was 
this  cotton  the  property  of  the  Thorndike  Company 
at  the  time  it  was  burned?  Complainant  rests  its 
right  to  recover  upon  the  theory  that  it  was.  It 
avers,  in  its  bill  in  this  cause,  that  it  paid  this 
company  the  net  value  of  this  property  '*in  full  of 
this  loss,"  and  distinctly  claims,  by  this  payment  it 
''became  substituted  and  subrogated  to  the  right  of" 
the  company  against  the  railway  company.  It  is 
obvious,  therefore,  if,  at  the  time  of  the  fire,  the 
Thorndike  Company  had  no  rights  growing  out  of 
the  destruction  of  this  cotton  which  it  could  enforce 
against  the  common  carrier,  then  the  complainant 
must  fail,  ''for,  by  subrogation,  the  insurer  obtains 
no  right  which  the  assured  could  not  enforce." 
Lancaster  Milh  v.  Merchants^  Cotton  Compress  Co,^ 
89  Tenn.,    61;    Sheldon   on   Subrogation,    Sec.    269. 

An  examination  of  the  statement  of  facts  hereto- 
fore   set    out   will   show   that   the    same    is   strikingly 
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defective  in  connecting  the  Thorndike  Company  with 
this  purchase.  The  orders  to  purchase,  referred  to 
in  this  statement,  did  not  come  from  that  company, 
but  originated  with  Bliss,  Fabyan  &  Co.  This  latter 
firm  placed  these  orders  with  Charles  Starrow  &  Co. 
to  purchase  cotton  <*on  account  of  the  Thorndike 
Company,"  but  the  record  is  absolutely  silent  as  to 
any  authority  to  Bliss,  Fabyan  &  Co.  to  so  place 
them.  It  is  equally  defective  in  failing  to  furnish 
any  evidence  of  the  knowledge  of  the  Thorndike  Com- 
pany of  the  purchase  of  this  cotton  until  after  it 
was  destroyed  by  fire.  But  were  it  true  that  Bliss, 
Fabyan  &  Co.  acted  on  the  authority  of  their  prin- 
cipal in  giving  these  orders  to  Starrow  &  jCJo.,  yet 
so  far  as  appears  in  this  cause  this  latter  firm  had 
no  right  to  delegate  their  execution  to  another.  It 
is  a  '* general  principle  that  an  authority. to  delegate 
a  delegated  authority  will  not  be  presumed  when 
such  delegated  authority  is  regarded  as  a  personal 
trust.  Thus,  inasmuch  as  a  principal  employs  a 
broker  from  the  opinion  he  entertains  of  his  personal 
skill  and  integrity,  a  broker  has  no  right,  without 
notice,  to  turn  his  principal  over  to  another  of  whom 
he  knows  nothing."  E well's  Evans  on  Agency,  *40; 
Cockram    v.    Mam^    2    M.    &   S.,    301. 

Instead,  however,  of  giving  to  Thorndike  Com- 
pany, as  the  law  required  them  to  do,  the  benefit 
of  their  skill  and  integrity  in  the  discharge  of  their 
commission,  Starrow  &  Co.,  without  authority,  em- 
ployed  Graham    &    Co.,    of    New   York,    to   fill   their 
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orders — of   whom,    so    far    as    this   case   shows,    their 
assumed  principal   knew   nothing — who   executed   them 
by  purchasing   the    cotton,    neither    in    the    name    of 
the  Thorndike   Company  nor   of   their  immediate  prin- 
cipal, Starrow   &   Co.,    but   in   their    own   firm   name. 
^ow,  on  this   record   can   it   be   claimed   that   the  cot- 
ton burned   was    the    cotton   of    the    Thorndike   Com- 
pany?   This   question   must  be  answered  in  the  affirm- 
ative in  order   for   the   complainant  to  succeed  in  this 
suit.     For    it    is    to   be   remembered   if    this   contract 
of  purchase   vested   rights   of    property   in    that   com- 
pany, it  would   equally  have   imposed   the   liability   of 
a  vendee   upon   it.       And   can  it  be  maintained  on  the 
facts  foun^   by   the   Court   of   Chancery   Appeals   that 
the  compress    company — Graham    &    Co.    declining   to 
pay  for    this    cotton,    and    the    conditions   existing   at 
the  time  of   the  fire  remaining   unchanged — could   have 
recovered  its  purchase  price   from  the  Thorndike  Com- 
pany as  the   real   vendee?      We  think   assuredly   not. 
The   record    failing    to    show   any   connection    of    the 
Thorndike   Company  with   this   purchase,    or   any   con- 
sent, either    express   or    implied,    up    to    the   time   of 
its  destruction   by  fire,  to   become   the  vendee   of   this 
cotton,   complainants'    policy   did    not    attach   and   this 
suit  must   therefore   fail. 

It  is  proper  to  say  that  we  do  not  think  the 
notation  made  in  the  face  of  the  bill  of  lading  by 
the  direction  of  Graham  &  Co.,  and  heretofore  set 
out,  or  the  statement  in  the  answer  which  com- 
plainant  relied    on    as    an   estoppel   upon   the   railway 
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company  on  this  point,  can  in  any  way  be  held  to 
affect  this  conclusion.  While  resting  our  opinion 
upon  a  different  ground  from  that  taken  by  the  Court 
of  Chancery  Appeals  in  disposing  of  this  case,  we 
have  reached  the  same  result,  and  their  decree  is 
therefore   affirmed. 


OPINION    ON     PETITION     TO     REHEAR. 

Beard,  J.  This  case  is  before  us  on  a  petition 
for  rehearing,  in  which  it  is  insisted  that  the  Court 
of  Chancery  Appeals  found  as  a  fact,  that  the  title 
to  the  cotton  in  question  was  in  Thorndike  &  Co. 
at  the  time  of  the  fire,  and  that  this  finding  of 
fact  was  conclusive  on  this  Court.  If  that  Court 
had  found  this  as  a  fact,  it  would  have  been  con- 
clusive; instead  of  this,  however,  they  found  the 
facts  as  set  forth  in  our  original  opinion,  and,  upon 
these,  concluded  that  the  ownership  of  this  cotton 
was  in  Thorndike  &  Co.  This,  as  we  held,  was  a 
conclusion  of  law,  in  which  we  differed  with  them. 
Our  own  conclusion  on  these  facts  was  deliberately 
reached,    and   we   see   no   occasion   to   change  it. 

But  it  is  said  that  the  Court  of  Chancery  Ap- 
peals report  *  *  that  by  the  course  of  dealing  and 
understanding  between  the  parties,  the  cotton  in 
question  became  the  property  of  Thorndike  &  Co. 
as  soon  as  purchased,"  and  that  this  finding  at  least 
is    conclusive    of    ownership.      This    contention   would 
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be  sound  but  for  the  fact  that  the  Court  of  Chan- 
cery Appeals  in  their  opinion  state  distinctly  that 
the  orders  for  purchase  originated  with  Fabyan, 
Bliss  &  Co.,  and  give  the  names  of  the  various 
parties  through  whom  they  passed  until  filled,  and,  in 
their  recital,  fail  altogether  to  connect  Thorndike  & 
^V  with  either  the  orders  or  subsequent  purchase. 
^  that,  when  they  report  that  it  was  the  under- 
standing of  the  parties  (and  their  course  of  dealing), 
*"*t  this  cotton  was  the  property  of  Thorndike  & 
^•>    this  statement    is    to    be   limited    to   the   parties 

fin 

^  'lamed,    and    cannot,    in   the   face   of   their   finding, 

^  held   to   include    this   latter   firm.       We   are   satis- 

^^    that  the   opinion,    by   necessary    implication,   neg- 

^^^     the    present  contention    of    complainant.       The 

I^^itioii  for   rehearing   is   therefore   dismissed. 
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Ragon   V.    Howard. 

(Knoxville.      September    30,    1896.) 

1.  Mechanics'  Lien.    Policy  of  the  law  in  reference  to. 

It  is  the  policy  of  our  law  to  protect  and  enforce  the  lien  of  me- 
chanics and  furnishers,  and  not  to  allow  them  to  be  defeated 
by  any  technical  niceties  of  construction.     {Posty  p.  341. ) 

Cases  cited  and  approved;  Burr  v.  Graves,  4  Lea,  552;  Cole  Mfg*. 
Co.  V.  Falls,  90  Tenn.,  466. 

2.  Same.     The  purchaser^  not  hts  vendee^  is  owner  wider  executory 

contract. 

The  purchaser  is  not  the  agent  or  contractor  of  his  vendor,  but 
the  owner  of  the  property  within  the  meaniufif  of  Acts  1889, 
Ch.  103,  relating"  to  mechanics'  liens,  where  he  takes  posses- 
sion of  a  lot  and  treats  it  as  his  own  under  an  execyitory  con- 
tract, which  leaves  the  legal  title  in  the  vendor  to  secure  un- 
paid purchase  money,  but  contemplates  that  the  purchaser 
shall  erect  a  building  thereon,  and,  after  clearing  the  prop. 
erty  of  all  liens  of  mechanics  and  material  men,  shall  receive 
an  advance  from  the  vendor  upon  a  mortgage  thereof;  and,  in 
such  case,  mechanics  and  material  men  employed  by  the  pur- 
chaser in  erection  of  the  building,  cannot  obtain  personal  judg- 
ment against  the  vendor  for  their  demands,  and  they  are  not 
required  to  give  notice  either  to  the  vendor  or  to  purchaser  to 
perfect  their  liens.     {Pout,  PP*  338-345.) 

Act  construed:  Acts  1889,  Ch.  103. 

Cases  cited  and  approved:  Alley  v.  Lanier,  1  Cold.,  540;  123  111., 
98;  5  Am.  St.  Rep.,  490;  126  III.,  72  (S.  C,  9  Am.  St.  Rep.,  532); 
40  Minn.,  441;  12  L.  R.  A.,  33. 

3.  Same.     Has  prUfi^Uy  over  iwndar's  mort^jage. 

The  vendor  in  an  executory  contract  under  which  the  purchaser 
takes  possession  of  the  lot  and  treats  it  as  his  own,  and  which 
contemplates  the  erection  of  a  building  by  him  and  the  pass- 
ing of  the  title  and  execution  of  a  mortgage  to  secure  the  pur- 
chase price  and  advances  on  the  building,  thirty  days  after 
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oompletion  of  the  building  and  proofs  that  there  are  no  me- 
chanic's liens,  is  not  the  owner  within  the  meaning  of  Acts 
1889.  Ch.  103,  requiring  of  subcontractors  thirty  days'  notice 
to  the  owner  of  a  mechanic's  lien,  and  notice  to  the  vendor  is 
not  essential  to  give  such  a  lien  priority  over  his  mortgage 
subsequently  executed  in  compliance  with  the  contract.  (Po«t, 
pp.  338-345.) 

Act  construed:  Acts  1889.  Ch.  103. 

Cases  cited  and  approved:  45  N.  Y.,  766;  56  N.  Y.,  610;  45  Am. 
Dec,  678;  61  Am.  Dec,  681;  36  Minn..  9. 


4. 


Same.    Adjustment  of  equities  of  third  persons. 

Where  brick  were  furnished  for  a  building  situated  on  two  ad- 
joining lots,  the  titles  to  which  were  derived  from  distinct 
Purees,  and  which  were  subject  to  the  distinct  claims,  liens,  and 
equities  of  third  persons,  the  furnishers'  lien  against  one  of  the 
^ot&  was  limited,  in  a  contest  among  such  third  persons,  to  the 
^alue  of  brick  used  on  that  particular  lot.     {Post,  pp.  345,  346. ) 

•  ^^aie.    Attachment  mtist  be  issued  and  levied  ujUhin  a  year. 

Mechanic's  or  furnisher's  lien  is  abandoned  if  the  lien  claim- 
*nts  fail  to  have  attachment  issued  and  levied  within  one  year 
^^ter  the  accrual  of  their  right.  Mere  commencement  of  suit 
*^  time,  followed  by  issuance  and  levy  of  attachment  after  ex- 
^**'ation  of  one  year,  will  not  save  the  lien.     {Post,  pp.  346,  347. ) 

^*^^  cited  and  approved:  Barnes  v.  Thompson,  2  Swan,  316; 
**^^own  V.  Brown,  2  Sneed,  437;  Burr  v.  Graves,  4  Lea,  552; 
^^elby  V.  Hicks,  5  Sneed,  200;  DoUman  v.  Collier,  92  Tenn.,  660. 

6.   A^ 

^'*^^EAL.     By  mortgagee,  effect  of. 

A 

Mortgagee  who  is  a  party  defendant  to  an  action  for  the  en- 
forcement of  a  mechanic's  lien,  and  whose  mortgage  is  by  the 
^^cree  below  subordinated  to  the  mechanic's  lien,  may  contest, 
^O  his  appeal,  the  existence  and  regularity  of  the  lien,  al- 
though the  owner  and  mortgagor,  by  failing  to  appeal,  has 
Waived  any   right  to  complain,  so  far  as  he  is  concerned. 
[Post,  p.  347.) 

^'  Mechanics'  Lien.    Intervening  petition  insufficie7it. 

^be  mere  filing  by  a  mechanic's  lien  claimant  of  an  intervening 
petition,  under  a  bill  by  another  lienor  within  the  time  under 
the  statutes  that  attachment  must  be  issued  and  levied  to  pre- 
serve the  lien,  without  making  anyone  a  party,  does  not  save 
the  lien;  nor  does  the  fact  that  it  was  agreed  that  the  papers 
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in  the  intervention,  which  had  been  lost,  might  be  supplied; 
nor  the  fact  that  after  the  expiration  of  the  time  limited  by 
the  statute,  a  bond  was  allowed  to  be  filed  7iunc  pro  tunc. 
{Post,  PP'  347,  348.) 

8.  Same.     Not  lost,  if  attachment  is  issued  and  levied  in  tltnc,  by  fail- 

ure to  attach  under  supplemental  hill. 

It  is  not  essential  to  the  preservation  of  a  mechanic*s  lien  under 
the  statute  requiring  an  attachment  to  be  issued  and  levied 
within  one  year  from  the  accrual  of  the  right  to  a  lien,  that 
the  trustee  and  beneficiary  in  a  deed  of  trust  from  the  owner, 
given  after  the  accrual  of  the  lien,  shall  be  proceeded  against 
within  such  time;  but  it  is  sufficient  if  a  bill  against  the 
owner  is  filed  and  attachment  issued  -and  levied  within  the 
year,  and  the  other  parties  may  be  thereafter  brought  in  by 
an  amended  and  supplemental  bill,  without  the  issuance  of 
another  attachment.     (Post  pp.  348-^3o0.) 

9.  Supreme  Court.     Sustains  findings  of  Chancellor  and  Court  of 

Chancery  Appeals,  when. 

An  assignment  of  error  in  a  suit  to  enforce  mechanics'  liens, 
that  the  claims  found  by  the  Master  were  not  sufficiently 
proved,  will  be  held  insufficient  where  there  is  .some  proof  to 
sustain  them,  and  the  Chancellor  and  Court  of  Chancery  Ap- 
peals have  concurred  in  the  Master's  findings.     {Post,  p.  350. ) 


FROM     HAMILTON. 


Appeal   from  Chancery  Court  of   Hamilton  County. 
T.    M.    McCoNNELL,    Ch. 

ToMLiNSON   Fort   for  Ragon. 

White   &   Martin   for   Howard. 

J.  H.  McLean  and   Elder  &  Milligan  for  Cotter 
Bros.    &   Murphy. 
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J-  M.    Trimble   for   Montague. 

CuFT  &   Cantrell   for   Seagle. 

Clark    &    Brown    and     Bro>vn    &    Spurlock   for 
Cincinnati   Investment   Co. 

A.  S.   Dickey   for   J.    S.    Bell. 

^'    W.    Gaines   for  Truxal    &   Dunmever. 

**^^LKE8,    J.      These   several    bills,  consolidated   and 

together,    were   filed   to   have    declared   and   en- 

<^e<:l    mechanics'    and   furnishers'  liens  on  a  block   of 

'^Ss  erected   by  defendant,  Howard.      The   Chan- 

^      held    that    the    complainants    were    entitled    to 

^s  against    Howard    and    the    Cincinnati   Invest- 

O).,    and    fixed    the    priorities    of    the    several 

^pon   a   lot   of   eighty-seven   feet  sold   by  the  in- 

^^t  company  to   Howard,  but   not   upon   the   re- 

^^T  of    the   lot,    which   was   sold    to    Howard    by 
Dicfe: 

^5^.      He    decreed    that    all    of    the   complainants 
had      |« 

*^«n8   prior   to    that   of    the    investment   company, 
und^w 

a   deed    of    trust    executed    to    it,    except   that 

^     Rao'on,    receiver,    there   was    an    admission    that 
the     ^  *^ 

*^^ vestment   company  had   a  prior   lien   for   $8,500 

t^Urchase    money.       He   declined   to   give   any   per- 

■^      judgment     against      the     investment     company. 

^^  was  a   reference   to   report   the   amounts  of   the 

^    and   priorities,    and    a   report    thereon,    and   nu- 

^^Us  exceptions   to  the  report,  which  were  all  over- 

^  except  one  as  to   the  number  of   brick  furnished 

13  p— 22 
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by  Montague,  and  the  sum  due  him  was  fixed 
at  $1,850.06.  Judgments  were  rendered  against 
Howard  for  the  amount  of  the  debts  claimed,  but 
denied  as  to  the  investment  company.  The  lot  was 
ordered  sold  if  the  lien  debts  were  not  paid.  The 
lien  of  Kagon,  receiver,  was  declared  to  be  inferior 
to  that  of  the  other  cre^litors  and  to  the  investment 
company,  to  the  extent  of  $8,600  purchase  money, 
and  all  the  other  creditors  were  given  priorities  and 
placed   on    an   equal    footing. 

The  investment  company  and  Montague  alone  ap- 
pealed and  assigned  errors.  The  cause  has  been 
heard  by  the  Court  of  Chancery  Appeals,  and  they 
have  aflSrmed  the  decree  of  the  Chancellor,  and  from 
their  decree  the  investment  company  prayed  a  broad 
appeal,  and  Montague  appealed  from  so  much  of  the 
decree  as  refused  him  a  lien  upon  the  entire  Howard 
block  and  a  personal  judgment  against  the  investment 
company,  and  taxed  him  with  half  the  costs,  and 
both   parties   have   assigned   errors. 

The  errors  assigned  by  the  investment  company 
are,  in  substance,  that  the  Court  erred  in  holding 
that  it  was  not  necessary  for  the  lien  claimants  to 
give  the  thirty  days  notice  required  by  the  Act  of 
1889  to  be  given  the  owner  of  the  property.  This 
error  is  based  upon  the  theory  that  Howard  had  no 
title  to  the  lot,  and  that  it  remained  the  property 
of  the  investment  company  until  thirty  days  after  the 
building  was  finished,  and  hence  the  lien  claimants 
could   fasten    no    liens    on    the   lot    by    virtue   of    any 
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contracts  with  Howard,  and  such  lien  could  only  be 
fixed  by  the  notice  prescribed  by  Acts  of  1889,  to 
the  investment  company,  as  owner.  The  contention 
^i  the  investment  company  rests  primarily  upon  the 
proper  construction  and  effect  of  a  paper  executed  by 
it  May  6,  1892,  to  Mr.  C.  C.  Howard,  in  the  fol- 
lowing language: 

*'Dear   Sib — Referring  to  the  several  conversations 

^^   have    had    concerning    the    sale    to    you     of    the 

Property  on    Whiteside   Street  adjoining  your  building, 

^g    leave    to   say    we    will    sell    all    the   frontage 

^e  have  on    Whiteside   Street,    which   is   eighty-seven 

^^    more   or    less,    same   depth   as   your    lot,    to   you 

^    ^8,500,   payable   in   five   years,    interest  at   6   per 

^^'     l)er    annum,    payable   semiannually,    and,    should 

^      purchase    the    property,    we   will    agree   to   loan 

^5,500  on  a  building   to   be   erected   on   the   same 

^^^^ty,    the  value   of   which   shall    not   be   less   than 

'  ^OO,  the   money  to   be   paid   you    when   the    build- 

^       ^^   completed    and    its    value    is    certified     by    a 

Intent    person    whom    we   may   name,  you   to   pay 

^^pense    of    such   examination   and   report.      This 

^-'^  is   not   to   be   paid,   however,  until   thirty  days 
aft^^ 

the     building     is     completed,     and     satisfactory 

r^^    is  given   that   there   are   no   mechanics'    liens  or 

^    mortgages    to   that   which    will    be    given    to   us 

^^cure    the   payment    of    the   loan.      Please   advise 

^f  your    final   acceptance   of   this   proposition. 

''Adolph    S.    Ochs,    aSW^." 
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Howard  went  into  possession  of  the  lot  under 
this  paper,  and  commenced  the  erection  of  a  build- 
ing on  it,  and  one  adjoining  bought  of  Dickey,  and 
complainants  did  work  and  furnished  material  to  be 
used  in  construction  of  the  buildings.  While  the 
block  was  being  built  the  company  advanced  part  of 
this  $5,500  to  Howard,  and,  thirty  days  after  its 
completion,  it  paid  the  balance  of  the  $5,500  agreed 
to  be  paid  to  him.  It  executed  a  deed  to  Howard 
for  the  lot,  reciting  a  consideration  of  §14,000,  and 
he  executed  to  Geo.  W.  Ochs  a  deed  of  trust  to 
secure  the  $14,000.  The  deed  to  Howard  was  ex- 
ecuted November  12,  1892,  and  the  deed  of  trust 
to  Ochs  was  executed  November  18,  1892,  but  both 
were  registered  the  same  day,  November  21,  1892. 
No  notice  was  given  to  the  investment  company  by 
any  of  the  complainants  of  any  lien  within  thirty 
days,    as   prescribed    by   the   Acts   of    1889. 

It  is  insisted  that  there  was  no  fraud  in  the  con- 
tract, and  the  mechanics  and  furnishers  were  bound 
to  take  notice  that  Howard,  though  in  possession, 
was  not  owner,  and  it  was  their  duty  to  inquire 
into  and  ascertain  his  interest,  and  they  have  no 
claim  or  lien  against  the  investment  company,  and 
could  get  none  on  the  lot  except  by  giving  the  no- 
tice provided  by  the  Act  of  1889  to  be  given  to 
the  owner  of  the  property,  and,  having  failed  to  give 
such  notice,  the  investment  company  was  at  liberty 
to  secure  itself,  according  to  its  contract  with  How- 
ard,   for    its    purchase    money   and    money   advanced. 
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by  making  the  deed  to  Howard  and  taking  the  deed 
of  trust  back,  as  it  did.  The  contention,  narrowed 
down  to  its  ultimate  basis,  is  that  the  investment 
company  was  the  owner  of  the  property  in  the  sense 
of  the  statute,  and  entitled  to  the  notice,  and,  not 
tiaving  been  given  any  notice,  held  the  property 
free  of  liens  of  mechanics  and  material  men.  IL  is 
evident  that  if  the  Act  of  1889  applies  to  this  case, 
and  that  the  investment  company  was  the  owner  of 
the  property  in  the  sense  in  which  the  term  ** owner" 
is  used  in  that  statute,  then  complainants  cannot  suc- 
ceed, as  no  notice  is  claimed  to  have  been  given. 
It  is,  and  has  been,  the  policy  of  our  law  to  pro- 
tect and  enforce  this  lien  of  mechanics  and  fur- 
nishers, and  not  to  allow  them  to  be  defeated  by  any 
technical  niceties  of  construction.  Bart*  v.  Gr^trtx^ 
4  Lea,  552;  CoU  Mfg.  Co.  v.  Falls,  90  Tenn.  (6 
Pick.),  466.  At  the  same  time,  it  cannot  be  held 
that  the  lien  will  be  protected  when  there  is  an  en- 
tire want  of  diligence  and  care  to  ascertain  the  true 
state  of  the  title  to  the  prejudice  of  the  real  owner. 
In  this  case  it  is  evident  that  the  legal  title  to 
the  property  in  controversy  was  not  in  Howard,  but 
in  the  investment  company,  and  an  examination  in 
the  proper  office  would  have  disclosed  this  fact.  At 
the  same  time,  it  is  plain  that  the  investment  com- 
pany allowed  Howard  to  take  possession  of  the  lot 
and  treat  it  as  his  own,  and  that  its  contract  clearly 
contemplated  that  Howard  should  erect  the  buildings 
with    the    expectation    and    intention    of    putting    tl  e 
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legal  title  in  him  when  the  buildings  were  com- 
pleted, and  it  is  also  evident  that  it  expected  and 
stipulated  to  be  released  from  all  liability  for  liens 
of  mechanics  and  furnishers,  and  believed  it  had  done 
so  by  the  terms  of  its  contract  with  Howard.  The 
complainants,  however,  had  no  knowledge  of  this 
agreement  between  the  company  and  Howard,  and, 
seeing  the  latter  in  possession  and  dealing  with  it 
as  his  own,  took  it  for  granted  that  he  was  the 
owner.  Under  these  circumstances,  have  they  liens 
on  the  property  in  controversy?  The  exact  ques- 
tion here  presented  has  not  been  decided  in  Tennessee. 
The  case  of  Hend^^rsmi  v.  Comidly^  123  111.,  98, 
involves  facts  quite  similar  to  those  in  this  case. 
In  that  case  the  Court  said:  <*If  Henderson  &  Co., 
who  were  the  vendors,  authorized  and  empowered 
Sharp,  the  purchaser,  to  cause  a  building  to  be 
erected  on  the  property  while  the  legal  title  re- 
mained in  them,  upon  what  ground  can  they  now, 
after  the  labor  has  been  expended  and  materials  fur- 
nished, claim  that  the  mechanics,  who  furnished  what 
they  by  contract  authorized,  shall  look  alone  to  the 
title  held  by  the  purchaser?  Certainly  no  principle 
of  equity  or  fair  dealing  would  sanction  a  precedent 
of  that  character.  The  vendors,  by  their  contract, 
have  subjected  their  title  to  the  property  to  the  lien 
of  the  petitioner,  and  the  decree  properly,  in  our 
opinion,  authorized  a  sale  of  the  legal  title  and  a 
priority  of  payment  to  the  petitioner."  TIendermn 
V.     Connelly^     5    Am.     State    Rep.,     490.       See,     also, 
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PauUen  v.  Man%ke^  126  111.,  72;  9  Am.  State  Rep., 
532;  Hill  V.  Gill,  40  Minn.,  441;  Bohi  Mfg,  Co, 
y.  Kountze^  12  L.  R.  A.,  33;  Warville  on  Vendors, 
Vol.    L,    pp.    8,    9. 

When  a  vendor  holding  the  legal  title  consents 
for  and  directs  a  vendee  to  have  improvements 
placed  upon  the  property,  with  the  expectation  and 
intention  of  putting  the  legal  title  in  him  when  the 
buildings  are  completed,  if  the  legal  title  is  thus 
placed,  the  lien  of  the  mechanic  attaches  as  against 
both  parties.  Rolling  v.  Cro%s^  45  N.  Y.,  766.  In 
Warville  on  Vendors,  Vol.  I.,  Sec.  23,  p.  209,  it  is 
said,  in  substance,  that  where  a  ven<lor,  by  his  con- 
tract of  sale,  expressly  authorizes  the  vendee  to  make 
erections  and  improvements  on  the  premises,  and  partic- 
ularly if  he  agrees  to  advance  money  to  aid  in  such 
improvements,  and  before  the  termination  of  the  con- 
tract and  notice  thereof  a  mechanic  performs  labor  or 
furnishes  material  for  the  erection  of  buildings  on 
the  land,  the  latter  will  not  be  required  to  look 
alone  to  the  title  held  by  the  vendee,  but  may  en- 
force his  lien  against  the  legal  as  well  as  the  equi- 
table title. 

To  the  same  effect  is  Phillips  on  Mechanics' 
Liens  (3d  Ed.),  Sec.  69,  citing  and  commenting  on 
many  cases  which  proceed  upon  the  idea  that  under 
such  circumstances  the  party  purchasing  and  in  pos- 
session is  the  *' owner,"  in  the  sense  of  the  statute, 
and  unless  he  shall  be  so  considered  mechanics  and 
material   men   will    be   defrauded   of    their   liens. 
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Again,  it  is  held  that  when  a  mechanic  or  ma- 
terialman has  a  lien  as  against  the  purchaser  of  a 
lot,  or  one  who  has  a  contract  to  purchase  it,  for 
improvements  put  upon  it,  and  the  purchaser  ac- 
quires the  legal  title,  the  lien  covers  all  the  time 
of  the  work,  and  is  a  charge  upon  the  fee  subse- 
quently acquired.  JfcGraw  v.  Godfrey ^  50  N.  Y., 
610;  Kneeland  on  Mechanics'  Liens,  Sec.  19.  See, 
also,  Zf/on  v.  McGuffey^  45  Am.  Dec,  678;  Loomis 
V.  Hogan^  61  Am.  Dec,  681,  et  seq.;  Phillips  on 
Mechanics'    Liens,    Sec    69. 

In  Lyon  v.  McGuffey^  supva^  it  is  held  that  the 
mechanics'  lien  on  an  equitable  estate  attaches  to  an 
after  acquired  legal  title  the  moment  it  vests  in  the 
same  person.  Coleman  v.  Goodnow^  36  Minn.,  9; 
Am.  &  Eng.  Enc  L.  (Vol.  XV.),  pp.  11,  12,  and 
notes. 

We  are  aware  that  there  are  many  cases  in  real 
or  apparent  conflict  with  the  holding  in  these  cases 
(Phillips  on  Mechanics'  Liens,  Sec  70),  but  we  con- 
sider the  cases  above  cited  as  most  in  accord  with 
the  provisions  and  spirit  of  our  own  statute  and  de- 
cisions. We  think  it  evident  that  the  Act  of  1889, 
Ch.  103,  was  not  intended  to  apply  to  this  class  of 
cases,  but  was  intended  to  apply  to  cases  where  the 
owner  of  the  property  has  employed  a  mechanic  to 
construct  a  home  upon  his  land  for  himself,  and 
such  mechanic  has  employed  a  subcontractor  or 
bought  materials.  If  the  subcontractor  or  material 
man   desire    to    hold   the   owner    therefor,    as   well  as 
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the  original  contractor,  he  shall  give  the  thirty  days 
notice  therein  provided  to  the  owner  of  the  property 
or  lose  his  lien  as  against  such  owner.  In  this 
case,  Howard  cannot  be  treated  as  a  contractor  for 
building  the  home  on  the  property  of  the  investment 
company,  as  owner,  but  must  be  considered  as  the 
owner  himself,  whose  title  has  not  yet  been  per- 
fected, but  which  it  is  agreed  may  be  perfected. 
If  Howard  can  be  considered  as  anything  else  than 
the  owner,  and  a  contractor  for  himself,  he  would 
more  properly  stand  in  the  light  of  an  agent  for 
the  company  to  have  the  buildings  erected,  in  which 
event  the  complainants  right  to  a  lien  would  be  ap- 
parent and  clear  as  against  the  company.  A/fei/  c& 
Hmh   V.    Lufu'er   et   aU,y    1    Cold.,    540. 

We  are  of  opinion,  therefore,  that  complainants 
were  not,  under  the  facts  of  this  case,  required  to 
give  the  notice  prescribed  by  the  Act  of  1889,  but 
they  had  a  right  to  have  their  liens  upon  the  prop- 
erty without  such  notice  if  there  were  nothing  else 
in   the   case. 

Complainant  Montague  assigns  as  error  that  he 
was  not  allowed  personal  judgment  against  the  in- 
vestment company,  and  that  his  lien  was  limited  to 
the  quantity  of  brick  which  went  upon  the  lot  bought 
from  the  investment  company,  and  did  not  extend 
to  all  the  brick  furnished  for  the  entire  block.  If 
this  latter  contest  were  alone  between  Montague  and 
Howard,  this  contention  would  probably  be  correct, 
but   in   view   of    the   equities   and   claims    of    the   dif- 
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ferent  parties,  some  of  whom  claim  and  have  liens 
only  on  that  part  of  the  property  bought  from  the 
investment  company,  the  remainder  being  the  prop- 
erty of  Howard  alone,  and  in  which  the  investment 
company  had  no  interest  or  concern,  the  Court  of 
Chancery  Appeals  limited  his  lien  as  against  the  prop- 
erty to  the  brick  which  actually  went  upon  the  lot 
bought  from  the  investment  company,  and  we  can 
see  no  error  in  this  holding  under  the  facts  as  found, 
and  we  see  no  grounds  upon  which  Montague  was 
entitled  to  a  personal  decree  against  the  investment 
company,  except  upon  the  idea  that  Howard  was  but 
the  agent  of  the  investment  company  to  build  the 
house,  and  we  are  not  satisfied  such  was  the  case, 
but  rather  that  Howard  was  an  independent  builder 
and  an  owner  in  the  sense  of  the  law,  and  built 
for  himself  and  not  for  the  investment  company. 
We  are  of  opinion,  therefore,  that  the  errors  assigned 
by   Montague   are   not   well   taken. 

It  is  next  assigned  as  error  by  the  investment 
company  that  the  Court  of  Chancery  Appeals  did  not 
hold  that  the  failure  of  the  lien  claimants  to  issue 
and  levy  attachments  within  a  year  from  the  accrual 
of  their  rights  to  a  lien  was  an  abandonment  of  the 
lien.  That  Court  held  'Hhat  if  the  suit  was  brought 
in  time,  attachments  might  be  issued  and  levied  at 
any  time  during  the  pendency  of  the  suit;  and  while 
it  would  be  fatal  to  the  lien  not  to  take  out  attach- 
ment  at  any  time,  still  it  was  not  necessary  that  it 
be   sued   out   and   heard   within   the   year,    the   attach- 
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nient  in  such  cases  \)eing  auxiliary  and  not  original." 
Citing  Broum  v,  Brmmi^  2  Sneed,  437;  Burr  v. 
Graveji,  4  Lea,  552;  Barnes  v.  Thompson^  2  Swan, 
312;  ShMy  v.  Hick^,  5  Sneed,  200;  Dolman  v. 
'  CoJyar,    8    Pickle,    660. 

We  think   in   this   the  Court   of   Chancery  Appeals 

18  m  error,   and   that   the  attachment   must   be   issued 

*Qd  levied    within   the   year   in   order   to   preserve   the 

lien.     In    Barnes    v.    Thompson^     2    Swan,     316,    the 

('Ourt  uses   this   language:    ''To   secure   the  benefit  of 

"'s  advantage  over   all  others  who  might   have  claims 

^«aily  just   against   the   same   debtor,    this   particular 

^^editor    is    required,    at    the    commencement    of     his 

^*ion,  to  show  that   he  holds   the  property  on  which 

^     has  done   the   work   liable  for  his  debt   by  attach- 

8"     it."      And   again:    ''It   is   reasonable   to  conclude 

^^     it  was   the   intention  of   the  Legislature  to  avoid 

^^'^^    and   other   difficulties    by   requiring    the   favored 

^*iitor     to    commence    his    suit    either     in     law     or 

*lUitjr,    by    attachment,    if    he    desire    to    rely    upon 

lien."      And   again:     "We   do    not    say   that    the 

^lianic     creditor     may     not     proceed    by    summons, 

^     what  we   decide   is   that    the    benefit   of    his   lien 

^     only    be    preserved    by   attachment." 

^ven     though     Howard,     by    not    appealing,     may 

^^''^   waived    any    right    to    complain,    so    far    as    he 

concerned,    the    investment    company,    as    a   holder 

the    mortgage    on    the    property,    has    a    right   to 

^^^test   the   existence   and   regularity   of   the   liens. 

The    Court    of    Chancery    Appeals    held    that    this 
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assignment  only  applied  to  or  affected  the  claims  of 
Montague,  Ragon,  and  Strong  Bros.,  and  we  there- 
fore only  consider  their  cases.  As  to  the  status  of 
Strong  Bros. :  These  claimants  filed  a  j^tition  as  in- 
tervenors  under  the  bill  of  Cotter  Bros.  &  Murphy. 
No  process  was  prayed,  issued,  or  served,  and  no 
attachment  was  issued  and  levied.  After  being  filed 
the  petition  was  lost,  and  it  was  afterwards,  by 
agreement,  supplied.  A  bond  was  allowed  to  l)e  tiled 
7ntnc  pro  tunc  in  May,  1895,  more  than  twelve 
months  after  the  accrual  of  the  lien.  The  Court  of 
Chancery  Appeals  held  that,  under  the  provisions  of 
our  laws  relating  to  attachments  and  providing  for 
their  amendment,  these  creditors  should  not  be  ex- 
cluded. 

We  are  unable  to  see  any  tenable  ground  upon 
which  they  can  be  held  to  have  acquired  or  pre- 
served any  lien.  The  mere  filing  of  the  petition, 
without  making  anyone  a  party,  cannot  give  the  pe- 
titioner  a  right  to  any  lien.  Nor  can  the  fact  that 
it  was  agreed  that  the  papers  which  had  been  lost 
might  be  supplied,  have  that  effect,  and  the  giving 
of  the  bond  nimc  pro  tunc^  without  more,  could 
have  no  such  effect.  We  are  of  opinion,  therefore, 
that  the  Court  of  Chancery  Appeals  was  in  error 
in  giving  to  Strong  Bros,  any  lien,  and  the  decision 
of  that  Court  as  to  these  claimants  is  reversed.  As 
to  Ragon,  there  was  no  attachment  within  the  year, 
and    he  acqirired   no  lien. 

As    to    the    status    of    Montague,    it    appears    that 
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he  tiled  his  bill  in  time,  and  attachment  under  it 
was  issued  and  served,  but  his  original  bill  was 
against   Howard   only. 

More  than  twelve  months  after  his  lien  had  ac- 
crued, Ochs,  trustee,  and  the  investment  company 
were  made  parties  by  amended  and  supplemental  bill. 
Under  this  latter  bill  no  attachment  was  issued  or 
asked  for.  Howard,  as  heretofore  stated,  is  now 
making  no  defense  and  has  not  appealed.  As  to 
him  the  attachment  was  in  time,  and  the  question  is. 
Was  it  necessary  that  the  investment  company  should 
have  been  proceeded  against  at  the  same  time  with 
Howard  in  order  to  preserve  the  lien  ?  Under  the 
facts  of  the  case  we  think  it  was  not.  The  legal 
title  to  the  property  was  put  in  Howard  by  the  in- 
vestment company.  It  is  immaterial  how  long  it 
remained,  whether  six  days,  as  the  record  shows, 
or   only   for   the   moment. 

The  lien  of  the  mechanic  being  in  existence, 
fastened  upon  it  and  became  operative,  and  especially 
would  this  be  so  as  against  the  investment  company 
and  the  mortgage  made  for  its  benefit.  It  is  not 
the  case  of  a  disinterested  third  person  acquiring  title 
and  contending  for  priority,  but  the  mortgage  is  for 
the  benefit  of  the  investment  company,  which  had 
authorized  Howard  to  act  as  owner,  to  erect  the 
buildings  and  purchase  the  material  under  an  agree- 
ment to  convey  to  him  when  the  buildings  were  com- 
pleted. We  are  of  opinion,  therefore,  that  Montague 
preserved  his   lien    by   attaching   the   property   in   the 
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original  suit  to  which  Howard  alone  was  a  party, 
and  the  amended  bill  was  one  simply  to  test  priorities 
with  the  investment  company.  There  is  no  error, 
therefore,    as   to   Montague. 

The  last  error  assigned  is  that  the  claims  were 
not  properly  proven  on  reference  to  the  Master.  It 
is  sufficient  to  say  there  is  some  proof  to  sustain 
them,  and  the  Clerk  and  Master,  Chancellor,  and 
Court  of  Chancery  Appeals  have  concurred  in  their 
finding,    and   this   assignment  must  be  held  insufficient. 

The  decision  of  the  Court  of  Chancery  Appeals 
is  modified  as  herein  indicated.  The  costs  of  the 
Court  below  will  be  paid  as  adjudged  by  the  Chan- 
cellor and  in  the  Court  of  Ap{>eals,  and  this  Court 
will  be  paid  one-half  by  the  investment  company  and 
the  other  half  equally  by  Strong  Bros.,  Montague, 
and    Ragon. 
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Smith   v.   Bradt  Printing   Co. 
{KnonHlle.     September    30,    1896.) 

Corporations.     Mortgage  of  insolvent  company  void,  when. 

The  mortgages  of  a  hopelessly  insolvent  corporation,  conveying 
practically  all  of  its  property  and  authorizing  the  trustees  to 
take  immediate  possession  and  to  sell  same  if  the  debts  were 
^ot  paid  within  six  months,  are  void  where  the  corporation 
^ased  business  at  once  with  no  intention  of  resuming  again, 
^nd  the  real  purpose  of  the  deeds,  made  by  order  of  the  board 
of  directors,  was  to  wind  up  the  affairs  of  the  corporation  in 
such  manner  as  to  secure  preferences  to  a  creditor  who  was  an 
oflBcer  and  director  of  the  company. 

Case  cited  and  approved:  Tradesman's  Publishing  Co.  v.  Knox- 
villeCar  Wheel  Co.,  95  Tenn.,  634. 


FROM    HAMILTON. 


Appeal  from  Chancery  Court  of  Hamilton   County. 

T.    M.     McCONNELL,     Ch. 

A.     W.     Gaines    and     Pritchard     &     Sizer     for 
Smith. 

Brown   &   Spurlock   for   Bradt   Printing  Co. 

McAlister,    J.     This    is   a   general   creditors'    bill, 
filed    in    the    Chancery    Court    of    Hamilton     County 
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by  certain  judgiueDt  creditors  of  the  Bradt  Printing 
Co.,  to  set  aside  two  deeds  of  trust  made  by  the 
said  Bradt  Printing  Co.  and  to  wind  up  its  affairs 
as  an  insolvent  corporation.  One  of  the  deeds  of 
trust  attacked  by  the  bill  was  made  to  James  Gotts- 
chalk,  trustee,  and  embraced  the  machinery,  plant, 
and  printing  equipments  of  the  corporation,  which 
constituted  practically  all  of  its  assets.  The  object 
of  this  deed  of  trust  was  to  secure  certain  notes 
set  out  in  the  conveyance,  aggregating  something 
over  $14,000,  and  on  all  of  which,  as  stated  in  the 
deed,  Prosper  Lazard  ' '  is  either  indorser  or  secur- 
ity, except  upon  those  payable  to  himself!"  The 
said  Prosper  Lazard  was  at  the  time  vice  presi- 
dent of  the  Bradt  Printing  Co.,  a  director  and 
large   stockholder    therein. 

The  second  deed  of  trust,  executed  at  the  same 
time,  was  made  to  the  said  Prosper  Lazard,  as 
trustee,  and  secures  the  same  indebtedness  embraced 
in  the  Gottschalk  deed,  and  also  other  debts  amount- 
ing to  $4,900,  among  which  are  included  the  debts 
of  complainant.  The  last  deed  embraced  the  mate- 
rial on  hand,  as  well  as  the  notes  and  accounts 
receivable.  It  is  stated  in  this  last  deed  that  it  is 
intended,  as  to  the  debts  secured  by  the  Gottschalk 
deed,  ''to  secure  any  balance  that  may  be  owing 
on  said  debts  to  Prosper  Lazard,  or  on  which  he 
is  indorser  or  security,  after  the  exhaustion  of  the 
property   included   in    said   trust   deed  to    Gottschalk." 

The   bill   charges   and   the   record    shows    that    this 
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arrangement   is  greatly  to  the  advantage  of   the  cred- 
itors secured     by    the    Gottschalk    deed,     and    corre- 
spondiagly  to  the  disadvantage   of   those   secured   only 
•^y  the    Lazard    deed;    and     that    while    the     former 
class  will   get   nearly    the   full    amount   due   on    their 
<lel)ts,  the   latter  class  will   get   but  a  small  pro  rata. 
The   total    value    of    all    the    assets   of    the   Bradt 
"rinting    Co.    at     the    time    these    trust     deeds    were 
^Je  was   about   ^10,023.08,    while    its    total    indebt- 
®  ''^ss,   set   out   in    the    two   deeds,    amounts   to    $19,- 
•^-^3.      The    Bradt    Printing   Co.    was    therefore   an 
Insolvent    corporation    when    the    two   deeds    of    trust 
were  executed.       The    trust   deed    to   Gottschalk    pro- 
vides,  viz.:     ^*The    trustee,    James   Gottschalk,    is   au- 
thorized,   directed,    and   empowered   to  take   immediate 
possession   of   the   property   herein   conveyed,    and   un- 
less the  indebtedness   hereby   secured    is   paid    by   the 
Bradt  Printing  Co.   within  six  months  from  this  date, 
the  trustee    will   sell   the   machinery,  fixtures,   etc.,    at 
public  auction,    to   the   highest   bidder,    for    cash,    and 
the  proceeds   will   be  applied,"   etc.      The  other  trust 
deed  to   Lazard   contains    the   following    provision,    to 
wit:    '*The    trustee    is   authorized,    directed,    and   em- 
powered to   take   immediate   charge   and   possession   of 
the  property   included   in   the  deed  of   trust,   and  will 
collect  the   accounts   as   expeditiously   as   possible,   and 
the   merchandise    and    stock    on    hand    he    will    sell, 
either  at  public   or   private  sale,   within   the   next   six 
months,    either   for   cash  or   on   short   time,"   etc. 
The   Court   of   Chancery   Appeals   found   that    ' '  the 

13  P--23 
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defendant  corporation  did  not  transact  any  more 
business  after  the  execution  of  the  trust  deeds,  as 
indeed  it  could  not  if  they  were  complied  with, 
inasmuch  as  the  possession  of  its  plant  and  all  its 
property,  or  practically  all,  was  turned  over  to  the 
trustee  by  said  instruments.  Indeed,  the  answer 
admits  that  the  trustee,  Gottschalk,  took  charge  of 
the  property  conveyed  to  him  immediately  upon  the 
execution  of  the  trust  deed,  and  that  he  soon  there- 
after rented  the  property  to  Geo.  M.  Bradt,  as  an 
individual,  during  the  six  months  the  deed  was  to 
run,  month  by  month.  The  answer  also  states  that 
Lazard,  trustee,  took  charge  of  the  property  con- 
veyed to  him.  From  this  we  are  justified  in  find- 
ing the  fact  to  be,  and  so  find,  that  the  defendant 
corporation  ceased  to  do  business  immediately  upon 
the  execution  of  the  trust  deeds  on  December  16, 
1893,  and  from  this  fact,  and  the  proportion  of 
assets  to  liabilities,  that  the  purpose  of  making  the 
deeds  of  trust  was  not  to  facilitate  the  running  of 
the  business,  but  to  wind  it  up  and  distribute  its 
assets  pursuant  to  the  terms  of  the  deeds  of  trust, 
and  to  go  out  of  business.  We  further  find  as  a 
fact,"  continues  the  court,  **that  three  days  before 
the  deeds  of  trust  were  made,  there  was  a  meeting 
of  the  board  of  directors  of  the  corporation,  at 
which  these  deeds  of  trust  were  authorized  to  be 
executed." 

The   Court    of    Chancery   Appeals    was    of    opinion 
that   the   facts   so    ascertained    by    them    brought   this 
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case  within  the  principles  announced  in  Tradesman 
Publishing  Co.  v.  Knoxvilh  Car  Wheel  Co,^  11 
Pickle,  and  granted  complainants  the  relief  asked. 
The  defendants  appealed  to  this  Court,  and  assigned 
the  following  error:  '*That  it  was  error  for  the 
Court  to  find  and  decree  that,  because  the  corpora- 
tion was  insolvent,  it  had  no  right  to  make  the 
trust  deeds  giving  preferences,  and  finding  that  the 
making  of  the  trust  deeds  was  itself  such  an  overt  act 
of  insolvency  as  avoided  the  deeds.  Such  a  hold- 
ing,^' continues  the  assignment,  '<  means  that  no  in- 
solvent corporation  could  make  a  trust  deed  with 
preferences,  and  overrules  all  previous  decisions  of 
our  Courts  as  we  have  understood  them."  The  Court 
of  Chancery  Appeals  did  not  hold,  as  is  assumed  in 
this  assignment  of  error,  that  an  insolvent  corpora- 
tion could  not  make  a  preferential  assignment  of 
its  assets   for   the   benefit   of  general  creditors. 

This  Court  expressly  held,  in  Tradesman's  Pub- 
lishhig  Co.  V.  Kn-oxville  Car  Wheel  Co.^  that,  the 
insolvency  of  a  corporation  at  the  time  of  making 
such  a  conveyance  does  not,  without  more,  vitiate 
the  deed.  We  expressly  said  in  that  case  that  ''we 
do  not  decide,  and  do  not  wish  to  be  so  under- 
stood,  that  a  corporation,   although  actually  insolvent, 

4 

80  long  as  it  is  a  going  concern,  may  not  deal 
with  its  property  and  transfer  it  for  value,  in  due 
course  of  business,  to  general  creditors.  A  mere  ex- 
cess of  liabilities  over  assets  would  not  alone  be 
sufficient   to    justify   an    interference   and   stoppage    of 
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business  at  the  suit  of  a  creditor."  But  in  that 
case  it  appeared  that  in  the  deeds  of  trust  attacked 
the  company  had  conveyed  its  entire  plant,  includ- 
ing the  wheels  on  hand  as  well  as  those  in  process 
of  manufacture,  its  tools,  stock  in  trade,  all  accounts 
and  bills  receivable  and  lands  owned  by  the  com- 
pany which  were  not  then  under  mortgage.  The 
property  conveyed  in  the  deeds  of  trust  apparently 
embraced  everything  owned  by  the  corporation.  The 
trustees  were  placed  in  possession  of  the  pro|)erty 
conveyed  to  them  and  the  business  of  the  company 
was  suspended.  Upon  these  facts  we  held  that  the 
execution  of  the  deeds  of  trust  in  that  case,  under 
the  circumstances,  was  an  overt  act  of  insolvency 
and  was  a  preferential  diversion  of  the  corporate 
assets  to  the  payment  of  debts  of  one  class  to  the 
exclusion  of  other  classes.  We  further  held  that 
the  execution  of  these  trust  deeds,  under  the  cir- 
cumstances, was  a  confession  of  insolvency,  and  au- 
thorized the  interference  of  a  Court  of  Equity  for 
the  preservation  of  the  corporate  assets  for  the  bene- 
fit of  all  the  creditors."  In  respect  of  the  facts 
of  the  case  now  being  adjudged,  the  Court  of  Chan- 
cery Appeals  found  '*that  the  defendant  corporation 
was  hopelessly  insolvent  when  it  executed  the  deeds 
of  trust  in  question;  that  practically  all  its  property 
was  included  in  the  two  deeds  of  trust;  that  this 
property  went  immediately  into  the  hands  of  the 
trustees,  and  the  corporation  ceased  business  with  no 
expectation  of   resuming,    and    that   the   deeds  of   trust 
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^ere  really  made  for  the  purpose  of  winding  up 
Ae  affairs  of  the  corporation  in  such  a  manner  as 
to  secure   the   preferences   therein   contained." 

We  fully   concur  with  the   Court  of   Chancery  Ap- 

P^^ls  in   their   legal   conclusion    that    the   facts   so   as- 

^''tained    by   them    brings   this   case   within   the   prin- 

'''J'ies  settled   in    TradetDuai" s  PuhU«kuuj   Co.   v.   Knoor- 

'■'*'*'<'    Car    Wheel    Co.    (11    Pickle,    634). 

The  decree   is   therefore   affirmed. 
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State  v,    Baldwin   University. 
{Knox'dUe.      October   1,    1896.) 

1.  Costs.     For  several  suits  for  taxes,  how  adJvdgecL 

The  costs  of  only  the  first  bill  will  be  allowed  for  bringing  three 
bills  for  taxes  on  the  same  real  estate  for  three  separate  years, 
where  all  the  taxes  were  due  at  the  time  of  filing-  the  first 
bill,  under  Acts  1891,  Ch.  26,  Sec  17  (Ex.  Ses.),  proTiding  that 
the  bill  shall  include  all  taxes  due  and  unpaid  at  the  time  of 
filing  thereof  not  included  in  bills  previoasly  filed.  {Post, 
pp.  359-361.) 

Act  construed:  Acts  1801,  Ch.  26  (Ex.  Ses.). 

2.  Same.     Same. 

The  costs  of  the  last  two  of  three  separate  bills  for  collection  of 
taxes  of  different  years,  due  on  the  same  real  estate,  all  of 
which  were  due  when  the  first  bill  was  filed,  will  be  adjudged 
against  complainants,  under  Acts  1891,  Ch.  26,  Sec  17  (Ex. 
Ses.),  requiring  a  bill  for  taxes  to  include  all  those  due  and 
unpaid  at  the  date  of  its  filing.     [Post,  pp.  359-361.) 

Act  construed:  Acts  1891,  Ch.  26,  Sec  17  (Ex,  Ses.). 

3.  Attorneys'  Fees.     What  are  allowed  hack  tax  attorneys. 

A  tax  fee  of  only  nine  dollars  will  be  allowed  for  filing  a  bill  for 
the  collection  of  taxes  against  land  divided  for  purposes  of 
sale  into  nine  blocks,  which  are  subdivided  into  ninety  lots, 
assessed  to  the  same  owner  for  three  several  years  according 
to  blocks,  without  any  separate  valuation  upon  the  lots,  under 
Acts  1891,  Ch.  26,  Sec.  17  (Ex.  Ses.),  providing  that  when  taxes 
are  collected  after  filing  the  bill,  a  tax  fee  of  one  dollar  for 
each  **  piece  or  parcel  of  land  "  shall  be  paid  to  the  attorney. 
{Post,  pp.  361-363.) 

Act  construed:  Acts  1891,  Ch.  26,  Sec  17  (Ex.  Ses.). 


FROM     HAMILTON. 


Appeal   from    Chancery  Court  of   Hamilton  County. 
T.    M.     McCONNELL,    Ch. 
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White   &    Martin   for   Baldwin   University. 
Cooke,    Swaney  &  Cooke  for   State. 

Caldwell,  J.  On  the  twenty-second  of  August, 
1894,  the  State  of  Tennessee  and  the  County  of 
Hamilton  filed  their  joint  bill  in  the  Chancery  Court 
at  Chattanooga  against  Baldwin  University  and  others, 
to  collect  taxes  alleged  to  be  due  on  certain  real 
estate  for  the  year  1891.  On  the  same  day  the 
same  complainants  filed  another  joint  bill  in  the  same 
Court,  and  against  the  same  defendants,  to  collect 
taxes  alleged  to  be  due  on  the  same  real  estate  for 
the  year  1892.  Subsequently,  on  the  eighth  of  Octo- 
ber, 1894,  the  same  complainants  filed  still  another 
joint  bill  in  the  same  Court,  and  against  the  same 
defendants,  to  collect  taxes  alleged  to  be  due  on  the 
same  real  estate  for  the  year  1893.  The  three 
causes  were  consolidated  and  referred  to  the  Master 
for  a  report  as  to  taxes.  A  report  was  filed  show- 
ing liabilities  in  the  different  causes  as  follows: 
Under  first  bill  for  1891,  taxes  and  interest,  $60.85, 
and  costs,  including  attorney's  fees,  $19.80;  under 
second  bill  for  1892,  taxes  and  interest,  $76.63,  and 
costs,  including  attorney's  fees,  $20.30;  and  under 
third  bill  for  1893,  taxes  and  interest,  $63,  and 
costs,    including  attorney's   fees,    $19.30. 

The  complainants  excepted  to  the  report  because 
an  attorney's  fee  of  $90  was  not  allowed  in  each 
cause;    and    the    defendants,    on    the    other   hand,    ex- 
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cepted  to  it  because  it  did  not  reject  all  the  costs 
and   attorney's   fees   in   the   second   and   third  causes. 

The  Chancellor  adjudged  (1)  that  the  complain- 
ants have  a  recovery  for  the  full  amount  of  all  the 
taxes  and  interest  reported  in  the  three  causes,  and 
for  the  costs  in  the  first  cause,  to  be  paid  out  of 
money  in  Court,  as  the  price  of  the  same  real  es- 
tate already  sold  in  foreclosure  proceedings;  (2)  that 
complainants  had  no  right  to  file  the  second  and 
third  bills,  and  hence  should  pay  costs  accrued 
therein;  and  (3)  that  the  attorney  for  complainants 
was  entitled,  all  together,  to  a  fee  of  only  nine  dol- 
lars,   that   fee   to   be   taxed    in   the   first   cause. 

Complainants  appealed  from  the  second  and  third 
rulings  in  that  decree,  and  presented  the  grounds  of 
their  objection  thereto  to  the  Court  of  Chancery 
Appeals.  That  Court,  Special  Judge  W.  D.  Spears 
delivering  the  opinion,  affirmed  the  decree  of  the 
Chancellor,  and  the  complainants  have  again  apj^ealed, 
bringing   the   same   question    before   this   Court. 

First, — It  was  manifestly  the  duty  of  the  com- 
plainants to  include  in  the  first  bill  all  the  taxes 
for  the  three  years  — 1891,  1892,  and  1893  —  the 
taxes  for  each  of  those  years  being  due  and  unpaid 
at  the  time  that  bill  was  filed.  The  lancruaofe  of 
the  statute  is  as  follows:  **The  bill  should  include 
all  State,  county,  school,  railroad,  road,  and  special 
taxes  due  and  unpaid  on  the  property  at  the  time 
of  filing  thereof,  not  included  in  bills  heretofore 
filed.''     Acts  1891   (Ex.  Ses.),  Ch.  26,  Sec.   17,  p.   83. 
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The  first  proviso  of  the  same  section  (p.  84) 
relates  exclusively  to  taxes  subsequently  certified  to 
the  attorney  as  delinquent,  and  not  to  any  that  may 
lie  in  his  hands  at  the  time  of  the  filing  of  the  first 
bill.  That  proviso  is  in  these  words:  ^^Provid<(l^ 
That  when  bills  are  pending  for  collection  of  taxes, 
due  for  former  years,  on  any  property  shown  in 
said  statements,  it  may  be  gptional  with  said  attorney 
either  to  file  an  original  bill  or  to  proceed  in  said 
cause  so  [lending,   by  petition,  as  he  may  deem  best."' 

As  the  complainants  should  have  embraced  all  these 
taxes  for  three  years  in  one  bill,  they  were  right- 
fully required   to   pay   the   costs   of   two   of   the    bills. 

That  there  may  be  different  attorneys  for  the  coN 
lection  of  delinquent  taxes  for  different  years  does 
not  control  the  construction  of  the  statute,  or  alter 
its  obvious   meaning. 

Second. — What  amount  was  the  attorney  of  com- 
plainants  entitled   to   as   tax   fees? 

Since  the  taxes  for  the  three  years  should  all 
have  been  included  in  one  bill,  he  was  entitled, 
clearly,  to  compensation  for  filing  one  bill  and  no 
more.  That  being:  so,  what  sum  should  be  allowed 
him  for  filing  the  first  bill  ?  The  statute  provides 
that  "not  less  that  twenty-five  pieces  of  property 
should  be  embraced  in  the  same  bill,  if  there  be 
that  number  reported  delinquent  in  the  county,"  and 
that  when  the  taxes  are  collected  after  the  filing  of 
the    bill,    whether    before    or    after   sale,    *'a   tax   fee 

* 

of   one  dollar  to   the  attorney  for  each  piece  or  parcel 
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of  land"  shall  be  paid  by  the  owner  or  out  of  the 
proceeds  of  the  sale,  as  the  case  may  be.  Acts 
1891   (Ex.    Ses.),    Ch.    26,    Sec.    17,    pp.    83,    84. 

''Piece"  and  ''parcel"  are  the  important  words. 
They  mean  the  same  thing  in  this  connection,  and 
they  must  have  been  used  to  designate  that  particu- 
lar area  of  real  estate  which  should  be  certified  to 
the  attorney  as  having  .been  properly  valued  and 
taxed,  separate  and  apart  from  all  other  real  estate. 
The  attorney  has  no  right  and  power  to  subdivide 
such  particular  area  into  two  or  more  parts  for  the 
purpose  of  justifying  more  bills,  or  for  the  pur- 
pose of  making  more  fees;  nor  has  the  owner  any 
right  or  power  to  consolidate  two  or  more  of  such 
particulai"  areas  to  reduce  the  number  of  bills  or  to 
make  fewer  fees.  The  real  estate  involved  in  these 
causes  seems  to  have  been  divided  and  subdivided, 
for  purposes  of  sale,  into  blocks  and  lots,  there 
being  nine  blocks*  and  parts  of  blocks,  comprising 
ninety  lots,  assessed  to  the  same  owner.  The  as- 
sessor grouped  these  lots  according  to  blocks,  and 
separately  valued  and  assessed  each  of  the  nine 
blocks  and  parts  of  blocks,  making  nine  separate 
assessments  in  all.  No  lot  was  separately  valued  or 
taxed.  In  view  of  these  facts,  each  block  and  part 
of  a  block  so  valued  and  assessed  is  to  be  taken, 
for  the  purposes  of  this  litigation,  as  a  separate 
"piece"  or  "parcel"  of  land.  It  results,  there- 
fore,  that  the  Chancellor  and   the   Court  of   Chancery 
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Appeals  were  right  in  holding  that  the  attorney  of 
complainants  was  entitled  to  tax  fees  of  only  $9, 
one  for  each  block  and  part  of  a  block  assessed, 
and  not  to  $90,  one  for  each  lot  embraced  therein. 
Affirmed   with   costs. 
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Troutt   V.    Railroad. 
[KtwxvUJe,       October    3,    1896.) 

Costs.     Rctaxatlon  of. 

This  Court  will  not  retax  costs  of  attendance  and  mileag-e  of  wit- 
nesses allowed  without  contest  in  the  Court  below,  upon  peti- 
tion, supported  by  affidavits,  averring"  that  the  fees  were  ille- 
gally taxed  and  allowed.  Relief  must  be  first  asked  and  re- 
fused in  the  Court  below. 

Cases  cited  and  approved;  State  v.  Goodbar,  8  Lea,  451;  Sher- 
man V.  Brown,  4  Yer.,  561. 


FROM      HAMILTON. 


Appeal  from  Circuit  Court  of  Hamilton  County. 
John   A.    Moon,    J. 

J.    A.    Caldwell   for   Troutt. 

Shepherd   &   Frierson   for   Railroad. 

Wilkes,  J.  This  is  a  petition  filed  in  this  Court 
to  retax  cost  alleged  to  be  improperly  tiixed  in  the 
Court  below.  The  items  complained  of  are  mileage 
allowed  and  taxed  for  two  witnesses  for  the  defend- 
ant, when  it  was  claimed  neither  was  entitled  to 
mileage,    one    of    the    witnesses     never     having     l)een 
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summoned  and  the  other  living  in  Chattanooga,  within 
a  mile  of    the    courthouse    where   the   trial    was   had. 
The  petition    is    sworn    to   and    affidavits    of    third 
persons  are  tiled,   as  well  as  that  of  the  clerk  below. 
It  is  held   in   the    case   of    the    State    v.     G(x>dhai\ 
8  Lea,  451,    that  this   Court   has   plenary    jurisdiction 
over  the  taxation  of   its  own  costs,  and,   when  there  is 
anything   in    the    record    to    correct    by,    an   erroneous 
taxation  of  costs  in  the  inferior  Court  may  l)e  corrected. 
But   the    taxation     of     costs    by    the     inferior     Court 
for  the  attendance   of  '  witnesses    cannot    be    corrected 
^'   the    appellate    Court    unless   a   motion    has    been 
luade  in    the    Court    below    to    correct    the    taxation, 
the  opinion  of   that   Court   had   thereon,   and   the   mo- 
tion and  judgment  entered    of    record.       Citing    Sher- 
mn    V.    Brown ^    4   Yer.,    561. 

The  taxation  of  costs  in  the  Court  below  belongs 
to  that  Court,  and  the  jurisdiction  of  this  Court  in 
that  regard  is  only  for  the  correction  of  errors  ap- 
pearing  of   record. 

In  the  case  in  8  Lea,  supra^  the  erroneous  tax- 
ation complained  of  was  the  attendance  and  mileage 
of  certain  witnesses  and  fees  for  the  services  of 
subpoenas  which  were  never  executed,  and  other 
items  not  necessary  to  mention.  The  Court  held 
it  had  no  jurisdiction  to  correct  any  costs  of 
the  Court  below,  except  when  on  the  record 
they  appeared  to  be  not  authorized  by  law  or  in 
excess  of  what  the  law  allowed.  This  Court  has 
no  jurisdiction  to  grant   the   relief   asked  in   the   peti- 
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tion,  and  it  is  dismissed.  It  is  not  intended  to  say 
that  the  petitioner  has  no  remedy.  We  think  he 
has,  and,  upon  the  prima  facie  case  made  by  him, 
he  should  have  relief,  but  we  mean  only  to  say 
that  this  Court  has  not  the  jurisdiction  to  give  the 
relief  in  the  present  condition  of  the  record.  What 
the   remedy   may   be   we   do   not   suggest. 
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*  Southern   B.  &  L.  Association  v.   Lawson. 
{KnoxvUle.      October   3,    1896.) 

1.  Elevatobs.    Obligation  to  passengers. 

The  obligation  to  passengers  on  elevators  and  those  attempting 
to  become  passengers,  is  the  same  as  that  of  common  carriers 
to  passengers,  and  those  in  charge  of  elevators  are  bound  to 
exercise  the  highest  decree  of  care  and  precaution.  {Post,  PP' 
370,  371.) 

Cases  cited  and  approved:  62  Fed.  Rep.,  139  (S.  C,  25  L.  R.  A., 
33);  4  L.  R.  A.,  673;  5  L.  R.  A.,  498;  30  S.  W.  Rep.,  1010;  34 
Am.  Rep.,  329. 

2.  Same.     ContrUmtory  negUgence^ 

Whether  or  not  it  was  contributory  negligence  for  one  to  enter 
an  elevator  shaft  through  the  door,  which  had  negligently  been 
left  open,  and  to  pull  the  rope  by  which  the  elevator  was  op- 
erated, that  will  defeat  recovery  for  injaries  resulting  from 
being  caught  by  the  elevator,  is  a  question  for  the  jury  upon 
conflicting  evidence  tending  to  show  that  a  prudent  person, 
under  the  circumstances,  might  not  have  observed  that  he  was 
entering  the  shaft.  There  is  evidence  to  support  the  verdict 
in  favor  of  the  plaintiff  in  this  case.     (Post,  pp.  371,  372.) 


FROM    KNOX. 


Appeal     from     Circuit     Court     of     Knox     County. 
J.   W.    Sneed,    J. 

*Ab  to  the  liability  for  injuries  to  elevator  passeugers,  see  note  to  Mitchell  v.  Mar- 
*«•  (C.  C.  App.,  6th  C),  25  L.  R.  A.,  33.— Rcportcr. 
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IS.  G.  Heiskell  and  G.  W.  Winstead  for  Build- 
ing  &   Loan   Association. 

Williams,    Henderson   &   Davis   for   Lawson. 

Wilkes,  J.  This  is  an  action  for  damages  for 
personal  injuries.  Tliere  was  a  trial  before  the  Judge 
and  a  jury  in  the  Court  below,  and  a  verdict  and 
judgment  for  $600,  and  defendant  building  associa- 
tion  has   appealed  and   assigned   errors. 

These  assignments,  eight  in  number,  may  be  con- 
sidered under  two  heads,  to  wit:  That  plaintiff  is 
not  entitled  to  recover  (1)  because  she  was  guilty 
of  contributory  negligence,  and  (2)  there  is  no  evi- 
dence  to   support   the    verdict. 

The  facts,  so  far  as  necessary  to  l>e  stated,  are 
that  the  defendant  company  owns  a  five-story  build- 
ing on  Wall  Street  in  the  city  of  Knoxville,  and, 
for  the  convenience  and  use  of  its  tenants,  who  oc- 
cupy offices  therein,  and  for  those  who  have  occasion 
to  enter  the  building  on  business  or  otherwise,  it 
operates  a  passenger  elevator,  running  from  the  ground 
to  the  top  floor.  The  plaintiff  is  a  lady  about  forty- 
six  years  of  age,  and  had  occasion  to  enter  the  build- 
ing on  business  with  a  tenant  occupying  the  fifth 
floor.  She  entered  the  main  hallway  of  the  build- 
ing on  the  first  floor  about  one  o'clock  in  the  day, 
and,  seeing  a  door  open  on  the  side  of  the  hall  and 
some  person  therein,  partially  entered  the  room  and 
inquired  where  she  could  find  Mr.  Cagle,  the  gen- 
tleman   whom    she    desired    to    see.       She   states    that 
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the  person  addressed  replied  to  her  to  '^walk  out 
into  the  hall  and  take  the  elevator  and  go  down  on 
the  fifth  floor/'  His  testimony  is  that  he  said  to 
her  to  ^'go  out  into  the  hall  and  take  the  elevator 
and   go  to   the   fifth   floor." 

The  gentleman  thus  addressed  was,  it  appears,  the 
cashier  of  the  defendant  company,  but  had  no  con- 
trol over  or  anything  to  do  with  the  elevator,  and 
we  think  this  inquiry  and  answer  bear  very  slightly, 
if  at  all,    upon   the   merits   of   the   controversy. 

It  appears  that  the  lady  approached  the  elevator 
shaft  and  the  door  was  standing  open.  She  entered 
the  shaft  and  caught  hold  of  one  of  the  ropes  by 
which  the  carriage  was  operated,  and  attempted  to 
set  the  carriage  in  motion.  About  this  time  she  be- 
came suspicious  that  she  had  made  some  mistake,  and 
attempted  to  step  out  of  the  shaft,  and  had  per- 
haps put  one  foot  out  on  the  floor  of  the  hall,  when 
the  carriage  descended  from  above  and  caught  her, 
striking  her  on  the  head  and  bending  her  down,  and 
injured  her  about  the  chest,  shoulders,  and  back. 
From  the  injury  she  was  confined  to  her  bed  and 
room  for  some  time,  had  medical  attendance  for  a 
month  or  more,  and  was  quite  seriously  injured. 
A  physician,  Dr.  Nash,  was  called  to  see  her  as 
soon  as  she  was  injured,  and  attended  her  after- 
wards, and  testifies  that  the  injury  and  shock  were 
quite  serious.  No  question  is  made  about  the  extent 
of  the  injury  or  amount  of  damages,  except  so  far 
as  the   contention   is   made    that    her    damages   should 
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be  nominal,  if  anything,  on  account  of  her  con- 
tributory negligence. 

Plaintiff  explains  that  she  had  been  familiar  with 
the  elevator  at  the  cotton  mills,  and,  it  appears, 
knew  how  to  operate  that  by  hand,  and  she  had  seen 
other  elevators.  The  elevator  at  this  building  was 
started  by  pulling  on  a  roj)e,  but  the  motor  power 
was  water.  She  states  that  she  saw  the  door  open  and 
stepped  into  the  shaft,  and  thought  it  looked  sim- 
ilar to  the  one  she  had  been  accustomed  to  at  the 
mills.  It  appears  from  other  evidence  in  the  cause 
that  to  go  into  the  shaft  as  she  did  would  require 
a  step  down  of  about  twelve  inches,  that  the  hall 
was  well  lighted,  and  the  elevator  shaft  was  not 
dark,  and  that  scattered  on  the  floor  was  old  paper, 
grease,  and  other  dirty  accumulations,  that  must,  it 
is  insisted,  have  attracted  the  attention  of  a  prudent 
person   and   served   to   deter    them    from    entering    it. 

There  is  no  objection  to  the  charge  of  the  Court. 
It  states  the  duty  of  the  defendant  to  keep  its 
building  and  elevator  in  reasonably  safe  condition, 
and  the  plaintiff's  duty  to  exercise  ordinary  care  for 
her  own  safety.  The  jury  were  told  that  if  they 
believed  that  she  did  not  exercise  ordinary  care,  and 
if  they  believed  that  a  person  of  ordinary  care  and 
prudence,  situated  as  she  was  and  under  the  sur- 
roundings and  circumstances  that  surrounded  her  on 
that  occasion^  would  not  have  gone  into  the  eleva- 
tor, although  the  door  was  open,  and  that  her  neg- 
ligence  was    the    direct    and    proximate    cause   of   the 
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injury,   then  she  could  not  recover.      The  matter  was 

tbu3    left    to    the    jury   upon   a   charge    which   is   not 

excepted    to,    and    they    have    returned    a    verdict    as 

before  stated.      In  the  charge  of   the  Court  as  to  the 

degree   of   care   required   of   the    owner    and    operator 

of   the   elevator    there    is    certainly    nothing   of    which 

the   defendant   can   complain.       It  has  been   held   in  a 

number   of  cases   that  the  obligation  to   passengers  on 

elevators    (and    the    same    rule    would   apply    to   those 

attempting    to    become    passengers)     is    the    same    as 

that  of   common   carriers  to  passengers,   and  that  they 

must    use    and    exercise    the    highest    degree    of    care 

and   precaution.      See  Mitchell  v.    Markerj    62   Federal 

Reporter,     139,    reported    also    in    25    L.     R.    A.,     p. 

33,    opinion   by    Lurton,     Circuit    Judge;     Goodsell   v. 

Taylor  J    4   L.    R.    A.,    page    673;    Treadwell   v.     W/iel- 

ton,     5     L.     R.     A.,     498;     Kentucky     Hotel     Co,     v. 

Camp^    30   S.    W.    Rep.,     1010;    Hay  ward    v.    Miller^ 

34    Am.    Rep.,    329. 

In  this  case  the  association  was  unquestionably 
guilty  of  negligence  in  allowing  the  door  of  the  ele- 
vator shaft  to  be  open,  into  which  persons  might 
incautiously  enter,  and  the  question  of  whether  the 
defendant  exercised  proper  care  in  entering  it,  or 
was  guilty  of  such  contributory  negligence  as  would 
bar  her  recovery,  was  properly  left  to  the  jury 
under  a  charge  which  was  not  excepted  to,  and  the 
plaintiff,  having  given  her  explanation  of  the  whole 
matter,  we  can  see  there  was  evidence  to  support 
the  verdict. 
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The  charge  as  to  the  effect  of  plaintiff^ s  contribu- 
tory negligence,  if  they  should  believe  it  remotely 
contributed  to  the  injury,  but  was  not  its  proximate, 
direct,  and  efficient  cause,  is  correctly  given,  and  the 
jury  were  properly  instructed  in  such  case  to  abate 
the  damages. 

We  can  see  no  error  of  law,  and,  the  jury  hav- 
ing passed  upon  the  facts,  we  are  constrained  to 
affirm   the  judgment  with    cost. 
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Adcock   V.    Smith. 
{KnoxvUle,      October   3,    1896.) 

Exemption.    Of  wo/ges  of  mecluinics  and  laboring  men  from  seizure 
for  debt. 

The  earnings  of  an  iron  '*  pnddler."  who  is  paid  so  much  per  ton, 
are  exempt  from  g>arnishment  for  his  debts  under  {  3931  (M.  & 
V.)  code,  exempting^  from  execution,  seizure,  or  attachment 
thirty  dollars  of  the  **  wages  of  every  mechanic  or  other 
laborer. " 

Ck>de  construed:  }  3794  (S.);  {  2931  (M.  i&  V.). 

Cases  cited  and  approved:  Collier  v.  Murphy,  90  Tenn.,  300;  33 
Pa.  St.,  241;  54  Iowa,  728. 


FBOM    KNOX. 


Appeal  from  Circuit  Court  of  Knox  County. 
J.   W.    Sneed,    J. 

S.    G.    Heiskell   for   Adcock. 

J.    F.    J.    Lewis  for   Smith. 

Wilkes,  J.  This  is  a  garnishment  proceeding  to 
reach  what  is  claimed  as  exempt  wages  under  the 
provisions  of  the  Code  (M.  &  V.),  §2931.  This 
section,  in  effect,  exempts  from  execution,  seizure,  or 
attachment   thirty  dollars   of   the   wages  of   every  me- 


374  KNOXVILLE : 


Adcock  V.  Smith. 


chanic  or  laboring  man,  and  the  only  question  is, 
does  the  defendant,  William  Smith,  bring  himself 
within  the  terms  of  this  exemption.  The  cause  was 
commenced  before  a  Justice  of  the  Peace  and  taken 
by  appeal  to  the  Circuit  Court,  and  that  Court  held 
that  the  amount  due  defendant  was  due  him  as  the 
wages  of  a  laboring  man  and  not  the  subject  of 
garnishment,  and  plaintiffs  have  appealed  and  assign 
error. 

The  Knoxville  Iron  Company,  which  was  garni- 
sheed  in  the  case,  answered.  The  testimony  of  the 
secretary  and  treasurer  was  also  taken,  and  is  sub- 
stantially the  same  as  the  answer,  and  is  to  the 
effect  that  Smith  was  in  the  employment  of  the  com- 
pany, and  that  the  company  owed  him  $10,  of  which 
$8.40  was  due  July  20,  1895,  and  $1.56  due  Au- 
gust 20,  1895;  that  the  indebtedness  was  for  pud- 
dling iron  at  the  rate  of  $3  per  ton;  that  the  con- 
tract with  Smith  was  to  pay  him  for  the  tons  or 
parts  of  tons  he  puddled,  and  that  the  company 
does  not  hire  puddlers  by  the  day  or  month,  but 
by  the  ton  alone.  Smith  testified  that  he  worked 
for  the  iron  company  boiling  iron,  and  was  paid  $3 
per  ton;  that  he  was  required  to  go  to  work  at  a 
certain  hour  and  quit  at  a  certain  hour,  and  that 
unless  he  complied  with  the  hours  he  would  be  dis- 
charged. He  adds,  ''I  am  a  mechanic  and  labor- 
ing man,  and  work  for  wages;"  that  the  company 
paid  him  $3  per  ton  for  the  iron  he  boiled,  and 
that   he   worked    upon    no    other    terms.      This   is   all 
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the  evidence  in  the  case,  and  presents  the  facts  upon 
which  the  decision  must  be  based.  Briefs  have  been 
filed  on  both  sides,  but  no  authority  has  been  cited. 
It  is  insisted  on  the  one  hand  that  Smith  simply 
has  a  contract  to  puddle  iron  and  that  he  stands  in 
the  same  attitude  as  would  a  man  who  contracts  to 
build  a  house  for  $500  or  any  other  amount.  On 
the  other  hand,  attention  is  called  to  the  fact  that 
Smith  received  his  pay  monthly  on  the  twentieth  of 
each  month;  that  he  was  compelled  to  begin  and 
quit  work  at  a  certain  hour,  and  these  features,  it 
is  insisted,   make   him   a   laborer  for    wages. 

We  have  no  decision  of  this  Court  directly  ad- 
judicating the  question  involved.  We  have  made 
search  among  the  authorities  for  the  holdings  in  other 
States.  Wages  is  defined  to  be  the  compensation  paid 
by  the  day,  week,  month,  etc.,  for  the  services  of 
laborers  or  other  subordinate  or  menial  employees. 
28  Am.  &  Eng.  Enc.  L.,  513;  Abbott's  Law  Dic- 
tionary;   Anderson's   Law   Dictionary. 

Wages,  in  the  sense  of  the  exempting  statutes, 
are  held  to  be  such  as  are  earned  by  the  hands  and 
labor  of  the  individual  himself  and  his  family  under 
his  direction,  and  does  not  extend  to  what  he  earns 
as  superintendent  or  master  of  other  laborers.  Shinn 
on  Attachment  and  Garnishment,  Vol.  II.,  p.  558. 
This  holding  will  not  be  questioned,  but  the  point 
presented  is,  does  the  term  ''wages''  embrace  com- 
pensation to  be  paid  by  the  job  or  by  the  amount 
performed,    or   is   it  limited   to   cases   where   the  comi- 
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pensation  is  fixed  by  the  length  of  time  engaged. 
In  Shinn  on  Attachment  and  Garnishment,  it  is  held 
that  the  wages  of  a  miner  who  himself  works  in  a 
coal  mine  at  so  much  per  ton  comes  within  the 
exemption,  citing  Pennsylvania  Coal  Co.  v.  Costdlo^ 
33   Pa.    St.,    241. 

In  Ford  v.  St.  Louis  Ry.  Co.^  54  Iowa,  728,  the 
Court,  among  other  things,  said:  ^*The  word  wages 
means  the  compensation  paid  to  a  hired  person  for 
his  services.  This  compensation  to  the  laborer  may 
be  a  specified  sum  for  a  given  time  of  service  or  a 
fixed  sum  for  a  specified  piece  of  work — that  is, 
payment  may  be  made  by  the  job.  The  word  wages 
does  not  imply  that  the  compensation  is  to  be  deter- 
mined solely  upon  the  basis  of  time  spent  in  serv- 
ice, but  it  may  also  be  determined  by  the  work 
done.  Wages  means  compensation  estimated  in  either 
way."  Our  own  decisions  hold  that  the  statutes  cre- 
ating exemptions  are  to  be  liberally  construed  in 
favor  of  the  debtor  class.  Collier  v.  Murphy^  6 
Pickle,    300. 

We  are  unable  to  see  why  a  laborer  should  be 
deprived  of  this  exemption  because  his  labor  is  com- 
pensated by  the  job,  or  by  the  amount  of  work  or 
number  of  articles  finished,  instead  of  by  the  num- 
ber of  hours  he  is  employed.  He  is  no  more  an 
independent  contractor  when  he  agrees  to  puddle  iron 
at  so  much  per  ton,  than  he  would  be  if  he  were 
to  receive  so  much  per  day.  In  either  case,  he  is 
laboring   with    his   own   hands    for    an    employer,    and 
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under  his  direction  and  control  and  superintendence, 
and  be  is  in  no  sense  an  independent  contractor, 
working  when  and  how  he  may  choose.  Our  farm- 
ers employ  laborers  to  pick  cotton  for  them  at  a 
certain  rate  per  one  hundred  pounds,  or  to  cut  wood 
at  a  certain  rate  per  cord,  and  the  manufacturer 
employs  laborers  to  weave  cloth  at  so  much  per 
yard,  and  the  mine  owner  employs  laborers  to  mine 
coal  by  the  ton,  and  so  on  through  the  various  in- 
dustries, and  certainly  in  .  such  cases  the  persons 
employed  are  ^  ^  laborers ' '  working  for  * '  wages, ' ' 
the  amount  of  which  is  fixed,  not  by  the  time  en- 
gaged, but  by  the  results  achieved,  and  the  law 
applies   in   the  one'  case   as   well   as   in   the   other. 

There   is   no   error   in   the  judgment  of   the  Circuit 
Court,    and   it   is   affirmed  with   costs. 
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Wilson  v.    Agree. 

{Knos^iUe.     October    3,    1896.) 

1.  Dedication.     Of  alley. 

The  laying  out  of  an  alley  upon  a  plat  or  plan  and  also  upon  the 
ground  operates  as  a  dedication  of  it,  not  only  in  favor  of  those 
who  buy  from  the  donor,  relying  upon  the  existence  of  the 
alley,  but  also  in  favor  of  all  who  buy  in  the  general  plan  of 
the  locality.     (Post,  p.  381.) 

Cases  cited  and  approved:  Sims  i).  Chattanooga,  2  Lea,  694;  137 
N.  Y.,  317;  138  N.  Y.,  184. 

2.  Same.     By  user.  ^ 

A  public  way  may  be  established  by  evidence  of  advei-se  user  for 
a  long  period  of  time,  without  any  express  dedication,  if  it  is 
shown  that  the  user  is  under  a  claim  of  right,  and  not  merely 
permissive,  but  mere  permissive  use  is  not  sufficient  to  estab- 
lish a  dedication.     {PosU  P-  381.) 

Cases  cited  and  approved:  Worth  v.  Dawson,  1  Sneed,  59;  Sharp 
V.  Mynatt,  1  Lea,  375;  67  111.,  368. 


FROM    HAMILTON. 


Appeal  from  Chancery  Court  of  Hamilton  County. 

T.     M.     McCONNELL,     Ch. 

Eakin  &  Dickey   and  W.    L.    Eakin    for  Wilson. 
SruRLocK   &   Latimore    for   Acree. 
Wheeler   &   McDermott   for   McReynolds. 
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Wilkes,  J.  This  is  a  contest  over  an  alley  al- 
leged to  extend  through  one-half  of  a  block  of  lots 
in  Chattanooga.  There  are  two  causes  consolidated 
and  heard  together,  one  consisting  of  bill  and  an- 
swer, and  the  other  of  original  and  cross  bill  and 
answers  to  each.  The  question  is  whether  an  alley 
runs  through  the  block  from  east  to  west,  or 
whether  it  runs  only  half  way  through  the  block, 
or  whether  there  is  any  alley  at  all.  It  is  the  in- 
sistence of  complainants  that  the  alley  runs  half 
way  through  the  block  and  stops  at  the  rear  of 
their  lots,  while  the  defendants  contend  that  there 
is  no  alley  at  all,  but,  if  there  is  one,  it  extends 
through  the  entire  block  and  through  the  complain- 
ants' property.  The  effort  of  the  complainants  is 
to  keep  the  alley  open  to  a  point  half  way  through 
the  block,  and  on  the  part  of  the  defendants  to 
close  it  entirely,  but,  if  this  may  not  be  done,  then 
to  open  it  entirely  through  the  block  and  through 
complainants'  property.  The  Chancellor  held  that 
there  was  an  alley  extending  half  way  through  the 
block,  but  no  farther,  and  defendants  were  en- 
joined from  closing  or  interfering  with  it.  The 
cross  bill  of  defendants  was  dismissed,  denying  them 
the  right  to  close  the  alley  or  to  open  it  entirely 
through  the  block,  and  defendants  were  taxed  with 
the  costs,    and    have    appealed    and    assigned    errors. 

The  cause  has  been  heard  by  the  Court  of  Chan- 
cery Appeals,  and  it  has  affirmed  the  decree  of  the 
Chancellor,     and    defendants     have     appealed    to    this 
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Court,  and  are  insisting  upon  the  errors  already 
heard    by   the   Court   of   Chancery   Appeals. 

The  Court  of  Chancery  Appeals  held  that  there 
had  been  a  dedication  of  the  alley  through  the  east 
half  of  the  block,  both  by  conveyances  calling  for 
and  abutting  on  the  alley  and  by  user  by  the  pub- 
lic, but  there  had  been  no  acceptance  of  the  alley 
by   the   municipal   authorities. 

That  Court  also  held  that,  as  to  the  west  half  of 
the  block,  there  was  some  evidence  that  a  way  had 
been  opened  for  a  number  of  years  through  this 
half,  but  the  exact  location  and  width  of  the  way 
they   cannot   report   for   want   of   proof. 

They  report  also  that  the  evidence  fails  to  show 
whether  the  user  of  this  way  was  merely  by  per- 
mission of  adjoining  owners  or  as  a  way  of  right, 
and  their  conclusion  is,  that  there  had  been  no  ded- 
ication by  conveyances  recognizing  such  way,  and  no 
user  of  the  way  by  the  public,  in  such  manner  as 
to    make   a   dedication. 

We  do  not  understand  that  any  question  is  made 
over  the  law  governing  the  case,  but  the  gravamen 
of  the  contention  is  that  if  there  is  an  alley  open- 
ing through  one  half  of  the  block,  it  should,  in 
order  to  be  of  any  service  to  the  public,  l^e  opened 
through  the  entire  block,  and  that  the  public  can 
have  and  make  no  .  use  of  it,  stopping,  as  it  does, 
in  the  middle  of  the  block,  and  that  it  can  be  of 
service  to  only  one  or  two  lot  owners.  The  Court 
of  Chancery  Appeals  finds,  however,  that  the  own- 
ers of   the   lots   lying  at  the  end  of   the  alley  bought 
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their  lots  while  the  alley  was  oi)en;  that  the  alley 
is  valuable  as  a  way  of  ingress  and  egress  to  their 
lots,  and  the  closing  of  the  alley  would  affect  the 
value  of  the  lots,  and  that  they  bought  these  lots 
with  the  understanding  and  agreement  that  there  was 
an  alley  extending  to  the  rear  of  their  lots  and  fur- 
nishing an  entrance  to  them.  It  is  clearly  the  law 
that  persons  who  buy  lots  according  to  plats  or 
plans  whereon  streets  are  marked  or  exist,  acquire 
irrevocable  rights  to  such  streets.  Elliott  on  Roads 
and  Streets,  page  86,  note  2,  page  89,  note  4, 
page  91,  note  2;  Sims  v.  Chattanooga^  2  Lea,  694; 
Ilennessey  v.  Murdockj  137  N.  Y.,  317;  Lord  v. 
Atkim,   138   N.    Y.,    184. 

And  the  dedication  operates  not  only  in  favor  of  * 
those  who  buy  from  the  donor,  but  also  in  favor  of 
all  who  buy  in  the  general  plan  of  the  locality 
where  the  way  and  street  is  located.  Elliott  on 
Eoads  and  Streets,  pp.  112,  119;  In  re  Pearl  Street y 
111    Penn.    St.,    566. 

It  is  also  held  that  a  public  way  may  be  estab- 
lished by  evidence  of  adverse  user  for  a  long  period 
of  time  without  any  express  dedication,  if  it  is 
shown  that  the  user  is  under  a  claim  of  right  and 
not  merely  permissive,  and  mere  permissive  use  is  not 
sufficient  to  establish  a  dedication.  Worth  v.  Daw- 
sorij  1  Sneed,  69;  Sharp  v.  Mynatt^  1  Lea,  376; 
Illinois  Ins.     Co.    v.    Littlejield,    67  111.,    368. 

Under  the  facts  as  found  by  the  Court  of  Chan- 
cery Appeals,  we  think  its  conclusions  are  correct, 
and   its   decree   is  affirmed   with   costs. 
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Saunders  v.    Simpson. 

> 

{KnoxvlUe.      October    5,    1896.) 

Burden  of  Proof.     Complainant  inxLst  affirmatively  show  prescrip- 
tion. 

The  burden  is  upon  a  complainant  who  seeks  to  establish  a  right 
of  way  by  prescription,  to  show  affirmatively  that  during  the 
entire  prescriptive  period  the  owners  of  the  servient  estate 
were  competent  to  convey  a  title,  at  least  when  the  owner,  at 
the  time  the  adverse  user  commenced,  was  under  disability  of 
coverture. 

Case  cited  and  approved:  Ferrell  v.  Ferrell,  1  Bax.,  329. 


FROM     HAMILTON. 


Appeal  from  Chancery  Court  of   Hamilton  County. 

T.     M.     McCONNELL,    Ch. 

Shepherd   &  Frierson   for   Saunders. 

Eakin  &  Dickey  for   Simpson. 

McAlister,  J.  This  bill  was  tiled  in  the  Chan- 
cery Court  of  Hamilton  County  by  the  complainant, 
James  Saunders,  for  the  purpose  of  enjoining  the 
defendants  against  closing  a  road  over  their  prem- 
ises. Complainant  claimed  a  right  of  way  or  ease- 
ment  by  prescription  over  this  land.     The   Chancellor 
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granted  the  relief  asked,  but,  on  appeal,  the  Court 
of  Chancery  Appeals  reversed  the  decree  and  dis- 
missed the  bill.  Complainant  appealed  to  this  Court 
and   has   assigned   errors. 

The  facts  found  by  the  Court  of  Chancery  Ap- 
peals are  that,  many  years  ago,  prior  to  the  war, 
one  Barclay  McGhee  owned  a  farm  of  some  1,400 
or  1,500  acres,  situated  in  Hamilton  County.  After 
his  death  this  farm  was  partitioned  among  his  chil- 
dren, but  when  partition  was  made  record  fails  to 
show.  On  March  14,  1871,  complainant,  by  pur- 
chase from  one  of  the  daughters,  became  the  owner 
of  one  share  or  lot,  and  immediately  took  possession. 
The  main  road  leading  to  Chattanooga  through  this 
section  was  the  Shallow  Ford  Pike.  Harrill,  Jones, 
and  defendants  all  own  parts  of  the  McGhee  farm, 
the  defendants  having  purchased  July  3,  1876,  from 
one  of  the  McGhee  heirs,  a  married  woman.  At 
the  time  of  his  purchase  complainant  found  an  old 
road  leading  from  his  house  on  the  place  and  run- 
ning between  the  land  now  owned  by  Harrill  and 
that  now  owned  by  Jones  and  across  the  lands  of 
defendants  to  the  Shallow  Ford  Road.  From  1871, 
when  he  purchased,  until  1894,  when  this  bill  was 
filed,  complainant  uninterruptedly  used  this  road, 
claiming  to  use  it,  as  he  says,  as  a  matter  of 
right,  and,  as  far  as  the  proof  shows,  without  any 
permission  from  the  defendants  or  those  under  whom 
they  claim.  He  used  it  as  a  way  to  reach  the 
Shallow    Ford    Pike,    and,    in    that  way,    Chattanooga, 
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his  Dearest  maiket,  and  as  a  means  of  ingress  and 
egress  to  and  'from  his  land.  As  a  matter  of  fact, 
it  has  been  so  used  by  people  living  where  com- 
plainant lives  for  many  years  before  complainant 
bought.  The  part  of  the  road  in  dispute  is  that 
which  crosses  the  land  of  defendants.  The  remain- 
der of  the  road  is  on  the  line  between  Jones  and 
Harrill,  and,  for  ten  or  twelve  years,  has  been  fenced 
in  on  each  side,  making  a  lane.  The  disputed  por- 
tion is  not  fenced,  but  is  a  continuation  of  this 
lane. 

The  Court  of  Chancery  Appeals  held,  as  a  matter 
of  law,  that  it  was  incumbent  upon  camplainant  to 
show  aflSrmatively  that  during  the  whole  period  of 
twenty  years  the  owners  of  the  land  now  claimed  by 
defendants  were  under  no  disability,  and  that  since 
it  appeared  from  the  record  that  before  the  pre- 
scriptive period  of  twenty  years  had  run  the  land 
was  owned  by  a  married  woman,  this  fact  would  de- 
feat the  easement.  The  Court  of  Chancery  Appeals 
said,  viz.:  <'It  further  appears  that  the  defendants  in 
this  case  bought  the  land  which  they  claim  from  a 
married  woman,  one  of  Barclay  McGhee^s  daughters, 
in  1876.  Complainant,  it  will  be  remembered,  com- 
menced to  use  the  road  in  1871,  and  continued  to 
use  it  until  1894,  when  this  suit  was  begun.  The 
Court  of  Chancery  Appeals  was  of  opinion  the  proof 
failed  to  show  any  uninterrupted  period  of  continuous 
adverse  user  of  this  right  of  way  for  a  period  of 
twenty   years    against    parties   free   from   disabilities." 
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The  contention  of  counsel  for  appellant  is  that 
disability  is  not  to  be  presumed  in  any  case,  bat 
must  be  proven  by  the  party  relying  on  it.  The 
argument  is  that  twenty  years  user  gives  the  right  of 
prescription.  The  exception  is  in  case  of  disabilities, 
and   counsel   insists   the   burden   is   on   the   defendants. 

On  this  subject  Mr.  Washburn,  in  his  work  on 
Real  Property,  Vol.  II.,  says:  ''To  give  user  this 
effect  (prescriptive  right;  it  must  be  uninterrupted  in 
the  land  of  another  by  the  acquiescence  of  the  owner, 
for  a  period  of  at  least  twenty  years,  under  an  ad- 
verse claim  of  right,  while  all  persons  concerned  in 
the  estate  in  or  out  of  which  it  is  derived,  are  free 
from  disability  to  resist  it,  and  are  seized  of  the 
same  in  fee  and  in  possession  during  its  requisite 
period.  Where  all  these  circumstances  concur,  it 
raises  a  pt^ina  facie  evidence  of  a  right  to  such  ease- 
ment acquired  by  a  grant  which  is  now  lost,"  etc. 
Cited   in   Ferrell   v.    Ferrelly    1    Bax. 

*'Thu8,"  continues  the  author,  ''there  may  be  two 
distinct  estates,  and  the  owner  of  the  one  may  have 
claimed  and  exercised  the  right  of  passing  over  the 
other  for  the  period  of  time  ordinarily  requisite  to 
give  a  right  of  way,  but  would  fail  thereby  to 
create  a  presumption  of  a  grant  if  the  servient 
estate,  during  that  period  or  any  considerable  part 
of  it,  had  belonged  to  a  minor,  or  was  in  posses- 
sion of  a  lessee,  or  one  under  a  disabilitv  like  a 
married  woman.  The  law  would  never  presume  a 
grant    from    the    apparent    acquiescence    of    one    who 
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could  not  have  made  it,  or  had  no  right  to  oppose 
the  user  from  which  it  was  sought  to  be  inferred/' 
Washburn  on  Real  Property,  Vol.  II.,  p.  302  (-ith 
Ed.,  1876).  See,  also,  Washburn  on  Easements  and 
Servitudes   (3d   Ed.,    1873),    p.    163. 

The  Court  of  (chancery  Appeals  found  **that  Mrs. 
Lavinia  Jones,  the  vendor  of  defendants,  is  described 
as  a  married  woman,  and  her  privy  examination 
was  taken  and  certified  by  the  clerk  of  the  Court, 
and  that  the  deed  recites  that  she  is  the  daughter, 
devisee,  and  heir  at  law  of  Barclay  McGhee,  de- 
ceased, and  conveys  that  portion  of  the  land  devised 
to  her  and  set  apart  in  the  partition  proceedings,  and 
we  have  no  doubt  (and  there  is  nothing  to  rebut 
this  view),  that  at  the  time  of  the  execution  of  the 
deed  October  16,  1886,  she  was  a  married  woman.'' 
It  is  true  the  disability  of  this  married  woman,  who 
is  not  a  party,  is  not  set  up  in  the  answer  of 
defendants,  but  in  our  view  of  the  case  this  was 
not  necessary.  The  whole  doctrine  of  an  easement 
by  prescriptive  right  is  bottomed  upon  the  presump- 
tion of  a  grant,  and  if  the  owner  of  the  servient 
estate  was  laboring  under  a  disability,  so  that  she 
could  not  assert  and  enforce  her  rights,  no  pre- 
sumption of  a  grant  arises  from  adverse  enjoyment 
of  the  estate.  We  think  it  was  a  part  of  com- 
plainant's case  to  show  aflBrmatively  that  during  the 
whole  of  the  prescri{)tive  period  the  owners  of  the 
servient    estate    were     competent    to     convey    a    title. 

Afiirraed. 
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Griffith    v.    Brackman. 

{Knox V ill e,      October    5,    1896.) 

1.  Landlord  and  Tb:nant.    Maker  of  trust  deed  contrncttng  to  be- 

come tenant  renujvable  by  unlawful  detainer. 

The  maker  of  a  deed  of  trust  in  possession  may  contract  in  such 
deed  with  the  trustee  and  beneficiary,  that  foreclosure  of  the 
deed  of  trust  shall  create  the  relation  of  landlord  and  tenant 
between  the  purchaser  and  maker,  and  that,  upon  the  latter's 
default  in  surrendering  possession,  he  may  be  removed  by  a 
writ  of  unlawful  detainer.     (Po«t,  pp.  38S-3})1.) 

Code  construed:  2  5093  (S.);  i  4075  (M.  &  V.);  i  3344  (T.  «fe  S.). 

Cases  cited  and  distinguished:  Ballow  v.  Motheral,  5  Bax.,  602; 
Kuhn  V.  Feiser,  3  Head.  82. 

2.  Same.     Constructive  entry  by  landlord  attaefies,  when. 

A  constructive  entry,  that  enables  him  to  maintain  unlawful  de- 
tainer, attaches  as  soon  as  title  is  acquired  by  a  purchaser  at 
a  foreclosure  sale  made  under  a  deed  of  trust  containing  an 
agreement  by  the  maker  that  he  will  become  tenant  of  the 
purchaser  at  such  sale.     {Post,  p.  :M.) 

3.  Same.     ReseroatUm  of  fonnal  rl{jht  of  re-entry  unnecessar^yy  when. 

No  express  reservation  of  a  formal  right  of  re-entry  by  the  pur- 
chaser under  a  deed  of  trust  is  necessary  to  enable  him  to 
maintain  unlawful  detainer,  where  such  deed  contains  a  stip- 
ulation that  a  foreclosure  thereof  shall  create  the  relation  of 
landlord  and  tenant  between  the  maker  and  purchaser,  and 
that,  if  the  former  refuses  to  surrender  possession,  he  shall  be 
removable  by  the  writ  of  unlawful  detainer.     {Post,  P*  391.) 


FROM    KNOX. 


Appeal     from     Circuit     Court     of     Knox     County. 
J.   W.    Sneed,    J. 
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Ingersoll  &   Peyton   for   Griffith. 

F.  M.  DeArmand  and  Green  &  Shields  for 
Brackman. 

McAlister,  J.  This  is  an  action  of  unlawful 
detainer  commenced  by  the  purchaser  of  real  estate 
at  a  foreclosure  sale,  under  the  provisions  of  a  deed 
of  trust,  against  the  mortgagor,  to  recover  posses- 
sion of  the  premises.  The  action  is  based  upon  the 
following  stipulation  in  the  deed  of  trust,  to  wit: 
**The  said  party  of  the  first  part  further  agrees 
that,  in  case  of  any  sale  hereunder,  he  will  at  once 
surrender  possession  of  the  said  property,  and  will, 
from  that  moment,  become  and  be  the  tenant  at 
will  of  the  purchaser  and  removable  by  process  as 
upon  a  forcible  and  unlawful  detainer  suit,  hereby 
agreeing  to  pay  the  said  purchaser  the  reasonable 
rental  value  of  said  premises  after  said  sale."  It 
is  agreed  that,  at  the  foreclosure  sale,  the  plaintiff, 
F.  D.  Griffith,  became  the  purchaser  of  the  prop- 
erty; that  a  deed  was  duly  executed  by  the  trustee 
to  said  purchaser,  and  that  demand  was  made  of 
the  mortgagors,  Brackman  and  wife,  for  the  posses- 
sion of  the  premises,  which  was  refused,  and  there- 
upon this  action  of  unlawful  detainer  was  commenced. 
Counsel  filed  a  stipulation  of  agreed  facts,  and  the 
only  question  submitted  for  the  determination  of  the 
Court  was  whether  or  not  this  action  could  be  main- 
tained. The  Circuit  Judge  heard  the  cause  without 
the  aid  of   a  jury,  and  pronounced   judgment  in  favor 
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of  defendants,  upon  the  ground  (1)  that  plaintiff, 
Griffith,  had  never  had  any  possession  of  the  prem- 
ises; (2)  because  the  clause  quoted  from  the  trust 
deed  did  not  have  the  effect  to  create  the  relation 
of  landlord  and  tenant,  but  was  simply  a  covenant 
or  agreement  that  such  relation  should  exist,  a  breach 
of  which  would  render  defendant  liable  for  damages 
at  law;  (3)  because  the  plaintiff  does  not  show  that 
defendant  was  his  tenant  for  any  specific  time  and 
was  holding  over  after  the  expiration  of  his  term; 
(4)  because  there  is  no  provision  or  stipulation  for 
re-entry  to  the  purchaser  in  the  event  of  a  sale  under 
the  trust  deed.  Plaintiff  appealed  and  has  assigned 
errors. 

Section  4075  (M.  &  V.)  Code,  provides,  viz.: 
**  Unlawful  detainer  is  where  the  defendant  enters  by 
contract,  either  as  tenant  or  as  assignee  of  a  tenant, 
or  as  personal  representative*  of  a  tenant,  or  as  sub- 
tenant, or  by  collusion  with  a  tenant,  and  in  either 
case  willfully  and  without  force  holds  over  the  pos- 
session from  the  landlord,  or  the  assignee  of  the 
remainder  or  reversion."  Section  4082  (M.  &  V.) 
Code,  further  provides,  viz.:  <*No  notice  to  quit 
need  be  given  by  the  plaintiff  to  the  defendant 
other   than   the   service   of   the   warrant." 

It  was  held  by  this  Court,  in  the  case  of  Bal- 
leio  V.  Motheral,  5  Bax.,  602,  ''that  the  remedy 
given  by  this  section  was  on  behalf  of  landlords 
and  their  {),ssignees,  against  tenants  and  subtenants, 
provided   the   relation   had    been   created    by   or   arose 
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from  express  contract,  and  does  not  apply  to  other 
contracts  as  mortgagor  and  mortgagee,  vendor  and 
vendee,  where  in  certain  phases  the  relationship  be- 
comes assimilated  to  that  of  landlord  and  tenant. 
Accordingly,  it  was  held  that  the  maker  of  a  deed 
of  trust,  remaining  in  possession  of  the  land  up  to 
the  sale,  and  not  disavowing  the  right  of  the  trustee 
to  possession,  or  holding  adversely  against  him,  does 
not  become  the  qn<isi  tenant  of  the  purchaser,  and 
unlawful  detainer  does  not  lie  in  favor  of  such  pur- 
chaser and  against  the  tenant  of  the  maker  of  the 
deed."  So  it  was  held  in  Kiihn  v.  Feiser^  3  Head, 
82:  *'The  action  of  forcible  or  unlawful  entry  and 
detainer  will  not  lie  in  favor  of  a  trustee  created 
by  a  mortgage,  or  a  purchaser  under  him,  neither 
of  whom  has  had  possession  of  the  premises  against 
a  naked  trespasser.  In  such  a  case  there  is  no 
privity  between  the  trustee  or  purchaser  and  the  tres- 
passer, and  the  latter  is  not  the  tenant  of  either." 
But  it  will  be  observed  that  the  facts  of  this 
case  present  a  question  which  did  not  arise  in  the 
cases  mentioned,  or  in  any  other  reported  case,  so 
far  as  we  are  advised.  It  is  whether  or  not  a 
mortgagor  in  possession  may  not,  in  advance,  con- 
tract with  the  trustee  or  mortofao^ee  that  in  the 
event  a  foreclosure  becomes  necessary  the  relation  of 
landlord  and  tenant  shall  therebv  be  created  between 
the  purchaser  and  the  mortgagor,  and  upon  default 
of  the  latter  in  surrendering  possession  of  the  prem- 
ises,  he  shall    be   removable   by   the    writ   of   unlawful 
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detainer.  We  are  unable  to  perceive  any  sound 
reason  why  such  a  contract,  made  for  the  benefit 
of  the  purchaser,  may  not  be  enforced  by  him.  It 
is  ol)jected  that  the  action  cannot  be  maintained  for 
the  reason  that  there  was  no  entry  on  the  premises 
after  the  purchaser  acquired  title.  We  think,  in 
view  of  the  contract  emtodied  in  the  deed  estab- 
lishing the  relation  of  landlord  and  tenant  between  the 
mortgagor  and  the  purchaser,  there  was  a  construc- 
tive entry  that  attached  as  soon  as  the  purchaser 
acquired  title.  It  is  further  objected  that  there  is 
no  provision  in  the  contract  reserving  to  the  pur- 
chaser the  right  of  re-entry  in  the  event  of  a  sale 
under  the  trust  deed.  We  think  this  objection  is 
met  by  the  observations  already  made.  The  mort- 
gagor expressly  stipulated  that  if  he  refused  to  sur- 
render possession  he  should  be  removable  by  the 
writ  of  unlawful  detainer.  In  view  of  such  a  stip- 
ulation, it  is  not  necessary  that  there  should  have 
been  any  express  reservation  of  a  formal  right  of 
re-entry. 

The   judgment  will  be  reversed   and   judgment  ren- 
dered  here   in   favor    of   plaintiff. 
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Bladen  v.   Railroad. 

{Knoxville.      October   10,    1896.) 

Mechanics'  Lien.    Bookkeeper  and  cooks  for  bridge  gang  entitled  to, 

A  bookkeeper  for  a  railroad  bridg-e  contractor,  and  the  cook  and 
cook's  assistants  employed  by  him  for  the  bridg'e  gang-,  are 
within  the  purview  of  Acts  1891,  Ch.  98,  giving*  inter  aWa  a  prior 
lien  on  railroad  property  to  anyone,  who  performs  any  val- 
uable service,  manual  or  professional,  by  which  any  railroad 
company  receives  a  benefit. 

Act  construed:  Acts  1891,  Ch.  98. 


FROM    KNOX. 


Appeal  from  Chancery  Court  of  Knox  County. 
H.    B.    Lindsay,    Ch. 

Taylor  &  Roberts  for   Bladen. 

Lucky  &  Sanford  and  Comfort  &  Spillman  for 
Railroad. 

Wilkes,  J.  This  bill  was  filed  by  a  large  num- 
ber of  complainants  against  the  defendant  railroad 
company  and  its  receiver,  claiming  liens  as  me- 
chanics and  laborers  in  the  erection  of  a  bridge 
across  the  Tennessee  River  at  Knoxville  for  the  rail- 
road  company.       Liens   were   declared    in   favor   of    a 
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large  number  of  the  complainants,  but  denied  as  to 
sixteen  of  them.  These  sixteen  complainants  ap- 
pealed, and  upon  a  hearing  of  the  matter  before 
the  Court  of  Chancery  Appeals  the  decree  of  the 
Chancellor  was  aflSrmed  as  to  twelve  of  them,  on 
the  ground  of  want  of  notice  to  the  company,  as 
the  statute  prescribes.  Rousseau,  one  of  the  com- 
plainants, was  bookkeeper  of  the  subcontractor,  and 
Mosely,  Robinson,  and  Kyle  were  cooks  and  helpers 
to  the  main  cook  of  the  bridge  force.  The  Court 
of  Chancery  Appeals  was  of  opinion  that  these  per- 
sons were  entitled,  under  the  statute,  to  liens,  and 
so  decreed,  and  from  this  holding  the  receivers  of 
the  road  have  appealed  and  assigned  errors.  The 
sole  question  presented  for  this  Court  is  whether  the 
bookkeeper  for  the  contractor  and  the  cook  employed 
by  him  for  the  bridge  gang,  and  the  cook's  assist- 
ants, are  such  persons  as  are  entitled  to  liens  under 
the  Act  of  1891,  Ch.  98,  p.  215.  The  Act  is 
entitled,  '*An  Act  providing  a  prior  lien  and  giving 
greater  security  to  contractors,  subcontractors,  labor- 
ers, material  men,  engineers,  and  all  other  persons 
rendering  valuable  and  necessary  services,  professional 
or  otherwise,  in  the  location,  construction,  repair,  and 
equipment  of  any  railroad  in  this  State,  and  to 
amend  Ch.  220  of  an  Act  passed  March  29,  1883, 
entitled, ' '    etc. 

The  first  section  of  the  Act  provides  **that  here- 
after every  subcontractor,  laborer,  material  man,  or 
other    person    who    performs    any   part    of    the   work 
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in  grading  any  railroad  company's  roadway,  or  who 
constructs  or  aids  in  the  construction  or  repairs  of 
its  culverts  and  hrid«:es,  or  furnishes  its  cross-ties  or 
masonry,  or  timbers  for  the  same,  which  is  used  in 
the  building  and  construction  of  such  railroad,  its 
bridges  and  culverts,  or  aids  in  the  laying  of  its 
track,  building  of  its  bridges,  the  erection  of  its 
depots,  platforms,  wood  or  water  stations,  section 
houses,  machine  shops,  or  any  other  buildings,  or 
for  the  delivery  of  material  for  any  of  these  pur- 
poses, or  for  any  engineering  or  superintendence,  or 
who  performs  any  valuable  service,  manual  or  pro- 
fessional, by  which  any  such  railroad  company  re- 
ceives a  benefit,  all  and  every  such  jierson  or  persons 
shall  have  a  lien  on  such  railroad,  its  franchises  and 
property,  for  the  value  of  such  work  and  lalx)r 
done,  or  material  furnished,  or  services  rendered  as 
herein  set  out  and  specified,  in  as  full  and  ample 
a  manner  as  is  now  provided  by  the  law  for  all 
persons  contracting  directly  with  such  railroad  com- 
pany for  any  such  work  and  labor  done  or  for  ma- 
terials  furnished;     Provfdi'd,^'*    etc. 

It  is  claimed  that  iKJokkeepers  and  cooks  are  em- 
braced by  the  general  words  in  the  caption  and  Act 
which  prescribes  that  *' anyone  w^ho  performs  any 
valuable  service,  manual  or  professional,  by  which 
any  such  railroad  company  receives  a  benefit,"  shall 
have  the  lien,  etc.  The  Court  of  Chancery  Appeals 
find  that,  in  order  to  keep  the  men  together  and 
get   them    to    work   promptly,    in    such    large    matters 
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as  bridge  building,  it  is  necessary  that  they  be 
boarded  in  a  camp,  and  that  a  company  cook  and 
cook's  assistants  were  necessary  to  do  this,  and  that 
a  bookkeeper  was  a  necessary  adjunct  to  such  a 
large  force  of  men,  to  keep  their  time,  pay  their 
wages,    and  attend   to   shifting   the   men. 

Under  the  broad  provisions  of  the  Act,  we  are 
of  opinion  that  the  Court  of  Chancery  Appeals  is 
correct  in  its  conclusion  that  these  i^ersons  are  .en- 
titled to  their  liens.  They  do  perform  valuable  serv- 
ice, manual  and  professional,  from  which  the  rail- 
road company  receives  a  benefit,  and  are  necessary 
parts  of  the  bridge  force  constructing  the  bridge, 
and   were   engaged   alone   in   this   work. 

The   decree   of   the   Court   of   Chancery   Appeals    is 
affirmed. 
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LocKETT    V.    Beaver. 
{KiioitviUe,      October  10,   1896.) 

Garnishment.     Property  aiid  dues  8\ihject  to. 

Garnishment,  under  the  provisions  of  our  statutes,  reaches  and 
fastens  on  any  debt,  whether  due  or  not,  owing*  by  the  g'ar- 
nishee,  or  any  property  of  the  debtor  in  his  hands,  either  at 
the  date  of  service  of  the  notice  of  garnishment,  or  at  the  date 
of  the  answer,  or  in  the  meantime. 

Code  construed:  {{4816-4818,  4820,  4826,  5245  (S.);  {{  3801-3803, 
3805,  3811,  4226  (M.  &  V.);  113088-3090,  3092,  3098,  3485  (T.  &  S.). 

Cases  cited:  Matheny  v.  Hughes,  10  Heis.,  405;  English  v.  King, 
lO.Heis.,  666;  VanVleet  v.  Stratton,  91  Tenn.,  477. 


FROM    KNOX. 


Appeal  from  Chancery  Court  of  Knox  County. 
H.    B.    Lindsay,   Ch. 

Green  &   Shields  for   Lockett. 

E.    D.    Davis  for   Beaver. 

Wilkes,  J.  This  case  involves  a  question  of 
garnishment.  The  case  comes  to  us  by  appeal  from 
the  Court  of  Chancery  Appeals,  reversing  the  decree 
of  the  Chancellor.  A  summary  of  the  findings  of 
fact,  as  made  by  the  Court  of  Chancery  Appeals, 
is  that  when  the   bill  of   interpleader   in   the   case  was 
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filed,  Lockett  &  Brown  were  indebted  to  J.  B. 
Harrison  in  the  sum  of  $400  for  services  rendered 
in  securing  a  loan  from  the  Maryland  Insurance  Co. 
The  services  commenced  December  15,  1894.  Gar- 
nishment notices  were  served  on  Lockett  &  Brown 
December  31,  1894.  The  insurance  company  agreed 
to  make  the  loan  January  4,  1895,  if  certain  con- 
ditions were  complied  with.  Harrison's  service  in 
the  matter  continued  until  January  18,  1895,  and  he 
was  not  entitled  to  his  compensation  or  commission 
until  the  final  consummation  of  the  entire  matter,  on 
January  18,  1895.  The  return  day  of  the  garnish- 
ments was  fixed  for  January  11,  1895,  but  it  was 
continued  for  answer  to  January  26,  1895,  and  the 
bill  of  interpleader  was  filed  on  that  day  before 
judgment  was  rendered.  This  interpleader  bill  made 
one  W.  H.  Perkins  a  party,  who  was  claiming  the 
commission  by  assignment  from  Harrison.  His  rights 
need   not   now   be   considered. 

As  it  appears,  Lockett  &  Brown  were  not  noti- 
fied of  the  assignment  until  after  the  garnishment 
notice  was  served  upon  them.  And  it  is  conceded 
that  the  only  question  now  before  us  is  whether  the 
garnishment  creditor  can  hold  the  $400  at  all  under  his 
proceeding,  and  that  it  is  not  a  question  of  priority. 
The  exact  legal  question  presented  is,  does  the  gar- 
nishment lien  attach  as  of  the  date  of  the  levy  of  the 
garnishment,  and  does  it  depend  upon  the  facts  then 
existing,  or  upon  the  facts  as  they  exist  when  the 
answer    is    made?     At  the  time  the    garnishment   was 
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served,  Brown  &  Loekett  owed  Harrison  nothing,  but 
they  had  a  contract  with  him  by  which,  on  certain 
conditions  and  future  contingencies,  they  would  become 
indebted  to  him.  At  the  time  of  answer,  the  con- 
ditions had  all  been  met,  and  the  contingencies  no 
longer  existed,  and  Brown  &  Loekett  were  at  that 
date   indebted   to    the   debtor,    Harrison. 

Complainants'  contention  is  that  they  can  hold 
whatever  was  owing  when  the  answer  was  made,  as 
well  as  when  the  garnishment  writ  was  served;  the 
defendants'  is,  that  only  such  indebtedness  can  be 
reached  as  was  in  existence  when  the  writ  was  served. 

In  some  of  the  text-books  and  cases  it  is  said  that 
a  debt  mtkst  exist  and  be  absolutely  payable,  either 
at  the  present  or  in  the  future,  and  not  dependent 
on  any  contingency  at  the  time  of  service  of  the 
process.  Am.  &  Eng.  Enc.  L.,  Vol.  VHL,  p.  1194. 
And  in  the  same  work  it  is  said  that  the  liability 
of  the  garnishee  is  not  ^aifected  by  the  fact  that 
subsequent  to  the  service  of  the  process,  but  before 
final  trial,  the  debt  becomes  absolute.  Am.  &  Eng. 
Enc.    L.,    Vol.    Vin.,    p.    1195. 

In  Shinn  on  Attachment  and  Garnishment,  Vol.  II., 
p.  480,  it  is  said  that  it  is  a  universal  require- 
ment  that  there  must  be  an  absolute  existing  debt, 
even  though  its  period  of  payment  may  not  yet  have 
arrived,  and  in  the  next  section  (481,^)  it  is  stated 
that  the  indebtedness  must  not  be  contingent.  See, 
also.  Freeman  on  Ex.,  Vol.  I.,  p.  164.  In  the 
same   work    (Sec.    515,    note),    it    is   said:     »*In   most 


SEPTEMBER  TERM,   1896.  399 

Lockett  V.   Heaver. 

States  there  must,  in  fact,  be  an  actual  existing 
indebtedness  at  the  time  of  the  service  of  the  writ. 
In  some  of  them  the  debt  must  be  actually  due, 
but  in  others  it  is  sufficient  if  the  indebtedness  be 
existing  at  the  time  of  service  and  due  when  judg- 
ment is  rendered,"  citing  many  cases;  and  contin- 
uing: "In  a  few  States  only  is  the  garnishee  held 
liable  for  money  or  other  chattels  which  are  received 
by  him  after  the  service  of  the  writ."  Citing  Shiltz 
v.  Hobenmck^  20  Pa.  St.,  412;  Silvey*ivood  v.  BlUas^ 
8  Watts  (Pa.),  420;  Hays  v.  Lycoming  Fire  Ins. 
Co.,  90  Pa.  St.,  621;  Seymore  v.  Cooper,  26  Vt., 
141.  These  holdings  are  cited  as  throwing  some 
general  light  upon  the  questions  involved,  but  at  last 
the  case  must  necessarily  rest  upon  the  proper  con- 
struction of  our  statutes  relating  to  attachment  and 
garnishment   proceedings. 

The  Court  of  Chancer}^  Appeals  refer  to  the  case 
of  Van  Vleet  v.  Stratton,  7  Pick. ,  477,  as  being 
an  adjudication  direclly  in  point.  The  learned  Judge 
in  that  case  uses  the  language  that  "  when  the 
statute  speaks  of  debts  liable  under  the  writ,  it  does 
not  mean  an  intangible  expectancy  depending  on  the 
will  of  the  debtor,  but  a  chose  in  action  in  exist- 
ence at  the  moment  of  the  levy.  We  think  the 
question  really  involved  in  the  case  in  7  Pickle  was 
whether  an  employer  might  pay  his  employee  his 
wages  in  advance  when  the  effect  would  be  to  pre- 
vent  the   service   of   a   garnishment. 

The  statute,  (M.  &  V.)  Code,  {^  3801,  provides 
that   the   garnishee    may    be   recjuired   to   answer: 
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"1.  Whether  he  is,  or  was  at  the  time  of  the 
garnishiQenty  indebted  to  the  defendant,  and,  if  so, 
how  and   to   what   amount. 

'<2.  Whether  he  had  in  his  possession  or  under 
his  control  any  property,  debts,  or  eflfects  belonging 
to  the  defendant  at  the  time  of  serving  the  notice, 
or  has  at  the  time  of  answering,  or  has  had  at 
any  time  between  the  date  of  service  and  the  time 
of  answering,    and,  if   so,    the   kind   and   amount. 

*'3.  Whether  there  are,  to  his  knowledge  or  be- 
lief, any,  and  what,  property,  debts,  and  effects  in 
the  possession  or  under  the  control  of  any  other, 
and   what,   person." 

Section  3802  provides  that  such  other  questions 
may  be  put  to  him  by  the  Court  or  judgment 
creditor  as  may  tend  to  elicit  the  information  sought. 

Section  3803:  ''All  property,  debts,  or  effects  of 
the  defendant  in  the  possession  of  the  garnishee  or 
under  his  control,  shall  be  liable  to  satisfy  the  plain- 
tiff's judgment,  from  the  service  of  the  notice  or 
from  the  time  they  came  to  his  hands,  if  acquired 
subsequent   to   the   notice   and   before    judgment." 

Construing  these  statutes  together,  we  are  of  opin- 
ion that  it  is  their  evident  meaning  and  purpose  to 
require  the  party  garnisheed  to  answer  whether  he 
was  indebted  to  the  judgment  debtor  at  the  time 
the  garnishment  notice  was  served  upon  him  or  had 
any   of   the   debtor's   property   at   that   time. 

If  he  had,  the  garnishment  fastened  upon  it  so 
as  to  prevent   the  payment  of   any  debt  to  the   judg- 
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ment  debtor,  or  any  transfer  or  delivery  of  his 
property    after   that   time. 

The  statutes  also  proceed  to  ascertain  whether  the 
party  garnisheed  is  at  the  time  of  answering  in- 
debted to  the  judgment  debtor,  or  at  that  time  had 
any  of  the  debtor's  property;  if  so,  the  garnishment 
in  the  same  way  fastened  upon  it  upon  the  coming 
in   of   the   answer    making   the   disclosure. 

The  Court  of  Chancery  Appeals  construed  these 
sections  differently  and  as  holding  that  only  debts 
owing  when  the  notice  was  served  could  be  held, 
and  such  as  come  into  existence  after  service  but 
before  answer  could  not  be  held,  and  in  this  we 
think  they  are  in  error;  and  the  proper  construction 
is,  that  if,  either  at  the  time  of  service  of  the  no- 
tice or  at  the  time  of  the  answer,  or  in  the  mean- 
time, there  is  a  debt  owing  from  the  garnishee  or 
property  in  his  hands  belonging  to  the  debtor,  it  is 
seized  by  the  garnishment  proceeding  and  may  be 
subjected  by  proper  order  of  the  Court  or  Justice 
if  due;  and,  if  not  due,  judgment  may  be  rendered 
and  execution  stayed  till  the  debt  falls  due.  Code 
(M.  &  v.),  §§3805,  3811,  4226;  Matheny  v.  ILigJws, 
10  Heis.,  405;  English  v.  Klng^  10  Heis.,  ^^^^ 
573;  Caruthers'  History  of  a  Lawsuit,  Sees.  94, 
471,    472,    473. 

It  results  that  the  decree  of  the  Court  of  Chan- 
cery Appeals  must  be  reversed  and  the  decree  of 
the  Chancellor   affirmed. 

13  P— 26 
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Weaver  v.    Hill, 

{^K/wxville.      October    10,    1896.) 

Garnishment.     Of  laborer^s  wages. 

Garnishment  of  a  laborer^s  wag^s  reaches  nothing  where  less 
than  the  thirty  dollars,  exempt  by  statute,  was  due  at  the  date 
of  service  of  the  notice  of  garnishment,  though  a  larger  amount 
than  thirty  dollars  had  then  been  earned,  but  was  not  then  all 
due.  The  statutes,  in  peremptory  terms,  forbid  attachment 
or  garnishment  of  the  salaries  or  wages  of  any  mechanic  or 
laborer  until  they  are  due,  thus  taking  such  wages  and  sala- 
ries out  of  the  general  rules  applicable  to  the  garnishment  of 
other  choses  in  action. 

Code  construed:  {{3794,  4835,  5245  (S.);   {J  2931,  3810,  4226  (M.  & 

^'');  J?  3097,  3485,  (T.  &  S.). 
Act  construed:  Acts  1895,  Ch.  192. 

Cases  cited  and  distinguished:  VanVleet  v.  Stratton,  91  Tenn., 
476. 


FROM    KNOX. 


Appeal  in  error  from  Circuit  Court  of  Knox 
County.       J.    W.    Sneed,    J. 

Charles    Nelson   for   Weaver. 

Green   &   Shields  for   Hill. 

Wilkes,  J.  This  is  a  garnishment  proceeding. 
The  trial  Judge  gave  judgment  for  $12.65,  and  the 
defendant,     Weaver,    appealed,    and     has    assigned    as 
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error  that  the  amount  for  which  the  judgment  was 
rendered  was  not  subject  to  garnishment,  but  was 
exempt  under  the  Act  of  1895,  Ch.  192,  p.  388. 
It  appears  that  the  garnishment  was  served  upon  the 
railway  company  February  20,  1896,  returnable 
March  6,  1896.  The  company  answered  that  at 
the  time  the  garnishment  was  served  it  was  in- 
debted to  Weaver  for  wages  as  a  laborer  in  the 
sum  of  $42.65,  and  that  Weaver  claimed  an  exemp- 
tion of  $30  of  such  amount  as  laborer's  wages.  In 
the  Circuit  Court  it  appeared  that  it  was  the  cus- 
tom of  the  railroad  company  to  pay  wages  to  its 
employees  on  the  twentieth  of  each  month  for  the 
previous  month,  and  the  wages  were  due  at  that 
time;  that  when  the  garnishment  was  served  the 
company  was  owing  Weaver  for  January,  1896,  $28, 
and  for  February,  1896,  $14.66;  that  the  amount 
owing  for  January,  1896,  was  then  due  and  pay- 
able, but  the  amount  earned  and  owing  for  Feb- 
ruary, 1896,  was  not  due  and  payable  until  the 
twentieth  of  March,  1896.  The  Circuit  Judge,  upon 
this  proof,  was  of  the  opinion  that  $30  of  the  en- 
tire amount  owing  was  exempt  under  the  statute, 
and  the  remainder  of  $12.65,  then  earned  but  not 
due,  could  be  reached  by  garnishment,  and  gave 
judgment  accordingly. 

The  Code  (M.  &  V.),  §2931,  exempts  $30  of 
the  wages  of  every  mechanic  or  laboring  man,  and 
provides  that  '*the  lien  created  by  service  of  gar- 
nishment shall  only  affect   that  portion  of   a  laborer's 
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wages  that  may  be  due  at  the  time  service  is  made, 
and  not  any  future  wages."  It  is  said  that  this 
section  of  the  Code  was  construed  in  VanVleet  v. 
Straiton^  7  Pick.,  476,  to  hold  that  wages  which 
have  been  earned  but  are  not  yet  due,  may  be 
seized  under  garnishment,  and  language  to  that  ef- 
fect is  used  in  considering  that  case.  The  real  ques- 
tion involved  in  that  case,  however,  was  that  an 
employer  might  pay  his  employee  his  wages  in  ad- 
vance, and  this  would  not  be  a  fraudulent  evasion 
of    the   garnishment    law. 

After  the  decision  in  Vcm  Vleet  v.  Strattoii^  the 
Act  of  May  13,  1895,  was  passed  by  the  Legisla- 
ture. This  Act  is  entitled  ''An  Act  to  prevent  the 
attachment  or  garnishment  of  the  future  wages  or 
salary  of  any  employee,"  and  is  in  these  words: 
''That  hereafter  no  attachment  or  garnishment  shall 
be  issued  to  attach  or  garnishee  the  future  salary 
or  wages  of  any  employee  or  other  person,  but  any 
such  attachment  or  garnishment  shall  only  be  for 
salary  or  wages  due  at  the  date  of  the  service  of 
the   garnishment   or   attachment." 

It  is  evident  that  by  this  Act  the  Legislature 
intended  that  only  salary  and  wages  due  at  the  time 
the  garnishment  notice  is  served  can  be  seized  if  in 
excess  of  the  $30  exemption;  and  it  in  express 
terms  takes  away  any  right  to  attach  or  garnishee 
any  salary  or  wages  not  due  when  the  notice  is 
served,  and  we  can  give  effect  to  the  Act  in  no 
other    way   than     by   such     construction.       It    is     true 
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that  the  Code  (M.  &  V.),  §3810,  provides  that  choses 
in  action,  whether  due  or  not,  are  subject  to  gar- 
nishment under  the  terms  "property,  debts,  and  ef- 
fects," and  §4226  (M.  &  V.)  provides  that  "if 
the  debt  of  the  garnishee  to  the  defendant  is  not 
due,  execution  will  be  suspended  until  its  maturity," 
indicating  a  clear  legislative  intent  that  ordinarily 
choses  in  action  mav  be  garnisheed  whether  due  or 
not;  but  it  is  equally  clear  that,  as  to  wages  and 
salaries  of  employees,  both  by  the  Code  (M.  &  V.), 
§  2931,  and  the  Act  of  1895,  it  is  the  legislative 
intent  and  provision  that  only  such  wages  and  salary 
as  are  due  at  the  time  of  the  service  of  the  gar- 
nishment are  liable  to  it,  and  the  inference  is  irre- 
sistible that  the  Legislature  intended  to  apply  a  dif- 
ferent rule  in  cases  of  salaries  and  wages  to  that 
prevailing    as   to   other    choses   in   action. 

The  judgment  of  the  Court  below  is  reversed 
and  the  garnishment  proceedings  dismissed  at  the 
cost   of    the    creditor,    Hill. 
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Belcher  v.    Steele. 

{Knoxville.      October   14,    1896.) 

Wkit  of  Error.    Does  not  lie,  when. 

A  writ  of  error  lies  from  final  judgments  and  decrees  only,  and 
cannot,  therefore,  be  successfully  prosecuted  from  an  inter- 
locutory order  refusing  to  dissolve  an  injunction. 

Code  construed:  §4911  (S.);  §3895  (M.  &  V.);  J  3176  (T.  &  S.). 

Cases  cited  and  approved:  Gibson  v,  Widener,  85  Tenn.,  16; 
Younger  v.  Younger,  90  Tenn.,  25;  Gurley  v.  Railroad,  91 
Tenn.,  486. 


FROM   KNOX. 


Appeal  from  Chancery  Court  of  Knox  County. 
H.    B.    Lindsay,    Ch. 

Carnick,    Henderson   &   Sansom   for   Belcher. 

Hugh   M.    Steele   for   Steele. 

Caldwell,  J.  Complainant  filed  the  bill  in  this 
cause  to  restrain  the  defendant  from  alleged  inter- 
ferences with  complainant's  possession  and  enjoyment 
of  certain  real  estate.  Preliminary  injunction  was 
issued   and   served. 

The  defendant  filed  his  answer,  and  thereupon 
asked    a    dissolution    of    the    injunction.       The    Chan- 
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cellor  overruled  and  disallowed  that  motion,  and  from 
his  action  in  so  doing  the  defendant  sued  out  a 
writ   of   error   before   the   Clerk  of   this   Court. 

The  Couii;  of  Chancery  Appeals  dismissed  the 
writ  of  error  as  premature,  and  from  the  decree  of 
dismissal    the   defendant    has    appealed   to   this   Court. 

The  action  of  the  Court  of  Chancery  Appeals  was 
right.  A  writ  of  error  will  not  lie  from  an  inter- 
locutory order  refusing  to  dissolve  an  injunction.  It 
lies  from  final  judgments  and  decrees  only.  Code 
(M.  &  v.),  §3896;  Gibson  v.  Widene7\  85  Tenn.,  16; 
Tounger  v.  Yotmger^  90  Tenn.,  25;  Gurley  v.  Rail- 
road,   91   Tenn.,    486. 

Affirm. 
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*Po8T  V.  Building  &  Loan  Association. 

{Knoxvilh,       October    14,    1896.) 

1.  Building  and  Loan  Associations.     Usury, 

Loans  made  by  a  building  and  loan  association  at  a  fixed  premium 
in  excess  of  the  legal  rate  of  interest,  without  free  and  com- 
petitive bidding,  are  usurious.     (Po«t,  pp,  410,  411.) 

Cases  cited  and  approved:  McCauley  v.  Workingman's  B.  &  L. 
Association,  post,  p.  421;  Patterson  v.  Building  «&  Loan  Associa- 
tion, 14  Lea,  696;  42  Ohio.  655. 

2.  Same.     Du£8  paid  on  stock  not  credited  on  usurious  loun,  when. 

Payments  of  dues  upon  stock  in  a  building  and  loan  association 
cannot  be  credited  upon  an  usurious  loan  to  stockholders  in 
vtrinding  up  the  alfairs  v^rhen  the  association  is  insolvent,  since 
such  credit  would  relieve  the  borrowing  shareholders  from 
their  share  of  the  losses,  and  throw  them  all  on  the  nonbor- 
rowing  stockholders.     {Post,  pp.  411-417.) 

Cases  cited  and  approved:  Rogers  v.  Hargo,  92  Tenn.,  35;  Pioneer, 
etc.,  Savings  Association  u.  Cannon,  96  Tenn.,  599;  115  Pa.,  273; 
61  Fed.  Rep.,  446. 

3.  Same.     Payment  of  dues  in  advance. 

Payment  of  dues  in  advance,  under  an  agreement  with  a  build- 
ing and  loan  association  for  interest  upon  the  advances  until 
they  are  absorbed  bj^  dues,  does  not  entitle  the  stockholder,  in 
case  of  the  insolvency  of  the  association,  to  be  treated  as  a 
creditor  with  the  right  to  repayment  of  his  advances,  with  in- 
terest, especially  when  the  agreement  for  interest  thereon  was 
not  warranted  by  the  charter.     [Post,  pp.  417,  418.) 

4.  Same.     Mistaken  declaration  of  inatuHty  of  stock. 

A  mistaken  declaration  of  the  maturity  of  stock  by  a  building 
and  loan  association,  when  the  stock  is,  io  fact,  not  matured, 

*As  to  the  ri^ht  to  apply  puyments  made  on  stock  in  a  building  and  loan  asso- 
ciation to  a  mortgage  given  on  a  loan,  see  note  to  Southern  B.  c6  L.  Astoeiation  v* 
AnnUton  L.  tt-  T.  Co.  (Ala.).  29  L.  R.  A.,  120.— Rxpobter. 
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will  not  make  the  stockholder  a  creditor,  or  put  him  in  the  po- 
sition of  a  holder  of  n^atured  stock,  in  subsequently  winding 
up  the  affairs  of  the  association  when  insolvent.  {Post,  pp. 
4tS-420,) 


FROM    KNOX. 


Appeal  from  Chancery  Court  of  Knox  County. 
H.    B.    Lindsay,    Ch. 

Green   &   Shields   for   Post. 

Webb   &   McClung   for   Loyal. 

J.  Parker  and  C.  R.  McIlwaine  for  S.  V, 
Armstrong. 

Lucky,    Sanford   &  Tyson   for   Condon. 

CoRNicK,    Henderson   &   Sansom   for   Post. 

Henderson,  Jourolmon,  Welcker  &  Hudson 
for   Brown. 

Wilkes,  J.  This  is  a  bill  filed  to  wind  up  the 
defendant  company  as  an  insolvent  corporation,  and 
to  properly  and  equitably  distribute  its  assets.  It 
was  filed  by  a  shareholder  and  creditor.  The  asso- 
ciation answered  and  admitted  its  insolvency,  and  a 
decree  was  pronounced  maintaining  the  bill  as  a  gen- 
eral creditors'  bill,  adjudging  the  corporation  as  in- 
solvent,   and    requiring    all   creditors    to    come   in   and 


410  KNOXVILLE : 


Post  V.  Building  and  Loan  Association. 


file  their  claims,  and  a  receiver  was  appointed.  The 
Chancellor  passed  upon  the  rights  of  the  various 
parties,  and  gave  decree  accordingly.  The  case  was 
appealed,  and  the  Court  of  Chancery  Appeals  has 
passed  upon  the  questions  involved,  and  the  cause 
is   now   before   us   on   appeal   by   several   parties. 

The  questions  presented  are  important,  and  some 
of  them  quite  difficult.  We  are  content  to  mention 
and  dispose  of  them  as  presented.  It  is  found  as 
a  matter  of  fact  by  the  Court  of  Chancery  Appeals 
that  the  by-laws  of  the  association  contain  a  pro- 
vision that  no  funds  of  the  association  should  be 
loaned  for  a  greater  premium  than  thirty  per  cent., 
and,  as  a  matter  of  fact,  that  the  loans  were  not 
made  under  competitive  bids,  but  by  agreement  be- 
tween the  borrowers  and  association  at  a  fixed  pre- 
mium, and  were  evidenced  by  notes  payable  six  years 
after  date,  and  secured  principal  and  interest  by 
mortgages  upon  real  estate.  These  mortgages  further 
provided  to  secure  the  dues  and  fines  prescribed  by 
the  by-laws.  No  loans  appear  to  have  been  made 
to  parties  other  than  stockholders  in  the  association, 
and  the  stock  of  the  borrowing  shareholder  was  in 
each  instance  by  the  contract  pledged  to  the  associa- 
tion to  secure  the  loans  made,  in  addition  to  the  real 
estate   mortgages. 

The  Court  of  Chancery  Appeals  finds  that  these 
mortoraores  and  notes  matured  at  a  definite  time  and 
were  enforceable  at  maturity,  irrespective  of  the  ma- 
turity  of   the  stock  hypothecated  to  secure  the  loans. 
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The  Court  of  Chancery  Appeals  held,  under  this 
finding  and  statement  of  facts,  that  all  of  the  loans 
made  by  the  association  to  its  members  were  in  vio- 
lation of  the  laws  of  the  State  in  regard  to  usury, 
and  that  in  the  adjustment  and  settlement  of  the 
rights  of  the  parties  the  loans  should  be  purged  of 
all  usury.  It  is  not  necessary  to  dwell  upon  the 
question  of  whether  the  loans  as  made  by  the  asso- 
ciation were  unlawful,  unwarranted,  and  usurious. 
We  have  recently  passed  upon  this  question  in  one 
of  its  features,  in  the  case  of  McCaidey  v.  Tke 
Working  I  aaifi'  %  Building  (&  Savings  Association^  in 
which  we  held  that  such  loans  were  unlawful  and 
usurious,  under  the  statutes  of  our  State,  when  the 
premium  was  fixed  upon  which  loans  could  be  made, 
and  the  money  was  not  loaned  under  free  and  com- 
petitive bidding,  as  required  by  the  statutes.  It 
is  not  necessary  for  us  to  go  further  in  this  case. 
McCauley  v.  Workingman^ s  Building  <&  Savings  Asso- 
ciation^ posty  p.  421;  in  accord  Patterson  v.  Building 
dk  Loan  Association^  14  Lea,  696;  Bates  v.  The 
People^s  Building  dk  Loan  Association^  42  Ohio,  p. 
655;  Endlich  on  Building  Associations  (2d  Ed.), 
409,  411;  Endlich  on  Building  Associations  (1st  Ed.), 
394,    397;    18   L.    R.    A.,    page  134,   note. 

The  next  question  is,  treating  the  loans  as  usuri- 
ous, upon  what  basis  shall  they  be  adjusted  in  the 
distribution  of  the  assets  of  an  insolvent  cor- 
poration and  in  the  winding  up  of  its  affairs? 
The   Court  of   Chancery   Appeals    held    that    the   bor- 
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rowing  stockholders  should  be  charged  with  the 
money  actually  obtained  by  them  from  the  associa- 
tion, with  six  per  cent,  interest  per  annum  upon 
such  amount,  but  should  have  credit  thereon  for  all 
the  moneys  paid  by  them  into  the  association  on  any 
and  all  accounts,  including  the  payment  of  dues 
ujwn  their  stock,  but  that  they  were  not  entitled 
to  have  these  payments  credited  upon  the  principle 
of  partial  payments.  That  Court  was  of  the  opin- 
ion that  the  contracts  of  the  members  to  pay  dues 
upon  their  stock  and  to  repay  their  loans  were  in- 
dissolubly  tied  together;  that  the  payment  of  the 
former  was  intended  as  a  payment  pro  tanto  of  the 
latter,  and,  inasmuch  as  the  loans  were  usurious, 
the  subscriptions  were  also  tainted,  and  the  borrow- 
ing stockholders  were  entitled  to  have  their  pa}'- 
ments  on  stock  dues  credited  upon  the  loans  from 
the  association.  The  Court  further  held  that,  as  a 
matter  of  fact,  the  dues  paid  into  the  association 
were  paid  in  on  stock,  and  that  under  a  proper 
construction  of  the  contracts  and  law  applicable  to 
them,  the  agreement  to  pay  dues,  fines,  and  interest, 
all  entered  into  the  undertaking  of  the  borrowing 
member  when  he  made  his  loan,  and  the  taint  of 
usurv  therefore  attached  to  the  whole  transaction: 
and  for  this  reason  that  Court  concludes  that  the 
payments  upon  stock  should  l)e  credited  upon  the 
loans.  The  effect  of  this  would  be  to  relieve  the 
borrowers  from  all  losses  in  the  business  of  the  as- 
sociation  and    throw   such    losses   exclusively    upon   the 
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nonborrowing  stockholders.  We  think  the  question 
involved  in  this  feature  of  the  case  is  not  one  of 
fact,  but  of  law  and  fact,  to  be  determined  by  a 
proper  construction  of  the  charter,  by-laws,  and  con- 
tracts entered  into  by  the  borrower  and  stockholder 
with  the  association.  We  are  of  opinion  the  Court 
of  Chancery  Appeals  is  in  error  in  not  observing 
the  distinction,  well  settled,  between  the  borrower's 
relation  to  the  association  as  a  borrower  and  as  a 
stockholder.  Upon  this  point  that  Court  says:  '-The 
one  distinct  from  the  other  may  be  thinkable,  but 
from  a  judicial  view  they  are  essentially  parts  of 
one  and  the  same  contract  so  far  as  the  construc- 
tion of  the  contract  is  concerned.  This  being  so, 
the  element  of  usury,  tainting  the  note,  taints  also 
its  necessary  element  of  payment,  as  fixed  by  the 
contract;'' 

The  subscriptions  to  stock  and  the  obtaining  a  loan 
are  two  distinct  things,  and,  while  one  is  clearly  de- 
pendent upon  the  other,  still  they  are  not  indissolu- 
bly  connected.  A  shareholder  may  never  become  a 
borrower.  While  it  is  the  original  scheme  that  all 
shareholders  will  become  })orrowers,  still  it  is  not 
compulsory.  Likewise,  a  borrower  is  not,  in  every 
instance,  a  stockholder,  as  outsiders  are  allowed  to 
borrow  surplus  funds  of  the  association  after  the 
preference  demand  of  the  shareholders  is  satisfied. 
But,  as  to  borrowing  stockholders,  their  contracts 
and  obligations  as  shareholders  and  borrowers  are, 
in    many   respects,    distinguishable   and   different.     The 
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shareholder  enters  primarily  into  his  contract  of  sub- 
scription. This  is  a  plain,  simple  contract,  tainted 
with  no  usury  or  other  irregularity,  and  could  stand 
alone.  Having  made  this  contract  and  become  a 
subscriber,  he  applies  for  a  loan.  He  states  in  his 
application  that  he  is  a  stockholder,  and  thus  puts 
himself  in  position  to  claim  the  preference  given  to 
the  stockholders  in  making  loans.  Payments  made 
on  stock  are  simply  investments  in  stock,  whether 
the  shareholder  be  a  borrower  or  not.  These  pay- 
ments have  no  direct  relation  to  loans  made  to  mem- 
bers. It  is  true  that  in  solvent,  going  concerns,  under 
certain  contingencies,  as  in  cases  of  withdrawal  or 
maturity  of  the  scheme,  the  borrower  has  the  right 
to  have  the  amounts  due  to  him  upon  his  stock 
credited  upon  his  indebtedness  to  the  association. 
But  this  payment  of  dues  upon  stock  is  not  ipso 
facto  a  payment  on  his  loan.  It  is  more  in  the 
nature  of  a  set-off  or  adjustment  of  cross  demands 
and  claims.  If  the  borrower  prefer,  he  can  pay 
his  loan  in  money,  and  the  association  cannot  force 
him  to  credit  the  amount  of  his  stock  payments 
upon  his  indebtedness  to  the  association.  The  re- 
lations of  borrower  and  stockholder  are  separate  and 
distinct.  Endlich  on  B.  &  L.  Associations  (2d  Ed.), 
Sees.    448,    477,    478. 

Mr.  Endlich  says:  '*It  has,  therefore,  become  a 
well-recognized  doctrine  that  the  payment  of  dues 
upon  stock  are  not  payments  on  the  mortgage  debt 
and   do   not   ipso  facto   work   an   extinguishment   (pro 


SEPTEMBER  TERM,   1896.  416 

Post  V.  Building  and  Loan  Association. 

tanio)  of  so  much  of  the  mortgage,  and  hence  they 
are  not  to  be  regurded  as  partial  payments,  and 
the  statutory  rule  for  computing  interest  on  partial 
payments  is  inapplicable  to  them/'  Endlich  on  B. 
&  L.  Associations  (2d  Ed.),  Sec.  477.  Again,  it 
is  said,  '^It  may  be  safely  stated  that  this  doc- 
trine has  forced  its  own  recognition  upon  the  Courts 
of  nearly  every  State  in  the  Union  as  well  as  Eng- 
land. It  may,  it  is  true,  not  have  found  upon  all 
occasions  express  and  explicit  judicial  sanction.  In 
theory  it  may  have  been  persistently  denied.  Yet, 
in  its  results,  it  has,  in  some  form  or  other,  been 
everywhere  applied,  and,  in  the  condemnation  of  the 
outrageous  consequences  flowing  from  the  opposite 
doctrine,  it  has,  at  some  time  or  other,  been  every- 
where confirmed."  Endlich  on  B.  &  L.  Associations 
(2d  Ed.),  Sec.  123;  Bogers  v.  Ilargo,  8  Pickle,  36; 
Pioneer  Savings  <J&  Loan  Association  v.  Cannon^  96 
Tenn.,    599. 

The  rule  in  regard  to  the  distribution  of  the 
assets  of  insolvent  associations,  in  so  far  as  it  relates 
to  borrowing  stockholders,  is  laid  down  in  the  8 
Pickle  case,  »apra^  to  be  that  the  borrowing  stock- 
holder will  be  charged  with  the  money  actually  re- 
ceived by  him,  with  interest  from  date  of  its  receipt. 
He  is  credited  with  all  payments  of  interest  and 
premiums  as  of  dates  when  made.  He  is  not  allowed 
credit  for  amounts  paid  as  dues  on  his  stock. 
After  all  liabilities  of  the  company  are  paid,  the 
remaining   fund   is   distributed  pro   rata   among   stock- 
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holders,  whether  borrowers  or  not,  upon  the  basis 
of  the  amounts  paid  by  them  respectively,  as  dues 
upon  the  stock.  This  is  in  accord  with  the  rule 
laid  down  in  Strahen  v.  FranMbi  Savings  Fund  and 
Loan  Ahho.^  115  Pa.,  273  (279),  and  as  now  held 
in  Endlich  on  B.  &  L.  Associations  (2d  Ed.),  Sees. 
514,  515,  though  formerly  the  same  author  held  to 
the  opposite  view.  See,  also,  Ftnnlev  v.  American. 
B.    ik   Z.    Af^Ho,,    61    Fed.    Rep.,    446. 

It  is  insisted,  and  very  ably  urged,  that  while  this 
is  the  correct  rule  in  winding  up  associations  which 
are  merely  insolvent,  and  which  have  conducted  a 
legitimate  business,  a  diflferent  rule  must  be  adopted 
when  the  business  of  the  association  has  been  con- 
ducted upon  an  illegal  and  usurious  basis,  and  that 
in  such  cases  the  borrower  has  the  right  to  have 
every  payment  made  by  him  to  the  lender  credited 
on  his  loan.  We  see  no  tenable  ground  for  feu^'h 
distinction.  The  stock  subscriptions  and  loans,  as 
we  have  seen,  are  separate  transactions,  and  it  is 
only  as  to  the  latter  that  the  question  of  usury 
arises.  The  subscriptions  for  the  stock  are  not 
tainted  with  usury,  and  there  is  no  reason  why  the 
borrower  who  has  paid  usury  upon  his  loan,  should 
be  allowed  to  recoup  it  by  receiving  back  the  pay- 
ments  made   on   his   stock. 

Each  class  must  stand  upon  its  ow^n  basis,  and 
the  shareholders^  rights,  as  between  themselves,  must 
be  adjusted  on  the  status  of  their  shares,  not  af- 
fected   by    any    questions    of    usury    involved    in    the 
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loans.  The  stockholders  must  bear  the  losses  made 
in  the  business  between  them,  but  if  the  sharehold- 
ers whose  loans  are  tainted  with  usury  are  allowed 
credit  for  their  payments  on  stock,  they  will  escape 
their  share  of  such  losses,  and  the  same  will  be 
thrown   on   the   nonborrowing   stockholders. 

The  next  question  arising  is  as  to  the  right  of 
certain  stockholders  who  paid  dues  in  advance  of 
their  maturity.  These  stockholders  are  not  borrow- 
ers, but  they  claim  that,  having  paid  dues  in  ad- 
vance, under  an  agreement  with  the  association  that 
interest  should  be  allowed  upon  such  advance  pay- 
ments until  absorbed  by  dues,  they  should  be  treated 
as  creditors  of  the  association,  and  the  amounts  ad- 
vanced  as   loans   to   it   be   repaid,    with   interest. 

The  charter  forbids  the  company  to  retain  a 
monthly  payment  exceeding  $2  per  share,  but  does 
not,  in  express  terms,  prohibit  it  from  allowing 
stockholders  to  pay  in  advance  if  they  so  desire. 
But  here  the  advances  were  made  under  an  agree- 
ment that  the  parties  making  the  advances  should 
be  allowed  interest  upon  the  amounts  advanced.  It 
was,  in  some  respects,  the  same  thing  as  if  the  as- 
sociation, in  order  to  accommodate  its  borrowers, 
had  gone  to  some  bank  or  outside  [)erson  and  bor- 
rowed  money   to   put  into  the  association. 

Such  a  proceeding  is  not  warranted  by  the  char- 
ter, or  the  proper  scope  and  scheme  of  a  building 
and  loan  association.  They  should  not  be  borrowers 
of  money,   but  only  lenders   for   the   proper   purposes 

13  P— 27 


418  KNOXVILLE: 


Post  V.  Building  and  Loan  Association. 


gi  their  creation.  To  allow  the  amounts  advanced 
to  be  paid  back  would  be  to  sanction  such  proceed- 
ings as  legitimate  loans,  to  convert  capital  into  loans, 
and  to  create  preferred  stock,  in  order  to  work  out 
supposed  equities.  We  think  the  proper  holding 
upon  this  matter  is  to  treat  the  advances  as  pay- 
ments upon  stock,  and  not  as  loans  to  the  company; 
and  this  is,  in  eflfect,  carrying  out  the  intention  of 
the  parties,  which  was  to  pay  up  their  stock  in  ad- 
vance, and,  by  anticipation  of  its  maturity,  receiving 
a   discount   by   so   doing. 

The  next*  question  presented  is  as  to  the  right 
of  a  certain  stockholder  (Armstrong),  whose  stock 
was  declared  matured  in  December,  1894,  but 
who  had  failed  to  draw  anything  from  the  as- 
sociation. It  is  insisted  that  he  should  be  paid  the 
par  value  of  the  stock,  as  a  creditor  of  the  asso- 
ciation, and  not  be  requii*ed  to  share  as  a  stock- 
holder. The  Court  of  Chancery  Appeals  held:  In 
sound  reason  and  legal  analogy,  the  positions  of  the 
members  holding  stock  in  a  series  declared  through 
mistake  to  be  matured,  when  in  point  of  fact  it  had 
not  matured,  is,  in  respect  to  the  assets  of  the  in- 
solvent corporation,  the  same  in  effect,  and  as  to  re- 
sults, as  that  of  members  giving  notice.  They  are 
not  entitled  to  be  paid  in  preference  to  other  stock- 
holders. They  will  prorate  with  all  other  stock- 
holders in  the  assets  of  the  association  after  the  ex- 
))enses  of  the  administration  of  its  affairs  are  paid. 
The   Court   of   Chancery   Appeals   found   that    this   se- 
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ries  of  stock  had  been  declared  matured  by  mistake, 
and  that  the.  real  vahie  of  petitioner's  share  was  not 
$1,000,  but  only  $792.80,  and  the  contention  now 
is  that  he  should  be  paid,  if  not  the  par  value 
($1,000)  of  his  stock,  its  real  value  of  $792.80. 
If  this  contest  were  alone  with  the  association  as  a 
solvent,  going  concern,  this  contention  might  be  sus- 
tained, perhaps,  upon  the  theory  that  the  association 
would  be  estopped  to  set  up  its  mistake  in  declaring 
the  stock  paid  up,  and  in  such  case  would  be  re- 
quired to  pay  the  stockholder  as  it  had  agreed;  es- 
pecially in  consideration  of  the  fact  that  he  was  no 
longer  a  member  after  his  stock  matured,  and  had 
no  right  to  vote  or  to  withdraw  on  notice,  secured 
by  the  by-laws  to  unmatured,  but  not  to  matured, 
stockholders.  This  latter  was  a  valuable  right,  in 
the  light  of  the  fact  that  all  stockholders  withdraw- 
ing   before  the   bill   was   filed   were   paid   in   full. 

But,  in  view  of  the  insolvency  of  the  association, 
the  rights  of  the  different  shareholders  as  among 
themselves,  and  not  simply  as  against  the  association, 
must  be  considered;  and  the  case  presents  itself  as 
one  purely  arising  out  of  mistake  of  facts  and  errors 
in  the  conduct  of  the  business;  and  as  a  matter  of 
fact  Mr.  Armstrong's  stock  has  not  matured,  and 
he  does  not  stand  in  the  attitude  of  a  creditor  or 
of  a  stockholder  holding  matured  stock,  but  of  a 
stockholder  whose  stock  is  not  yet  matured,  and 
upon  that  theory  his  rights  in  a  contest  with  his 
fellow-stockholders   must    be    adjusted    and    settled  as 
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a  stockholder.  This  applies  to  all  shareholders  who 
stand  in  the  same  relation  and  occupy  the  same 
status   as   does   Mr.    Armstrong. 

It  follows  that  the  decree  of  the  Court  of  Chan- 
cery Appeals  must  be  reversed  and  modified  in  the 
particulars  indicated,  and  in  all  other  respects  it  is 
affirmed. 
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McCauley  V.    Building  &  Saving  Association. 
{Kjwxville.      October    14,    1896.) 

m 

1.  Building  and  Loan  Associations.     Usury. 

Loans  made  by  a  building  and  loan  association  at  a  uniform  pre- 
mium of  thirty  per  cent.,  without  free  and  competitive  bid- 
dings, under  and  in  conformity  to  a  by-law  requiring  that 
**•  no  money  shall  be  loaned  at  a  greater  premium  than  thirty 
per  cent,  nor  less  than  twenty-nine  and  seven-eighths  per 
cent.,"  are  made  for  a  fixed  premium  and  infected  with  usury. 
{Post,  pp.  422-434.) 

Acts  construed:  Acts  1875,  Ch.  142,  Sec.  14;  Acts  1893,  Ch.  12. 

Code  construed:  2{  2128,  2129,  2136,  2139  (S.);  221742,  1744,  1751, 
1754  (M.  &  v.). 

Cases  cited  and  approved:  Patterson  v.  Workingman's  B.  &  L. 
Association,  14  Lea,  677;  92  Pa.,  123;  88  Pa.  St.,  211-216;  69 
Ala.,  456;  42  Ohio,  655;  71  N.  C,  498. 

2.  Samb.     Usuriovjs  loan  set  aside,  when. 

Usurious  loans  of  a  building  and  loan  association  will  be  set  aside 
at  any  time  and  before  the  scheme  has  been  matured,  at  the 
suit  of  the  borrower,  he  being  required,  in  such  case,  to  pay 
back  the  money  borrowed,  with  legal  interest,  after  crediting 
payments  already  made  with  proper  interest.  {Post,  pp.  434- 
438.) 

Cases  cited  and  approved:  56  Ark.,  340;  47  Am.  St.  Rep.,  200;  18 
L.  R.  A.,  129. 


FROM    KNOX. 


Appeal   from    Chancery    Court    of    Knox   County. 
H.    B.    Lindsay,    Ch. 
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J.    Parker   for  McCauley. 

H.  T.   Cooper   for   Building  &  Saving  Association. 

Wilkes,  J.  The  original  bill  was  filed  to  enjoin 
the  sale  of  a  house  and  lot  under  a  trust  deed, 
executed  by  complainant  and  her  husband,  to  secure 
a  debt  due  to  the  defendant  building  association. 
The  Chancellor  refused  to  grant  the  injunction.  The 
lot  was  sold  and  purchased  by  the  City  National 
Bank,  which  held  a  second  mortgage  on  the  lot, 
subordinate  to  that  of  the  association.  Complainant 
thereupon  filed  a  supplemental  bill,  bringing  that 
bank  before  the  Court,  seeking  to  recover  $340.72, 
claimed  to  be  usury  exacted  on  the  loan  by  the  de- 
fendant building  and  saving  association,  of  complainant. 
On  the  trial  upon  the  merits,  the  Chancellor  refused 
any  relief,  and  dismissed  complainant's  bill,  and  the 
complainant  appealed  and  assigned  errors.  The 
Court  of  Chancery  Appeals  reversed  the  holding  of 
the  Chancellor,  and  granted  the  complainant  the  re- 
lief asked,  and  defendants  have  appealed  to  this 
Court  and  assigned  errors.  It  appears  from  the 
finding  of  fact  by  the  Court  of  Chancery  Appeals 
that  the  complainant  was  a  subscriber  to  the  stock 
of  the  defendant  comi)any  in  an  aggregate  amount 
of  $1,600.  She  borrowed  money  from  the  association, 
and  gave  her  note  therefor  for  $1,600,  bearing  inter- 
est. She  received  upon  this  note  $1,120,  and  the 
remainder,  $480,  was  claimed  by  the  association  as 
premium  or  bonus  required  for  the  loan.       The  char- 
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ter  of  the  company  is  not  in  evidence,  but  the  by- 
laws are;  and  the  Court  of  Chancery  Appeals  find 
that  -they   contain   these   provisions: 

''The  funds  of  the  association,  as  they  accumu- 
late in  the  treasury,  shall  be  offered  and  loaned  by 
the  board  of  directors  to  the  best  use  and  applica- 
tion among  the  stockholders  entitled  to  borrow  the 
same.  The  number  of  shares  shall  be  regulated  by 
the   board   of   directors. 

' '  When  two  or  more  bids  at  the  same  rate  of 
premium  are  offered,  the  preference  may  be  given 
to  the  borrower  whose  application  has  priority  of 
date,  or  whose  property,  in  the  opinion  of  the  com- 
mittee of  examination,  appears  to  be  the  best  secur- 
ity for  the  loan,  other  things  being  equal.  Applica- 
tions for  loans  may  be  made  to  the  secretary,  at 
any  time  before  the  weekly  meeting,  accompanied  by 
the  necessary  papers,  who  shall  note  thereon  the  date 
of  the  reception.  No  money  shall  be  loaned  at  a 
greater  premium  than  thirty  per  cent.,  nor  less  than 
twenty-nine  and  seven-eighths  per  cent.  The  success- 
ful applicant  at  the  time  of  receiving  the  amount 
loaned,  shall  pay  a  premium  of  thirty  per  cent,  or 
amount  bid  for  the  same,  and  shall  secure  the  repay- 
ment of  said  loan,  with  legal  interest,  by  satisfactory 
bond  or  mortgage  upon  real  estate,  and  interest  on 
all  loans  taken  by  stockholders  shall  be  paid  weekly 
from    the   time   of   bidding   for   the   same. 

"In  case  the  funds  of  the  association  shall  not 
be  called   for   by   any  stockholder   furnishing   satisfac- 
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tory  security,  and  should  remain  unproductive  for 
one  month,  the  board  of  directors  may  lend  to 
others  than  members  of  the  association,  provided  such 
loans  are  secured  by  a  lien  on  real  estate,  and, 
provided  further,  that  such  loan  shall  not  be  made 
if  as   many   as   two   directors   object.^' 

There  are  other  provisions  regulating  the  payment 
of  fines,  dues,  etc.,  and  providing  for  steps  to  col- 
lect the  loans  when  interest  is  in  arrears  for  six 
months.  It  appears  that  the  purchasing  bank  had 
a  second  mortgage  on  the  property,  and  that  it 
bought  the  house  and  .  lot  under  foreclosure  of  the 
trust  deed,  and  paid  therefor  to  the  association  $1,258. 
The  Court  of  Chancery  Appeals  find  as  a  fact  that 
the  by-laws  above  copied  were  in  force  when  the 
loan  was  made,  and  the  loan  was  made  to  com- 
plainant under  the  operation  of  the  rule  and  in  con- 
formity to  it.  The  contention  in  this  case  is  nar- 
rowed down  to  the  question  whether  there  was  usury 
in  this  transaction,  and  whether  the  premium  was  a 
fixed  premium,  and,  if  so,  whether  it  made  the  con- 
tract unlawful.  It  is  insisted  that  it  is  not  a  case 
of  fixed  premium,  and  not  a  case  of  usury,  and  not 
contrary   to   the   laws   governing   building  associations. 

The  Court  of  Chancery  Appeals  find  that  it  is  a 
case  of  fixed  premium;  that  the  margin  of  one- 
eighth  of  one  per  cent,  between  the  highest  and 
lowest  rate  is  a  mere  device  to  evade  any  trouble 
arising  out  of  an  absolutely  fixed  premium,  and  is 
too   small   and   inconsiderable  to  be  considered,   except 
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as  an  evidence  of  an  attempt  at  such  evasion.  In 
this  we  think  that  Court  is  correct.  This  by-law 
anquestionably  fixes  a  minimum  premium  of  twenty- 
nine  and  seven-eighths  per  cent,  and  a  maximum 
premium  of  thirty  per  cent.,  and  no  loan  could  be 
made  except  between  these  figures,  and,  as  a  fact, 
none  was  made  at  less  than  thirty  per  cent.  It 
must  be  held,  therefore,  that  the  by-laws  of  the  as- 
sociation fixed  a  premium  on  all  loans,  and  that  no 
loans  could  be  made  at  a  *  premium  below  the  sum 
fixed  as  minimum  nor  above  the  sum  fixed  as  max- 
imum. In  regard  to  the  illegality  and  usurious 
character  of  such  provisions  in  the  by-laws  of  a 
building  association,  there  are  some  adjudications  in 
other  States,  and  our  own  decisions  bear  upon  the 
principle  involved.  We  are  admonished  that  the 
question  is  an  important  one,  and  likely  to  affect 
many  loans  and  associations  that  are  now  in  exist- 
ence, and  we  have  carefully  examined  the  question. 
We  have  not  the  time  to  consider  the  origin  and  his- 
tory of  building  associations,  but  we  deem  it  proper 
that  we  should  advert  to  their  original  design  and 
purpose.  .  Many  of  our  people  have  become  sharehold- 
ers in  such  associations.  Through  them  some  have  been 
enabled  to  secure  homes  and  houses  that  they  could 
not  otherwise  have  secured,  and  many  others  have 
lost  their  homes  by  foreclosure  sales  and  burdensome 
requirements.  They  have  increased  in  number  and 
grown  in  wealth  until  a  great  portion  of  the  real 
estate   of   the   country   is   covered   by   their   mortgages 
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and  the  dockets  of  our  Courts  are  crowded  with  the 
settlements  of  controversies  between  the  companies 
and  their  members.  In  their  original  conception 
their  object  was  to  enable  the  poor  and  those  of 
small  means  and  incomes  to  acquire  homes  and  build 
houses,  and  thus  to  become  better  citizens  and  more 
identified  with  the  growth  and  welfare  of  the  coun- 
try. The  original  purpose  is  well  foreshadowed  by 
the  name  of  <^  Building  Associations,''  and  the  loan 
feature  was  a  mere  incident  to  effect  its  primary 
object.  The  theory  was  to  enable  persons  whose 
earnings  were  small  to  become,  by  a  system  of 
compulsory  saving,  the  owners  of  homesteads  either 
at  the  end  of  a  certain  time  or  in  anticipation  of  it; 
and  the  scheme,  as  originally  framed,  was  not  com- 
plicated  or   difficult   to   understand. 

It  has  been  well  said:  <'A  building  and  loan 
association  is  an  organization  created  for  the  purpose 
of  accumulating  a  fund  by  the  monthly  subscrip- 
tions and  savings  of  its  members,  to  assist  them  in 
building  or  purchasing  for  themselves  dwellings  or 
real  estate  by  loaning  to  them  the  requisite  money 
from  the  funds  of  the  society,  upon  good  security." 
2   Am.    &   Eng.    Enc.    L.,    604:. 

And  again:  ''To  all  practical  intents  it  may  he 
said  they  enable  a  number  of  associates  to  combine 
and  invest  their  savings  to  mutual  advantage,  so  that 
from  time  to  time  any  individual  among  them  may 
receive,  out  of  the  accumulation  of  the  pittances 
which   each    contributes     periodically,     a   sum   by   way 
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of  loan  wherewith  to  buy  or  build  a  house,  mort- 
gaging it  to  the  association  as  security  for  the  money 
borrowed,  and  ultimately  making  it  absolutely  his 
own  by  paying  oflf  the  incumbrance  out  of  his  sub- 
scription. It  is  only  so  far  as  they  serve  these 
purposes,  and  are  confined  to  the  objects  necessarily 
involved  therein,  that  the  acts  of  the  building  as- 
sociation fall  properly  within  the  powers  granted  to 
them.  As  soon  as  they  transgress  their  limits,  they 
are  acting  ultra  vires.'' ^  Endlich  on  B.  &  L.  Asso- 
ciations,   Sec.    283. 

And  again:  ^^If  a  building  association  invests  its 
money  in  the  purchase  of  real  estate  (and,  it  may 
be  added,  in  any  other  way),  looking  forward  to  an 
increase  in  its  value  for  the  realization  of  a  great 
gain,  to  the  exclusion  of  a  member  who  desires  the 
whole  or  a  portion  of  that  money,  to  enable  him 
to  acquire  and  improve  real  estate  of  his  own,  and 
who  offers  acceptable  security  for  the  loan,  it  is 
doing  precisely  what  it  was  not  created  for.  It  is 
tying  up  money,  whilst  its  business  is  to  let  it  cir- 
culate; it  is  making  large  gains,  which  enrich  the 
wealthy,  who  can  afford  to  wait,  and  confers  but 
little  benefit  on  the  poor,  who  stand  in  need  of 
immediate  accommodation;  it  is  incurring  great  haz- 
ards when  its  business  is  intended  to  be  conducted 
on  slight  risk  and  moderate  profits;  it  is  denying 
its  assistance  to  those  for  whose  benefit  it  was  en- 
dowed with  liberal  powers  by  statute;  it  is  making 
membership   with    its    continual    payments    an   oppres- 
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sion  to  those  to  whom  it  was  intended  to  be  a 
blessing,  denying  them  what  it  was  meant  to  insure, 
and  enforcing  upon  them  a  policy  and  drawing  them 
into  speculations  inconsistent  with  their  necessities 
and  resources;  and  it  is  defrauding  the  State,  from 
whom  it  holds  its  franchises  for  a  specified  end, 
whilst  adopting  the  very  course  by  which  that  end 
will  most  effectually  be  defeated  of  its  accomplish- 
ment.'' Endlich  on  B.  &  L.  Associations,  Sec.  20. 
As  originally  designed,  their  object  was  in  the 
highest  degree  laudable,  and  consonant  with  the 
broadest  public  policy.  It  was  these  features  that 
commended  them  to  public  favor  and  to  the  siiecial 
consideration  of  Legislatures  to  such  an  unusual  de- 
gree. But  building  and  loan  associations,  when  used  as 
mere  depositories  for  the  idle  money  of  the  capitalist, 
large  or  small,  to  be  used  in  loans  to  enrich  the 
depositor,  at  the  expense  of  the  needy  l)orrower, 
would  never  have  acquired  the  unusual  rights  and 
powers  given  them  by  the  different  Liegislatures. 
It  has  been  well  said  that  the  desirableness  of  aug- 
menting the  proportion  of  landowners,  and  to  add 
houses  among  the  working  classes,  was  such  a 
weighty  consideration  that  Legislatures  were  willing, 
in  order  to  effect  it,  to  make  excepjtions  to  many 
of  the  best  settled  rules  of  policy  applicable  to 
dealings  between  man  and  man.  But  many  of  these 
associations  have  gone  astray  from  their  real  pur- 
pose, and  made  themselves  mere  money  lending  de- 
vices; and  scheme  after  scheme  has  been  added  to  the 
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original  plans,  until  their  systems  have  become  so  com- 
plicated that  the  members  do  not  understand  them,  and 
often  are  entrapped  by  them;  and  their  results  can  only 
be  reached,  if  at  all,  by  an  expert,  after  long  and  un- 
certain calculations.  Just  so  far  as  they  have  held  to 
the  primary  purposes  of  their  creation  and  conformed 
to  the  statutes  giving  them  extraordinary  privileges, 
just  so  far  ought  they  to  be  encouraged  and  up- 
held by  the  Courts,  but  just  so  far  as  they  depart 
from  that  original  design,  and  fail  to  conform  to 
the  statutes,  and  make  themselves  mere  savings 
banks,  or  loan  institutions,  to  gather  unlawful  in- 
terest and  entrap  and  oppress  the  needy,  they  should 
be  restrained.  In  their  original  conception,  one  of 
the  leading  features  was  that  the  members  were  kept 
upon  a  strictly  co-operative  basis,  with  mutual  ad- 
vantages and  benefits,  and,  if  profits  were  realized, 
they  were  equally  distributed  between  the  boiTOwers 
and  those  who  did  not  borrow,  keeping  in  view  all 
the  time  the  primary  object  of  furnishing  homes  for 
those  who  desired  them.  It  is  upon  this  idea  that 
a  premium  over  lawful  interest  was  allowed  to  be 
paid  for  the  loan  of  money,  and,  in  order  that  all 
might  stand  upon  the  same  footing,  the  money 
loaned  was  offered  in  free  and  fair  competition  and 
the  profits  earned  went  equally  to  the  borrower  and 
the  member   who   did   not   borrow. 

In  the  case  of  Stiles^  Appeal,  9  W.  N.  C, 
83  (92  Pa.,  123),  it  is  said:  <' Building  associations 
are   bound   to   offer   all   the   money   in    their   treasury 
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to  open  competition,  so  that  the  members  may  ob- 
tain the  loan  at  a  low  premium  if  there  should  be 
no  bid  at  a  higher  one.  This  is  a  most  valuable 
feature  in  such  associations,  and  hence  the  impor- 
tance of  maintaining  the  principle  of  free  competi- 
tion in  the  bids.  When  a  member  is  told  that  there 
is  a  minimum  below  which  loans  will  not  be  made, 
he  must  offer  that  amount  for  the  loan  whether  any 
other  one  offers  or  not.  If  no  offer  to  that  amount 
is  made,  the  money  remains  in  the  treasury  without 
investment.  It  is  evident  that  in  this  way  members 
who  are  not  borrowers  will  obtain  a  very  undue  ad- 
vantage over  the  members  who  are  borrowers.  These 
institutions,  like  everything  else  human,  are  liable 
to  abuse,  and  they  must  be  guarded  carefully  to 
prevent  them  from  being  perverted  into  mere  con- 
trivances by  which  capitalists  can  evade  the  laws  of 
usury.  It  was  never  intended  originally  to  have 
classes  among  shareholders — one  class  being  lenders 
exclusively,  and  the  other  borrowers  only;  one  fur- 
nishing his  money  to  be  loaned  for  as  high  premium 
as  could  be  secured,  and  the  other  borrowing  at  such 
rates  as  his  necessities  forced  him  to  submit  to.  It 
may  transpire  that  a  portion  of  the  members  will 
never  borrow,  but  this  is  a  mere  incident,  and  not 
a  part  of  the  original  design.  Hence  it  is  impor- 
tant that  the  premium  or  bonus  to  be  paid  by  any 
member  upon  any  advancement  to  him  by  the  society, 
should  be  fixed  by  free  and  open  competition  be- 
tween  all   the   co-operating   members,  and   in  no  other 
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way.  Competition  is  the  only  way  to  determine 
what  the  borrower  should  pay.  If  he  obtains  it  at 
a  low  rate,  he  will  at  last  have  paid  more  than 
anyone  else  was  willing  to  pay,  and  if  he  gets  it 
at  a  high  rate  he  will  share  in  the  profits  to  the 
extent   of   his   stock. 

^^  Strict  mutuality  and  equality  of  benefits  and 
obligations  must  be  kept  the  groundwork  and  basis 
of  these  associations,  and  if  they  are  not  so  founded 
they  are  not  truly  building  and  loan  associations, 
entitled  to  the  protection  given  such  associations  by 
the  statute.  If  one  man  should  loan  another  1^800 
upon  the  agreement  that  the  other  would  repay  him 
$1,000  in  monthly  installments  of  $20,  or  other 
amounts  in  addition  to  legal  interest  upon  the  amount 
received,  the  contract  would  be  clearly  usurious. 
Still  less  inviting  would  the  arrangement  appear  if 
the  obligation  of  the  borrower  was  enforced  by  an 
elaborate  system  of  fines  and  forfeitures.  There 
must,  therefore,  be  something  peculiar  to  the  build- 
ing association  loan  by  which  the  debtor  receives 
some  qu!d  pro  quo  in  return  for  the  onerous 
liabilities  which  he  assumes,  and  by  which  the  trans- 
action, though  apparently  usurious  and  oppressive, 
is  rendered  really  equitable  and  mutual.  The  mutu- 
ality lies  in  the  fact  that,  after  the  loan,  the  bor- 
rower still  retains  his  membership  in  the  association 
and  all  the  rights  and  privileges  belonging  thereto, 
and  stands  to  the  association  in  the  twofold  rela- 
tion   of    debtor    and    member.       As   a   debtor,    he    is 
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bound  to  pay  premiums,  interest,  and  dues;  as  a 
member,  he  has  a  proportionate  interest  to  the  ex- 
tent of  his  stock  in  his  own  payments,  and  what- 
ever  profits  the  association  may  make  redounds  to 
his  own  advantage  by  hastening  the  day  of  final 
settlement  (and,  we  may  add,  increases  his  profits) 
and  shortens  the  time  to  which  his  payments  must 
be  continued."  2  Am.  &  Eng.  Enc.  L.,  page  610, 
Sec.  5;  Beckst  v.  Tlie  Uniontmcn  'Association^  88 
Pa.  St.,  211-216;  Security  Loan  Association  v.  Lake^ 
69   Ala.,    456. 

Coming  to  a  consideration  of  our  own  statutes, 
it  is  worthy  of  remark  that  the  Act  of  1875,  Ch. 
142,  Sec.  14,  providing  for  chartering  these  insti- 
tutions, refers  to  them  and  incorporates  them  as 
'<  building  associations,"  not  using  the  word  loan, 
showing  the  primary  object  of  their  creation.  Code 
(M.     &    v.),    §1742. 

Section  1744  provides  that  the  funds  of  such 
corporation  may  be  loaned  to  the  stockholders  in 
such  manner  and  on  such  terms  and  conditions  and 
under  such  regulations  as  the  corporation,  by  its 
constitution  and  by-laws,  may  prescribe,  giving  pref- 
erence  to   stockholders. 

Section     1751     provides     that     the    loan     shall    be. 
made    at    stated    meetings,    in    open    meeting,    to   the 
highest   bidder. 

Section  1754  provides  that  the  premium  thus  bid 
shall  be  paid  before  the  loan  is  consummated,  not 
as    part    of    the     loan,     nor     as     interest,     but    as    a 
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means  of  determining  which  one  of  the  shareholders 
shall  receive  the  loan,  when  there  are  more  than 
one   desiring    it. 

By  the  Act  of  1893,  Ch.  12,  it  is  provided  that 
loans  may  be  made  either  in  open  meeting  or  on 
written  application  and  bids.  The  idea  of  compe- 
tition in  such  loans  is  carefully  kept  up  and  pre- 
served in  all  the  Acts.  It  was  this  feature  of  free 
and  open  competition  in  securing  the  loans  that  in- 
duced this  Court,  in  the  leading  case  of  Patterson 
V.  T/ie  Workuigman* s  Building  Association^  14:  Lea, 
677,  to  uphold  such  loans  as  not  usurious  and  un- 
lawful. 

It  is  said  in  Endlich  on  B.  &  L.  Associations, 
Sec.  409:  '*A  premium,  in  order  to  be  lawful, 
must  be  one  that  is  bid  for  the  right  of  precedence 
in  taking  a  loan  at  a  competitive  sale,  and  when 
there  was  no  such  sale  and  no  bid,  there  can  be  no 
lawful  premium.  In  other  words,  when  it  was  sim- 
ply agreed  between  a  borrower  and  an  association 
that  he  was  to  have  a  loan  at  a  certain  premium, 
not  the  result  of  any  competitive  sale,  but  of  mere 
consent  between  the  parties,  it  was  held  that  the 
loan  was  usurious.  The  so-called  premiums,  said 
the  Court,  was,  in  fact,  a  part  of  the  price  named 
by  the  lender  to  be  paid  by  the  borrower  for  the 
use  of  the  money  loaned.  The  assent  of  the  bor- 
rower to  pay  the  price  required  did  not  make  him 
a  bidder  within  the  meaning  of  the  statute,  and 
calling  the  rate  a   premium  does   not   change   the   na- 

13  P— 28 
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ture  of  the  transaction.  Bat&i  v.  Association^  42 
Ohio,  655.  It  is  true  that  such  a  rule  fixing  a 
minimum  premium  will  not,  of  itself,  vitiate  and 
avoid  a  loan.  It  must  appear  that  the  special  con- 
tract was  made  under  the  rule,  and  that  the  special 
contract  was  made  in  compliance  with  the  rule.'^ 
Endlich   on   B.    &   L.    Associations,    Sec.    122. 

But  the  Court  of  Chancery  Appeals  find  as  a 
fact  that  it  was  operative  in  this  case,  and  that 
the  loan  was  made  under  and  in  compliance  with 
the  rule.  It  is  said  that  it  cannot  be  ascertained 
until  the  stock  matures  whether  the  complainant  will 
pay  more  or  less  than  legal  interest,  and,  hence,  the 
question  of  usury,  and  amount  of  same,  cannot  now 
be  ascertained.  It  is  also  said  that  if  the  scheme 
is  carried  through  as^  designed  there  will  not  only 
be  no  usury  in  the  transaction,  but  that  the  bor- 
rower will  have  had  the  use  of  the  money  borrowed 
at  a  less  rate  than  six  per  cent.,  the  legal  rate  of 
interest.  This,  of  course,  contemplates  the  entire 
execution  of  the  contract  for  a  term  of  years,  and 
makes  no  allowance  for  mismanagement,  unfortunate 
investments,  and  the  hundred  and  one  contingencies 
that  attach  to  all  business  transactions  extending 
over  a  series  of  years.  The  contract,  upon  its  face, 
l)eing  unauthorized,  illegal,  and  not  warranted  by 
law,  the  Court  will  not  compel  the  borrower  to  con- 
tinue it  for  years,  meeting  its  exactions  of  fines 
and  dues  and  interest,  upon  a  possibility  that,  per- 
chance,   in    the    final    windup,    the   borrower    may    be 
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shown  to  have  paid  no  more  than  legal  interest. 
In  this  connection  the  suggestion  of  the  Court  in 
Simonton  v.  Lanier^  71  N.  C,  498,  is  timely, 
when  it  is  said:  '<It  is  insisted  with  great  confi- 
dence that  the  rate  the  borrower  would  be  required 
to  pay,  if  he  and  his  fellow-borrowers  would  carry 
out  their  engagements,  will  be  much  less  than  six 
per  cent.  If  that  be  true,  no  loss  can  come  to  the 
lender  (association)  if  there  should  be  a  stipulation 
inserted  in  the.  contract  that  the  aggregate  of  all 
sums  paid  by  the  borrower  (interest  being  allowed 
to  his  credit)  shall  not  exceed  the  sum  loaned  him 
and  six  per  cent,  interest  thereon.  The  proposition 
is  a  simple  one.  Let  the  lender  corporation,  which, 
under  the  guise  of  a  building  and  loan  association, 
professes  to  loan  money  in  a  complicated  and  con- 
fusing method,  insert  in  its  contract  a  stipulation 
that,  in  no  event,  will  more  than  six  per  cent,  be 
I  exacted,    and    all    trouble    and    dilGculty   will    vanish. 

A  contract  with  such  stipulation  was  upheld  in 
Taylor   v.     VanBu7*en   Association^    56    Ark.,    340." 

The  contract  upon  its  face  appears  to  be  usurious; 
whether  it  will  prove  so  may  not  perhaps  be  proven 
until   the    scheme    closes,    but   we   can    see   that   some 

j  of  the  compensating  features,  which  would,   under  the 

i 

statute,  uphold  it,  are  entirely  wanting,  to  wit,  the 
right  to  bid  in  open  competition  for  the  money  to 
be  loaned,  and  the  right  of  mutuality  of  benefits  and 
advantages  with  all  other  members  arising  out  of  the 
loans    and    operations    of    the    corporation.      In     such 
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case  the  Court  will  Bet  aside  the  unlawful  contract 
upon  Buch  terms  as  may  be  just,  and  in  accordance 
with  equity,  by  requiring  the  borrower  to  pay  back 
the  money  borrowed  and  legal  interest,  taking  credit 
for  such  payments  as  have  been  made  and  proper 
interest.  In  this  cause,  complainant  asks  that  a  bal- 
ance be  struck  between  her  and  the  company  upon 
this  basis,  as  of  the  date  of  the  sale  of  the  prop- 
erty. In  her  bill,  she  sets  out  her  view  of  such 
account,  showing  amount  due  from  her  at  that  date 
of  $917.28,  counting  interest  both  ways,  which,  being 
repaid  out  of  the  amount  paid  the  association  by  the 
bank  of  $1,258  upon  the  purchase  of  the  property, 
leaves  a  difference  of  $340.72,  and  for  this  sum, 
with  interest,  the  Court  of  Chancery  Appeals  gave 
judgment.  Upon  the  questions  involved  in  this  liti- 
gation, we  cite  further  the  following  cases,  where  the 
general  purposes  and  proper  conduct  of  building  and 
loan  associations  are  intelligently  and  forcibly  pre- 
sented: Meroney  v.  Atlanta  B.  <&  L.  Association,  47 
Am.  St.  Rep.,  841  (and  note),  873;  Bank  v.  Cook, 
46  Am.  St.  Rep.,  200;  Reeve  v.  Ladies*  Building 
Association,  18  L.  R.  A.,  p.  129;  Endlich  on  Build- 
ing Associations,  Sees.  7,  39  (notes),  40,  75,  113, 
118,    120,    283,    392,    398,    413. 

The  scheme  of  the  company,  which  is  a  Tennessee 
cor{X)ration,  is  not  in  harmony  with  the  statutes  cre- 
ating it,  and  is  unlawful  and  usurious.  We  see  no 
error  in  the  decree  of  the  Court  of  Chancery  Ap- 
peals,   and   it  is   aflSrmed. 
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Bank  v.    Carpenter. 

{Knoxvllle.      October   16,   1896.) 

Decree.     Coram  non  Judlce. 

A  decree  is  coram  non  judioe  and  void  which,  under  a  bill  seeking' 
to  attach  a  specific  debt  or  property,  subjects  to  complainant's 
claim  other  assets  of  his  debtor  not  described  or  soug'ht  to  be 
subjected  by  the  bill. 

Cases  cited  and  approved:  Randolph  v.  Bank,  9  Lea,  63;  Rogers 
V.  Breen,  9  Heia.,  679;  Easley  v.  Tarkington,  5  Bax.,  592. 


FROM    KNOX. 


Appeal  from  Chancery  Court  of  Knox  County. 
H.    B.    Lindsay,    Ch. 

Inoersoll  &  Peyton   for   Bank. 

Mynatt  &  Fowler   for   Carpenter. 

Beard,  J.  The  complainants  are  creditors  of  J. 
P.  Carpenter,  and  they  filed  this  bill  in  order  to 
subject  to  the  payment  of  their  claims  against  him 
an  alleged  indebtedness  of  defendants,  Rivers  &  Mc- 
Clain,  to  him,  and  to  impound,  by  attachment,  cer- 
tain personal  property  conveyed  by  a  chattel  mort- 
gage executed   by  these  parties   to   Carpenter   on  Feb- 
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ruary  15,  1893,  to  secure  this  indebtedness,  with  a 
view  of  appropriating  its  proceeds  to  the  claims  of 
complainants.  The  bill  alleges  that  the  debt  secured 
in  the  mortgage  was  evidenced  by  three  notes,  aggre- 
gating $1,200,  due  three,  four,  and  six  years  after 
date,  but  that  those  notes,  though  unpaid,  had  been 
placed  by  Carpenter  in  the  custody  of  the  makers, 
and  that  the  transaction,  as  a  whole,  was  a  scheme 
to  hinder,  delay,  and  defraud  the  respective  creditors 
of  the  mortgagors  and  mortgagee.  The  bill  further 
alleged  that  one  Atkins  was  claiming  a  superior  lien 
on  a  part  of  this  property;  he  was  therefore  made 
a  party  defendant,  and  was  required  to  set  up  and 
establish  his  claim.  The  complainants  thereupon 
asked  that  an  <<  attachment  issue  as  to  said  Carpen- 
ter, to  be  levied  upon  said  property,  and  the  in- 
debtedness due  from  said  Rivers  &  McClain  to  J. 
P.  Carpenter  on  security  of  said  trust  deed  (or  chat- 
tel mortgage);  that  said  deed  be  declared,  as  to 
complainants,  fraudulent  and  void,  and  the  defend- 
ants, Rivers  &  McClain,  be  declared  indebted  to  de- 
fendant, Carpenter,  for  the  amount  therein  evidenced, 
and  the  entire  proj^erty  be  sold  for  the  satisfaction 
of  said  indebtedness,  and  the  proceeds,  or  so  much 
thereof  as  may  be  necessary  to  pay  said  debts  of 
said  Carpenter,  be  applied  to  the  satisfaction  of  the 
same,  after  paying  any  prior  valid  claim  which  said 
Atkins   may   establish   by  proof,"   etc. 

Upon   the   trial   of   the   cause,   the   Chancellor   gave 
complainants     a    decree     against     Carpenter     for    the 
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amount  of  their  respective  debts,  and  then  adjudged 
that  the  title  which  Rivers  &  McClain  had  in  the 
property  described  in  the  chattel  mortgage,  by  its 
terms  was  vested  in  Carpenter,  and  by  reason  of 
their  attachment,  complainants  were  entitled  to  ap- 
propriate its  proceeds  to  their  claims,  subject  alone 
to   the    prior    lien   to    Atkins    upon   a   portion    of    it. 

Thereupon  Rivers  &  McClain  prosecuted  an  ap- 
peal to  this  Court,  and  at  its  September  term, 
1894,  a  decree  was  entered,  reversing  so  much  of 
the  Chancellor's  decree  as  gave  relief,  upon  the 
ground  that  title  to  this  mortgaged  property  was 
vested  in  Carpenter,  and  in  lieu  thereof  adjudged 
that  '' complainants  have  .a  lien  upon  and  are  en- 
titled to,  subject  to  the  satisfaction  of  their  recov- 
eries against  J.  P.  Carpenter  in  this  cause,  the  en- 
tire amount  of  his  equitable  interest  in  the  property 
mentioned  in  said  mortgage,"  and  <<that  for  the 
purpose  of  ascertaining  the  extent  and  value  of  said 
equitable  interest  of  said  Carpenter,  under  the  mort- 
gage aforesaid,  this  cause  is  remanded  to  the  Chan- 
cery Court  of  Knox  County,  wherein  an  account 
will  be  taken  for  the  purpose  of  ascertaining  the 
amount  of  money  advanced,  loaned,  or  paid  by  said 
Carpenter  to  the  defendants,  Rivers  &  McClain,  at 
or  about  the  time  of  the  execution  of  said  mort- 
gage, or  subsequent  thereto,  .  .  and  for  which 
they   are    justly   indebted   to   him." 

It  is  apparent  from  the  statements  heretofore 
made   as   to   the   purpose    and    scope   of  complainants^ 
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bill,  that  they  were  seeking  to  subject  to  their 
claims  against  Carpenter  the  indebtedness  of  Rivers 
&  McClain,  secured  by  the  mortgage  in  question. 
And  it  is  equally  clear  that  this  Court  only  ad- 
judged that  complainants  had  the  right  to  subject  to 
their  attachment  claims,  this  particular  indebtednessr 
and  none  other;  and  to  ascertain  the  exact  amount 
of  this  was  the  sole  motive  in  sending  the  case  back 
to  the  Chancery  Court  for  the  account  ordered. 
By  an  inadvertence,  however,  patent  upon  the  face 
of  this  Court's  decree,  the  account  was  to  be  taken 
as  to  the  amount  of  money  loaned,  etc.,  '<by  said 
Carpenter  to  the  defendants  ...  at  or  about 
the    time   of,    or   subsequent  to,    this   mortgage. '' 

When  the  cause  was  returned  by  a  procedendo 
to  the  Chancery  Court  of  Knox  County,  it  was  re- 
ferred to  the  Clerk  and  Master  of  that  Court,  who, 
in  due  time,  reported  that  *'no  money  was  ad- 
vanced to  defendants.  Rivers  &  McClain,  by  J.  P. 
Carpenter  at  or  about  the  time  of  the  execution  of 
said  deed  of  trust  (chattel  mortgage),''  but  that  sub- 
sequent thereto,  in  April,  June,  and  July  or  Au- 
gust, 1893,  Carpenter  had  advanced  several  sums 
of  money,  aggregating  $192,  which  had  not  been 
repaid  to  him.  Over  the  objection  of  Rivers  & 
McClain,  this  report  was  confirmed  by  the  Chan- 
cellor, and  he  decreed  that  this  sum  constituted  an 
indebtedness  subject  to  complainants'  demand  in  this 
cause,  and  directed  the  Clerk  and  Master,  out  of 
the     proceeds     of     the     mortgaged     property     (which 
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bad  been  already  Bold,  and  which  were  in  the 
registry  of  the  Court),  after  paying  the  costs  of 
the  cause,  to  pay  over  this  amount  of  $192  to 
complainants,  to  go  as  a  credit  on  their  judgment. 
From  this  decree  an  appeal  was  prayed  to  this 
Court.  Subsequently,  the  cause  was  referred  to  the 
Court  of  Chancery  Appeals,  where  a  decree  was 
pronounced  afllrming  that  of  the  Chancellor.  The 
case  has  been  brought  before  us  once  more,  by  ap- 
peal from  this  last  decree.  It  is  now  assigned  for 
error  that  these  decrees  of  the  Chancery  Court  and 
the  Court  of  Chancery  Appeals  are  coram  non  judice 
and  void.  In  other  words,  it  is  contended  that  the 
only  purpose  of  complainants^  bill  was  to  impound 
a  mortgage  debt  due  from  appellants  to  Carpenter, 
and  to  appropriate,  subject  to  Atkins'  prior  lien, 
the  property  covered  by  this  mortgage,  as  far  as 
was  necessary  to  pay  that  mortgage  debt,  to  the 
payment  of  complainants'  individual  claims  against 
the  mortgagee.  Carpenter,  their  judgment  debtor; 
and  that  this  was  the  entire  scope  of  the  pleadings 
in  the  cause.  But  it  is  insisted  that  the  effect  of 
these  last  decrees  is  to  subject  to  complainants'  de- 
cree a  general  debt  due  to  Carpenter  from  Rivers 
&  McClain  never  impounded  by  the  attachment  is- 
sued in  this  case,  created  after  the  execution  of  the 
mortgage  or  without  regard  to  this  mortgage,  and 
appropriate  the  proceeds  of  the  mortgaged  property 
to  complainants'  decrees,  when  neither  complainants 
nor   their    judgment   debtor.    Carpenter,    had    any   lien 
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upon  it.  We  think  this  objection  well  taken,  and 
that  these  decrees  were  not  warranted.  While,  by 
inadvertence,  the  decree  remanding  was  unfortunate  in 
its  phraseology,  yet  we  think  it  is  apparent,  upon  a 
proper  construction  of  it,  that  it  was  the  purpose 
of  this  Court  to  confine  the  account  ordered  to  the 
ascertainment  of  the  amount  of  the  mortgage  debt. 
Certainly  it  was  not  intended  (nor  could  it  have  been 
done,  if  intended)  to  give  complainants  relief  beyond 
the  limits  of  the  pleadings,  or  to  aid  them  by  the 
appropriation  of  the  proceeds  of  mortgaged  property 
to  a  debt  which  was  in  no  way  a  lien  upon  it,  and 
which  complainants  had  never  sought  to  reach.  It 
follows  that  the  decrees  thus  complained  of  are  coram 
iwji  judice^  and  they  are  therefore  reversed.  As 
authority  for  this  holding  it  is  sufficient  to  refer  to 
Randolph  V.  Bank^  9  Lea,  63;  Rogers  v.  Breen^  9 
Heis.,    679;    Easley   v.    Tarkingtmi^    5    Bax.,    592. 

While  this  conclusion  has  been  reached  by  us, 
yet  as  the  record  clearly  discloses  that  the  fraud- 
ulent device  of  appellants  has  largely  provoked  this 
litigation,  we  will  direct  that  all  of  the  costs  at- 
tending this  appeal  shall  be  paid  by  them.  The 
cause  will  be  remanded  to  the  Chancery  Court  of 
Knox  County,  so  that  proper  order  may  be  entered 
disposing  of  the  funds  arising  from  sales  made  in 
this   cause   while   pending   there. 
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Cates  v.    Baxter. 

{Knoxville.      October    17,    1896.) 

Attach  ME  ST.     Of  corporate  stocks  prevails  over  registered  mortgage 
thereof. 

Attachment  of  a  subscriber's  interest  in  the  stock  of  a  corpora- 
tion, before  issuance  aud  delivery  of  certificates  to  him,  prevails 
over  his  prior  transfer  of  his  interest  therein,  made  by  regis- 
tered mortgage,  but  without  giving  actual  notice  thereof  to  the 
company. 

Code  construed:  J  §  2066,  3697,  3749,  3750,  3751  (S.);  JJ  1715,  2837, 
-       2887,'2888,  2889  (M.  &  V.);  JJ  1487,  2030,  2072-2074  (T.  &  8.). 

Cases  cited:  Clodfelter  u  Cox,  1  Sneed.  330;  Com ick  u  Richards, 
3  Lea,  1;  Young  v.  Iron  Co.,  85  Tenn.,  189;  81  Ky.,  416. 


FROM    KNOX. 


Appeal  from  Chancery  Court  of  Knox  County. 
J.    W.    Sneed,    J.,    sitting   by   exchange. 

Washburn,    Pickle    &  Turner  for   Cates. 

Webb  &  McClung,  Green  &  Shields,  and 
Henderson,    Jourolmon   &   Welcker  for   Baxter. 

Wilkes,  J.  This  bill  is  filed  to  subject  to  the 
payment  of  debts  certain  stock  belonging  to  defend- 
ant,   W.    M.     Baxter.      The    Chancellor    granted    the 
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relief  asked,  and  his  decree  has  been  affirmed  by 
the  Court  of  Chancery  Appeals,  and  defendants  have 
appealed   to   this   Court. 

The  facts,  as  found  by  the  Court  of  Chancery 
Appeals,  are  that  defendant,  W.  M.  Baxter,  was  a 
subscriber  to  the  capital  stock  of  the  Beaumont  Land 
Co.  to  the  amount  of  $3,500,  and  to  a  similar 
amount  in  the  Lonsdale  Land  Co.  The  stock  in  the 
first  named  company  was  wholly  paid  up,  but  no  cer- 
tificate had  ever  issued.  Sixty-five  per  cent,  of  the 
latter  was  paid  up,  and  a  certificate  was  issued  to 
W.  M.  Baxter,  and  was  left  by  him  with  the  sec- 
retary of  the  company  for  safe-keeping  aifd  con- 
venience. Mr.  Baxter  attempted  to  transfer  this 
stock  to  A.  H.  Robinson,  along  with  other  prop- 
erty, to  secure  his  sister,  Mary  Humes  Baxter,  in 
a  debt  he  owed  to  her.  The  transfer  was  made  by 
deed  of  trust,  May  3,  1893,  registered  May  16, 
1893,    but   no   notice   was   given  to   the   companies. 

Complainant,  as  receiver  of  the  State  National 
Bank  of  Knoxville,  having  a  note  against  defendant, 
W.  M.  Baxter,  on  February  8,  1894,  filed  his  bill 
and  attached  the  stock,  with  other  property,  to 
satisfy  the  note.  The  theory  of  the  bill  is  that 
tlie  execution  and  registration  of  the  trust  deed  did 
not,  in  the  absence  of  actual  notice  to  the  com- 
panies, transfer  said  stock  so  as  to  place  it  beyond 
the  reach  of  the  creditors  of  W.  M.  Baxter;  and 
especially  would  this  be  so  when  it  appears  that 
the   certificates   of    stock    had    never    been    issued   and 
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delivered  to  the  maker  of  the  trust  deed,  and  that 
such  stock  is  a  mere  chose  in  action.  The  insist- 
ence of  counsel  for  appellant  is  that  this  stock  is 
personal  property,  and  subject  to  levy  and  sale, 
and  that  the  registration  laws  apply  to  its  assignment 
or  transfer,  as  in  cases  of  other  personal  property, 
and  hence  the  rights  of  the  appellant  beneficiary  are 
superior   to   those   of   the   attaching   creditor. 

The  Code  (M.  &  V.),  §1715,  provides  that  stock 
in  corporations  is  personal  property,  and  subject  to 
levy  and  sale  as  such,  the  company,  in  such  case, 
being  required  to  make  the  proper  entries  on  its 
stock   or   transfer   book. 

By  §  2837,  Subsec.  8,  it  is  provided  that  deeds 
of  trust  of  personal  property  are  required  to  be 
registered,  and  by  §§  2887,  2888,  and  2889  it  is  pro- 
vided that  registration  of  such  trust  deed  shall  be 
notice   to   the   world. 

It  is  argued  that  a  similar  rule  should  apply  in 
case  of  transfer  by  deed  of  trust  of  stock  or 
shares  in  a  corporation  as  applies  in  case  of  other 
personal  property.  If  the  stock  be  treated  simply  as 
a  chose  in  action,  then  the  insistence  of  complainant 
is  correct,  that  its  transfer  can  only  be  valid  and 
complete  when  notice  is  given  to  the  corporation. 
Clodfdter  v.  6W,  1  Sneed,  330,  and  many  other 
cases   following   the   principal   case. 

If  it  can  be  treated  simply  as  personal  property, 
then  the  insistence  of  defendant  is  correct  that  it 
can  be  transferred  by  deed   of  trust,   and  such  trans- 
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fer  is  valid  and  complete  by  registration,  without 
actual  notice  to  the  company,  under  the  provisions 
of   the   Code   above    cited. 

In  the  case  of  Comtek  v.  Richards^  3  Lea, 
1-26,  the  Court  treated  shares  of  stock  as  personal 
property,  and  held  that  transfers  were  valid  as 
against  the  creditors  of  the  assignor,  without  being 
made  upon  the  books  of  the  company,  or  notice 
given  to  the  corporation.  This  decision  was  by  a 
divided  Court,  Judges  McFarland  and  Cooper  dis- 
senting.  The  former  said  that  in  some  respects 
stocks  are  simply  choses  in  action,  but  in  other  re- 
spects they  are  unquestionably  different  and  snU 
generis,  and  he  was  of  opinion  the  rule  in  Clodfel- 
ter  V.  Cox  should  be  applied.  Judge  Cooper  said 
in  his  dissent:  '<  Stock  in  a  corporation,  the  prop- 
erty of  an  individual,  is  in  the  nature  of  a  chose 
in  action,"  and  he  agreed  with  Judge  McFarland 
that   notice   to   the   company   was   necessary. 

In  Young  v.  Iro7i  Co.y  1  Pickle,  189,  certificates 
of  stock  are  referred  to  as  '* choses  in  action,"  and 
in  that  case  it  was  held  that  nothing  less  than  an 
actual  transfer  and  delivery  of  the  stock  certificate 
would  defeat  an  attachment  levied  before  notice  to 
the  corporation,  and  it  is  added  that  such  was  the 
holding   in    Cornick   v.    Ridiardsy    3    Lea,    1-26. 

We  think  that,  under  our  statutes  and  decisions, 
shares  of  stock  are  not  simply  and  purely  choses  in 
action  in  the  sense  that  open  accounts  are  held  to 
be.      There   is   no   debtor,   as   in    cases    of    open    ac- 
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count,  but  the  shares  simply  represent  the  interest 
of  the  stockholder  in  the  corporation,  and  the  cer- 
tificates are  the  mere  indicia  of  the  interest  of  the 
shareholder,  but  they  are  not  the  stock  itaelf.  In 
many  respects  stock  is  treated  as  tangible  personal 
property,  but  still  it  is,  after  all,  a  peculiar  species 
of  property  sui  generis.  In  some  of  the  leading  text- 
books it  is  said  that  a  chattel  mortgage  of  stock, 
duly  executed  and  regis' ered,  would  not  make  a  valid 
transfer  of  the  stock  unless  the  mortgagee  receive 
the  certificate  of  stock  or  obtain  a  transfer  on  the 
corporate  books.  1  Cook  on  Stockholders,  464,  p. 
583;  2  Thompson  on  Corporation,  2383.  See,  also, 
Spalding   v.    Paine^    81    Ky.,    416. 

In  the  case  at  bar  no  certificates  had  been  deliv- 
ered, and  in  one  company  none  had  been  issued. 
The  rights  of  Mr.  Baxter  were  merely  those  of  a 
subscriber  for  stock  who  had  made  payments  on  his 
subscription,  which  made  nothing  more  than  an  ex- 
ecutory contract  to  issue  stock,  and  the  deed  of 
trust  did  not  attempt  to  do  more  than  substitute 
the  trustee  to  the  subscriber's  right  to  demand  and 
receive  the  stock — that  is,  merely  authorized  him  to 
demand  and  receive  certificates — which  he  did  not  do. 
In  such  case,  we  think  the  subscriber  might  have 
applied  for  and  received  the  certificates,  and  deliv- 
ered them  to  an  innocent  purchaser,  so  as  to  vest 
him  with  title  as  against  the  trustee.  We  are  of 
opinion,  therefore,  that  the  transfer  was  not  com- 
pleted  before   the   shares   were   attached,    and   in   such 
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case    the    shares    are    subject    to    attachment    by    the 
creditors   of   the   subscriber. 

There  is,  therefore,  no  error  in  the  decree  of  the 
Chancellor  and  Court  of  Chancery  Appeals,  and  the 
decrees   are  affirmed. 
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Railroad   v,  Leabow. 
{KtwxvilU.      October    17,    1896.) 

Writ  of  Error.     Sureties  on  hfytid  for,  liable  for  costs  only. 

The  sureties  on  bond  for  writ  of  error,  without  supersedeas,  are 
not  liable,  since  Acts  1859,  Ch.  4,^for  interest  on  the  judgment, 
but  for  costs  only. 

Acts  construed:  Acts  1859,  Ch.  4. 

Code  construed:  iH894,  4895,  4896,  4910,  4914,  4920  (S.);  §2  3879, 
3880,  3881,  3894,  3898,  3904  (M.  &  V.);  ??  3162,  3163,  3164,  3175. 
3179,  3184  (T.  &  S.). 

Cases  cited  and  distinguished;  Bank  v.  McKenney,  6  Bax.,  1. 


FROM    KNOX. 


Appeal  in  error  from  Circuit  Court  of  Knox 
County.       J.    W.    Sneed,    J. 

Washburn,    Pickle  &  Turner  for   Railroad. 

Jesse   L.    Rogers  for   Leabow. 

Caldwell,  J.  Isham  G.  Leabow,  administrator 
of  David  Martin,  deceased,  recovered  a  judgment  in 
the  Circuit  Court  of  Knox  County,  against  the  Knox- 
ville,  Cumberland  Gap  &  Louisville  Railroad  Co., 
for  $2,200,  as  damages  for  the  wrongful  and  neg- 
ligent killing  of   his   intestate.       From    that    judgment 
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the    railroad    company    prosecuted     a    writ    of    error, 
without   supersedeas,    to    this   Court. 

An  affirmance  was  had  at  a  former  day  of  the 
present  term,  and  Leabow  now  seeks  a  recovery 
against  the  sureties  on  the  writ  of  error  bond  for 
the  interest  accrued  on  the  judgment  of  the  Court 
below.  He  is  not  entitled  to  such  a  recovery  in 
such  a  case.  The  sureties  on  this  bond  are  liable 
for   costs   only. 

In  1811  it  was  provided  by  statute  that  persons 
suing  out  writs  of  error  should  first  enter  into  bond 
with  security  as  in  cases  of  appeal.  Acts  1811,  Ch. 
72,  Sec.  12,  proviso;  2  Scott's  Laws,  38;  Code, 
§3184;    Code   (M.    &   V.),    §3904. 

In  cases  of  appeal  in  the  nature  of  a  writ  of 
error  from  a  recovery  founded  upon  a  written  in- 
strument (Code,  §3162;  Code  (M.  &  V.),  §3879), 
as  in  cases  of  an  appeal  from  a  decree  for  a  specific 
sum  of  money,  and  against  the  party,  in  his  own 
right  (Code,  §3164;  Code  (M.  &  V.),  §3881), 
the  bond  should  be  for  debt,  damages  (which  meabs 
interest),  and  costs;  and  in  other  cases  of  appeal  in 
suits  at  law  (Code,  §3163;  Code  (M.  &  V.),  §3880), 
as  in  other  cases  of  an  appeal  in  the  nature  of  a 
writ  of  error  (Code,  §3175;  Code  (M.  &  V.), 
§  3894),  the  bond  should  be  for  damages  (which 
means    interest)    and   costs. 

Under  these  provisions,  if  now  in  force,  the  bond 
in  the  case  before  us  should  have  been  given  for 
damages     and     costs,     and      the     defendant     in     error 
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would  be  entitled  to  a  judgment  against  the  sure- 
ties for  interest  as  well  as  costs.  But  the  provis- 
ion as  to  a  writ  of  error  bond,  was  modified  in 
1859.  An  Act  was  passed  in  that  year,  providing 
"that  any  person  may  obtain  a  writ  of  error,  with- 
out supersedeas,  by  giving  bond  and  security  for 
costs  alone,  ...  or,  if  unable  to  give  security, 
then  he  may  pauperize."  Acts  1869,  Ch.  4;  Code 
(M.  &  v.),  §3898.  This  Act,  to  the  extent  indi- 
cated, by  its  plain  terms  changes  the  former  rule 
in  regard  to  bonds  for  writs  of  error.  Bank  v. 
McKinney^  6  Bax.,  1.  It  has  direct  application 
and    controlling   influence   in    the   present   case. 

No  supersedeas  having  been  sought,  the  bond  for 
writ  of  error  was  properly  taken  for  costs  alone, 
and  the  sureties  on  that  bond  can  be  required  to 
pay  no    more. 
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ij^^    Jeo  Hamilton   v.  State. 

{KnoxviUe.      October    17,    1896.) 

1.  Charge  of  Court.     Erroneous  as  to  reasonable  doubt. 

It  is  reversible  error  for  the  Court  to  instruct  the  jury  in  a  mur- 
der case,  that  they  must,  before  they  can  acquit,  be  satisfied 
**  beyond  a  reasonable  doubt,"  of  the  facts  relied  upon  by  the 
defendant  as  constituting  self-defense,  although  it  appears 
that  such  instruction  was  the  result  of  a  mere  oversight  or 
lapsus  lingiUB  of  the  Judge.     {Post,  p]).  454,  465.) 

2.  District  Attorney.    MlscondiLct  of. 

It  is  improper  for  the  district  attorney,  in  his  argument  before 
the  jury  in  a  criminal  case,  to  state  facts  not  put  in  evidence, 
or  to  make  unseemly  demonstrations  towards  the  prisoner — as, 
by  pointing  the  finger  or  shaking  the  fist  at  him — and  the  trial 
Judge  should  interfere  promptly  to  correct  such  practices. 
{Post,  pp.  456,  457.) 


FROM    KNOX. 


Appeal  in  error  from  Criminal  Court  of  Knox 
County.      T.    A.    R.    Nelson,    J. 

J.    C.    J.    Williams  for   Hamilton. 

Attorney-p;eneral   Pickle   for   State. 

Wilkes,  J.  The  defendant  was  indicted  for  the 
murder  of  Walter  Hansard.  He  was  found  guilty 
of   murder  in  the  first  degree  and  sentenced  to  death, 
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and  he  has  appealed.  It  appears  that  defendant  and 
deceased  had  bad  feeling  between  them,  arising  out 
of  their  attentions  to  the  same  young  lady.  They 
were  both  quite  young  men.  The  night  before  the 
killing  occurred  they  attended  a  country  church  in 
company  with  young  ladies.  While  at  the  church 
defendant  and  the  lady  he  was  with  were  interrupted 
by  the  turning  of  the  window  blinds  near  where 
they  sat.  It  was  repeated  more  than  once,  and  de- 
fendant thereupon  moved  over  next  to  the  window 
and  spat  out  of  it.  The  deceased,  who  was  on  the 
outside,  cursed  him,  and  told  him  if  he  spit  on  him 
he  would  kill  him.  Defendant  thereupon  went  out 
of  the  house  and  an  angry  altercation  ensued,  and 
defendant  states  that  the  deceased  asked  him  to  step 
out  into  the  woods  and  they  would  settle  it,  to 
which  he  replied  that  that  was  no  place  for  a  diffi- 
culty, and  left  him  and  went  into  the  house.  On 
the  next  day  the  defendant  passed  by  the  house 
where  deceased  lived,  and  again,  in  the  evening,  re- 
passed the  same  way  along  a  public  road.  He  had 
with  him  a  companion  named  Butcher.  The  deceased 
was  working  in  his  shirt  sleeves  near  the  road  stack- 
ing away  some  fodder.  Defendant  called  to  him  to 
come  down  to  the  road,  and  the  deceased  left  the 
barn  and  went  down  to  the  road  and  placed  his 
hands  upon  the  fence.  At  this  point  there  is  a  ma- 
terial variance  in  the  testimony.  The  theory  of  the 
State,'  supported  by  several  witnesses,  is  that  the 
deceased   merely    placed    his    hands    upon    the    top    of 
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the  fence,  when  the  defendant  at  once  drew  his  pis- 
tol. The  deceased,  seeing  this,  started  to  run  back 
up  the  hill  to  the  barn  or  crib,  and  defendant  shot 
at  him  five  times  while  he  ran,  and  the  last  shot 
struck  the  deceased  in  his  left  arm  and  side  just  as 
he  was  turning  abruptly  to  the  left  in  order  to  get 
behind   a   crib. 

The  defendant's  version  of  the  case,  supported  to 
a  considerable  extent  by  Butcher,  is,  that  when  the 
deceased  came  down  to  the  fence,  the  defendant 
said  to  him:  '* Walter,  did  you  mean  to  call  me  a 
son  of  a  bitch  last  night?"  that  deceased  replied, 
with  an  oath,  '<Yes,  and  you  are,"  and  started  to 
cross  the  fence;  and,  as  he  did  so,  placed  his  hand 
upon  his  pocket  as  if  to  draw  a  weapon,  and  he, 
thereupon  deeming  himself  in  great  danger,  fired, 
and  shot  him  while  on  the  fence,  and  with  his  left 
side  turned  towards  him.  Defendant  states  that  he 
had  no  intention  when  he  called  him  of  killing  him 
or  of  having  a  diflSculty,  but  for  the  purpose  of 
comino;  to  an  amicable  settlement  between  them,  and 
that  he  shot  in  self-defense,  and  while  deceased  was 
on  the  fence,  and  not  when  he  was  running  away 
up  the  hill.  These  were  the  two  theories  presented, 
each  sustained  by  some  evidence.  In  this  condition 
of  the  record  the  Court  charged  the  jury,  among 
other  things,  as  follows:  *'If  the  jury  should  be 
satisfied,  beyond  a  reasonable  doubt,  that  in  the 
quarrel  at  the  church  the  deceased  had  denounced 
defendant   as  a   son   of   a   bitch,   and   had   Invited   him 
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out  to  fight,  and  that  upon  seeing  deceased  upon  the 
following  day,  defendant  simply  asked  him  to  come 
to  the  fence,  and  upon  his  doing  so,  defendant  had 
called  upon  him  for  an  explanation,  whereupon  de- 
ceased became  highly  incensed,  denounced  the  defend- 
ant in  vile  language,  mounted  the  fence,  ran  his 
hand  into  his  pocket  as  if  to  draw  a  deadly  weapon, 
and  that,  thereupon,  defendant  fired  and  killed  de- 
ceased, he  would  not  be  guilty  of  any  offense,  and 
the  jury  ought  to  acquit,  provided  the  defendant 
was  in  danger  of  his  life,  or  of  great  bodily  harm, 
or  honestly  believed  himself  so  upon  sufficient  grounds; 
for '  a  person,  who,  by  mere  words,  provokes  an 
assault,  has  a  right  to  defend  himself  against  an 
attack  made  upon  him  by  his  assailant,''  etc.  The 
remainder   of    the   charge   being   unexceptionable. 

It  is  apparent  that  the  learned  trial  Judge  was 
submitting  to  the  jury  the  very  theory  and  hypoth- 
esis upon  which  defendant  has  based  his  defense, 
and  his  statement  of  the  law  was  correct  and  un- 
objectionable except  in  one  particular,  which  was 
clearly  a  mere  oversight  in  the  learned  Judge,  who 
is  uniformly  so  accurate  in  his  instructions  to  the 
jury.  This  error  consisted  in  the  statement  that  the 
jury,  in  order  to  give  the  defendant  the  benefit  of 
his  theory,  as  outlined  by  him,  must  be  satisfied  of 
its  truth  **  beyond  a  reasonable  doubt."  This  is  so 
clearly  erroneous  that  we  are  convinced  that  it  was 
a  mere  oversight  or  lapms  Ungure  of  the  learned 
Judge,     but    nevertheless    it    is  a    fatal    error    in    this 
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charge.  No  prisoner  is  boand  to  establish  his  de- 
fense or  innocence  beyond  a  reasonable  doubt.  All 
doubts  must  be  resolved  in  favor  of  the  innocence 
of  the  prisoner,  and  the  State  must  disprove  his 
theory,  and  make  out  his  guilt  beyond  a  reasonable 
doubt   in   order   to   convict   the   defendant. 

It  is  further  assigned  as  error  that  the  District  At- 
torney used  improper  statements  in  his  closing  argu- 
ment. According  to  defendant's  aflidavit,  he  stated 
'*that  he  had  been  raised  in  that  part  of  the  county 
where  the  difficulty  occurred,  and  he  knew  every  hog- 
path  in  and  about  the  church  referred  to  in  the 
evidence;  that  he  had  been  over  the  ground  wh^n  a 
boy,  and  he  knew  there  was  a  road  turning  oflf  the 
main  road  at  the  Lannine  place,  which  ran  down  to 
Henry  Hamilton's;  that  this  latter  road  was  a  quarter 
of  a  mile  nearer  than  to  go  around  the  public  road; 
that  defendant  and  Butcher  had  gone  by  Hartley's  in 
the  hope  of  seeing  deceased;  that  they  had  seen  him 
and  called  him  to  the  road,  and  then  defendant  be- 
gan the  fire  and  shot  him  while  he  was  fleeing  for 
his   life." 

The  fact  that  such  statement  was  made  by  the 
District  Attorney  appears  from  the  affidavit  of  the 
defendant,  and  two  witnesses  swear  they  heard  sub- 
stantially the  language  imputed  to  him  by  defend- 
ant— that  is  to  say,  '*A  pathway  leads  from  the  main 
road  at  the  Lannine  place  to  Henry  Hamilton's 
house."  There  is  no  denial  by  the  District  Attor- 
ney  that  such  statements  were  made.      It  is  the  duty 
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of  the  prosecuting  attorney  to  see  that  exact  justice 
is  done  every  prisoner,  and  that  he  is  tried  accord- 
ing to  law  upon  the  evidence  in  the  record,  and  it 
is  as  ibuch  incumbent  on  him  to  see  that  the  defend- 
ant is  not  prejudiced  in  any  way  in  his  right  to 
have  a  fair  trial  as  it  is  to  see  him  punished  if  he 
be  really  guilty.  The  District  Attorney  has  no  right 
to  make  statements  in  argument  based  upon  his 
own  knowledge,  or  upon  anything  else  that  is  not 
contained  in  the  record.  He  should  be  as  vigilant 
to  see  the  prisoner  protected  from  such  statements 
as  be  is  to  see  that  the  State  is  protected  by  an 
actual  presentation  of  the  evidence  as  it  is  in  the 
record.  He  should  treat  all  prisoners  as  the  law  re- 
gards them,  as  innocent  citizens,  until  the  contrary 
is  shown,  and  while  on  trial  the  prisoner  is  entitled 
to  respectful  treatment,  and  should  neither  be  preju- 
diced by  statements  of  fact  not  in  evidence  nor  by 
an  insulting  manner  when  he  is  powerless  to  protect 
himself.  Pointing  the  finger  or  shaking  the  fist,  or 
any  other  unseemly  demonstrations  toward  the  pris- 
oner, are  entirely  out  of  place,  and  should  be 
promptly  corrected  by  the  trial  Judge.  We  do  not 
mean  to  say  that  all  of  these  things  happened  in 
this  case.  It  only  appears  that  the  District  Attor- 
ney made  statements  of  his  own  knowledge,  and  we 
only  refer  to  these  other  reprehensible  practices  be- 
cause we  are  aware  of  their  existence,  and  feel  that 
they  should   be  corrected  by   the   trial   Judge. 

For   the   error   in   the   charge   referred  to,   the  case 
must   be   reversed   and   remanded  for   a  new  trial. 
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Weihl   V,    Robertson. 
{Kno^rville.       October    19,    1896.) 

1.  Deed.     To  jictUioMs  grantee, 

A  deed  to  a  fictitious  grantee  conveys  no  title.     (Post,  pp.  463^  464.) 
Cases  cited:  12  Cal.,  363;  83  N.  Y.,  265;  10  Pick.,  364. 

2.  Mortgages  and  Deeds  of  Trust.      Orantor  signing  flctUious 

name. 

A  trust  deed  executed  in  a  fictitious  name  by  the  real  owner  of 
the  property — the  name  used  being  the  grantor's  Christian 
name,  and  the  same  that  he  had  used  as  the  name  of  a  grantee 
in  a  previous  void  deed  made  by  him  for  the  same  property — 
is  binding  on  the  maker,  when  he  intended  the  deed  to  take 
effect  as  security  for  bonds  issued  therewith,  and  transferred 
by  him  as  security  for  his  own  debt.     (Post,  pp.  464-^6.) 

Cases  cited  and  approved:  38  Cal.,  44;  83  N.  Y.,  265. 

3.  Forgery.     What  is  not. 

It  is  not  forgery  for  the  real  owner  of  property  to  convey  it,  by 
a  fictitious  name,  to  secure  bonds  to  be  used  in  raising  money 
for  his  benefit.     {Post,  m^-  4S6,  467.) 

Code  construed:  {  6.590  (S.);  ?  5492  (M.  &  V.);  {  4718  (T.  &  S.). 

4.  Evidence.     Exception  to  untenable,  when. 

The  admission  of  a  note  in  evidence,  without  proof  of  its  execu- 
tion when  it  was  admitted  by  the  maker,  who  was  a  defendant, 
cannot  be  complained  of  on  appeal  by  another  party,  as  to 
whom  the  evidence  was  immaterial.     (Post,  PP-  ^67,  468.) 


FROM     HAMILTON. 


Appeal  from  Chancery  Court  of   Hamilton  County. 

T.     M.     McCONNELL,     Ch. 
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Cooke,  Swaney  &  Cooke  and  J.  B.  Frazier 
for    Probasco. 

Elder  &  Milligan  and  D.  Luck  Grayson  for 
Robertson. 

P.    B.    Mayfield   &   Son   for   National   Bank. 

Beard,  J.  The  records  in  these  consolidated 
causes  present  a  series  of  transactions  which  are  cer- 
tainly^ unique  in  character.  The  defendant,  C.  P. 
Robertson,  seems  at  one  time  to  have  been  a  man 
of  some  mercantile  reputation  in  the  city  of  Chat- 
tanooga. Whether  as  the  result  of  bad  habits  or  not 
does  not  a])pear,  but  he  finally  passed  out  of  busi- 
ness, and  at  the  same  time  his  condition  was  such 
that  for  awhile  he  was  under  treatment  in  a  sani- 
tarium or  asylum.  On  his  release,  his  need  of 
money  being  great,  a  plan,  according  to  bis  statement, 
was  submitted  to  him  for  raising  enough  to  relieve 
this  need.  The  plan  thus  suggested  was  that  Robert- 
son, who  was  the  owner  of  certain  lots  in  Chattanooga, 
should  bond  these,  a  method  which  he  was  made 
to  understand  was  very  prevalent,  and  which,  if 
adopted  in  this  case,  could  work  no  injury  to  anyone. 
This  plan  commended  itself  to  Robertson  as  pos- 
sessing superior  advantages,  and,  therefore,  he  set 
about  carrying  it  out.  The  details  of  the  scheme 
were  as  follows:  Robertson  had  prepared  a  deed, 
which  was  executed  by  himself  and  wife,  conveying 
these   lots   to   one    C.    Phillips    for    an   expressed   con- 
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sideration  of  $7,500,  of  which  |1,500  was  acknowl- 
edged to  be  paid  and  the  balance,  evidenced  by  six 
bonds  of  $1,000  of  the  grantee,  payable  in  five 
years,  with  interest  coupons,  payable  semiannually, 
attached.  At  the  same  time  he  had  drafted  a  trust 
deed,  by  the  terms  of  which  C.  Phillips  conveyed 
this  property  to  one  Grayson  as  trustee,  to  secure 
the  payment  of  these  l)onds  and  coupons,  with  the 
usual  power  of  foreclosure  by  a  public  sale,  in  the 
event  the  grantee  should  fail  to  pay,  either  the 
coupons  or  the  principal  of  these  bonds.  When 
prepared,  Robertson  took  possession  of  this  instru- 
ment and  carried  it  with  him  to  his  home  in 
Georgia,  and,  very  late  in  the  evening  of  October 
17,  1892,  he  went  to  the  office  of  one  Head,  a 
notary  public  of  that  State,  taking  this  trust  deed 
with  him  (with  a  certificate  attached  and  already 
filled  out),  and  told  the  notary  that  he  desired  to 
acknowledge  it.  Knowing  Robertson  and  suspecting 
no  foul  play,  the  officer  took  his  acknowledgment, 
and,  without  any  examination,  attached  his  official 
signature  and  seal  to  the  certificate.  It  proved, 
however,  in  the  end,  that  Robertson  had  affixed  the 
name  of  C.  Phillips,  the  assumed  grantor  to  the 
trust  deed,  and  the  notary  had  appended  his  name 
and  seal  of  office  to  a  certificate  which  recited  that 
'^personally  appeared  C.  Phillips,  the  within  named 
bargainor,  with  whom  I  am  personally  acquainted, 
and  who  acknowledged  that  he  executed  the 
within    instrument     for     the      purposes      therein     con- 
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tained.''  Thus  certified,  and  without  anything  to 
induce  suspicion  of  the  gross  fraud  perpetrated  on 
him,  this  oflBcer  redelivered  the  instrument  to  Robert- 
son, who,  on  the  next  day,  caused  it  to  be  noted 
for  registration  in  Hamilton  County,  where  his  deed 
to  Phillips  had  already  been  registered.  There  was 
no  such  man  as  C.  Phillips,  this  name  being  selected 
by  the  parties  to  this  scheme  because  this  was  the 
baptismal  or  Christian  name  of    Robertson. 

Within  a  very  short  time  thereafter,  using  these 
bonds  as  collateral  security,  Robertson  obtained  ad- 
vances of  money  from  various  parties.  From  the 
complainants,  Wiehl,  Probasco  &  Co.,  he  obtained  a 
loan  of  $1,000,  and  gave  one  of  these  bonds,  with 
coupon  attached,  as  security;  four  he  gave  to  the 
complainant,  the  Cleveland  National  Bank,  to  secure 
a  debt  of  $2,400,  and  one  to  C.  L.  Hardwick  & 
Co.,  of  Dalton,  Ga.,  as  security  for  $1,000.  Rob- 
ertson defaulted  on  the  interest  coupons,  and  the 
beneficiaries,  seeing  that  it  was  best  to  foreclose  the 
trust   deed,    thereupon   directed   that   this   be   done. 

Accordingly,  Mr.  Grayson  (entirely  ignorant  of 
the  method  adopted  in  the  execution  of  these  papers'^, 
as  trustee,  advertised  the  property  for  sale,  in  ac- 
cordance with  the  terms  of  the  trust  deed,  and  at 
the  sale  made  by  him  a  third  party,  acting  under 
the  agreement  already  reached  by  the  beneficiaries, 
bought  the  property  in  the  name  of  Wiehl,  of  Wiehl, 
Probasco   &   Co.,    who   was    to   hold    it    in    trust    for 
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the    various    bondholders.       'this    sale,     however,     was 
not   consumniated. 

Soon  afterwards,  Wiehl,  Probasco  &  Co.,  being 
informed  that  the  deed  of  trust  and  bonds  were  exe- 
cuted as  has  been  before  detailed,  filed  their  bill  in  one 
of  these  consolidated  caubcs,  in  which  they  charge  that 
the  deed  from  Robertson  to  Phillips  was  ineffectual  to 
convey  title,  as  there  was  no  such  grantee,  and  that 
the  deed  of  trust  was  equally  ineffectual  in  convey- 
ing title  to  Grayson,  trustee,  because  the  name  of  C. 
Phillips  was  forged  to  that  instrument  by  Robertson. 
They  allege  that  as  the  owner  of  Robertson's  note, 
and  by  reason  of  his  nonresidence,  they  have  a  right 
to  treat  these  conveyances  as  of  no  force  and  value, 
and  attach  the  lots  in  question  and  appropriate  them, 
as  far  as  might  be  necessary,  to  the  payment  of  their 
debt.  They  especially  repudiate  the  trust  deed,  and 
decline  to  take  any  benefit  from  it,  or  the  sale  made 
under  it  by  Grayson  as  trustee.  Subsequently  the 
Cleveland  National  Bank  filed  its  bill  in  the  other 
of  said  causes,  setting  up  its  ownership  of  the 
$2,400  note  of  Robertson  and  its  possession  of  four 
of  these  coupon  bonds,  and  charging  bad  faith  upon 
the  part  of  Wiehl,  Probasco  &  Co.  in  repudiating 
the  sale  made  in  the  interest  of  all  the  beneficiaries 
of  the  trust  deed,  and  insisting  that  the  legal  effect 
of  the  execution  of  this  deed  of  trust  to  Grayson 
was  that  the  title  to  this  property  passed  out  of 
Robertson  to  said  trustee,  although  the  maker  used 
in    its   execution    the   false    name   of    C.    Phillips,    and 
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that  this  trustee  held  it  for  the  security  of  all  the 
holders  of  said  bonds  and  coupons,  save  alone  the 
bond  of  Wiehl,  Probasco  &  Co.,  which  it  was  in- 
sisted could  not  participate,  because  of  the  renuncia- 
tion of  all  interest  in  the  trust  deed  by  its  owner. 
Among  other  things,  this  bill  prayed  that  the  at- 
tachment issued  at  the  instance  of  Wiehl,  Probasco 
&  Co.  be  vacated,  and  that  said  deed  of  trust  be 
set  up  and  established  and  that  the  lots  covered  by 
it  be  sold  under  proper  decree  in  the  interest  of 
such  bondholders  as  had   not  renounced  this  trust. 

All  necessary  parties  were  made  defendants  to 
these  respective  bills.  The  Chancellor,  on  the  hear- 
ing of  these  causes,  dismissed  the  bill  of  Wiehl, 
Probasco  &  Co.,  and  decreed  that  the  effect  of  the 
deed  of  trust  to  Grayson,  trustee,  was  to  vest  the 
title  to  this  property  for  the  benefit  of  all  the  bond- 
holders, directed  a  foreclosure  sale  for  their  l)enetit, 
and,  in  effect,  declined  to  exclude  Wiehl,  Probasco  & 
Co.  from  a  participation  in  the  proceeds  of  the  trust 
property.  From  this  decree  Wiehl,  Probasco  &  Co. 
alone  appeal.  The  Court  of  Chancery  Appeals  have 
affirmed  the  Chancellor's  decree,  and  the  case  is  now 
before  us  by  appeal    from    this    decree  of    affirmance. 

The  theory  of  the  bill  of  Wiehl,  Probasco  &  Co., 
as  has  been  stated,  is,  that  the  grant  from  Robert- 
son and  wife  to  C.  Phillips,  there  being  no  such 
grantee,  was  waste  paper,  leaving  the  title  in  the 
grantors,  and  that  the  trust  deed  from  C.  Phillips 
to   Grayson,    trustee,    being    a   forgery,    communicated 
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no  title.  There  can  be  no  doubt  but  that  this  con- 
tention is  sound,  so  far  as  the  effect  of  the  deed 
from  Robertson  and  wife  to  the  fictitious  grantee, 
Phillips,  is  concerned.  The  definition  of  a  deed 
that  it  "is  a  writing  sealed  and  delivered  by  the 
parties"  (Co.  Litt.,  171;  2  Bl.  Com.,  295),  makes 
it  essential,  for  an  instrument  to  operate  as  such, 
that  there  should  be  both  a  grantor  and  a  grantee. 
So  that  a  conveyance  uncertain  as  to  the  person  in- 
tended as  grantee — ^as,  for  instance,  where  a  grant 
is  made  to  a  *<  neighborhood  "  {Th/nna^  v.  Marshjield^ 
10  Pick.,  364),  or  to  one  who  is  dead  at  the  time 
of  its  execution  {Hunter  v.  Watson^  12  Cal.,  363), 
or  to  a  person  purely  fictitious  {David  v.  Williams- 
burg,   83    N.    Y.,   265) — is   inoperative   and   void. 

But  we  do  not  agree  with  appellant's  counsel  in 
their  insistence  that  the  deed  of  trust  which  Robert- 
son executed  in  the  name  of  C.  Phillips,  was  a 
nullity.  On  the  contrary,  we  are  satisfied,  on  reason 
and  authority,  that  it  as  effectually  conveyed  the  title 
to  this  property  to  Grayson,  trustee,  as  if  Robertson 
had  used  his  own  name  in  the  conveyance.  We  think 
there  can  be  no  doubt  but  that  if  the  grantor  had 
used,  in  the  execution  of  this  deed,  his  surname 
simply,  that,  his  identity  being  established,  it  would 
have  been  operative  to  convey  title;  and  we  think  it 
equally  free  from  doubt,  that,  using  his  Christian 
name,  as  the  grantor  did,  and  intending  it  to  take 
effect  as  a  perfect  deed,  and  delivering  it  as  such, 
that   it   will    be    taken    as    conclusively   binding    upon 
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bini.  The  question  in  a  case  like  this,  is,  did  the 
grantor  intend  to  bind  himself  by  the  instrument, 
and  is  his  indentity  free  from  uncertainty?  1  Devlin 
on   Deeds,    Sees.    154,    185. 

Mr.  Devlin,  in  his  work  on  Deeds,  Vol.  I.,  Sec. 
191,  states  the  law  to  be  that  *'a  patent  issued  to 
a  person  under  an  assumed  name  is  not  void,  and 
a  conveyance  by  such  persop  under  his  assumed  name 
will  transfer  title."  And  again,  in  Sec.  188,  the 
same  author  says:  '^Between  the  parties,  a  convey- 
ance of  property  by  the  owner,  by  any  name,  will 
transfer  the  title.  And,  when  executed  in  a  differ- 
ent name  from  that  in  which  he  acquired  title,  it 
will,  when  recorded,  operate  as  constructive  notice  of 
the  transfer  of  title,  and  will  be  entitled  to  prece- 
dence over  a  deed  to  the  same  land  executed  in  the 
name  by  which  title  to  it  was  acquired,  but  subse- 
quently recorded,"  citing  to  this  proposition  Fallen 
V.   Kehoe,    38    Cal.,    44. 

This  exact  question  has  been  carefully,  and  on 
authority,  considered  by  the  Supreme  Court  of  New 
York,  in  David  v.  WilUamshurg  Fire  Ins.  Co,,  su- 
pra, and  the  same  conclusion  was  reached  there  as 
is  announced  by  Mr.  Devlin.  In  that  case  Henry 
J.  David  conveyed  real  and  personal  property  to 
Marx  David,  a  fictitious  person,  and  then,  in  the 
name  of  this  fictitious  grantee,  conveyed  the  same 
property  to  the  plaintiff  in  the  action,  who  under- 
took, in  her  own  name,  to  protect  it  with  insurance 
policies.       It    was    subsequently    burned,    and    the    in- 
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surance  company,  discovering  the  character  of  these 
conveyances,  declined  to  pay  the  loss,  upon  the  ground 
that  the  mythical  character  of  '^Marx  David"  had 
prevented  title  from  passing  into  plaintiff.  The  Court 
said:  *'The  conveyances  to  Marx  David  were  undoubt- 
edly wholly  invalid  and  inoperative,  as  there  was  no 
such  person  to  take  title;  and,  if  nothing  more  had 
been  done,  the  title  to  the  property  would  have  re- 
mained in  Henry  J.  David.  But  the  title  still  re- 
maining in  him,  he  executed  the  bills  of  sale  and 
the  deed  to  the  plaintiff,  using  or  adopting  for  that 
purpose  the  name  of  Marx  David.  The  papers  thus 
executed  were  undoubtedly  valid  as  to  him.  Pro 
hac  vice  J    it   is   his   name." 

But  appellants  earnestly  insist  that,  however  this 
may  be  where  a  party,  without  fraud  or  wrong- 
doing, assumes  a  name  other  than  his  own  in 
making  a  contract,  yet  in  this  case  Robertson,  in 
using  the  name  of  C.  Phillips,  was  guilty  of  the 
crime  of  forgery;  that  no  contract  can  spring  from 
a  felony.  Forgery,  at  common  law  and  under  our 
statute,  is  the  fraudulent  making  or  alteration  of 
any  writing  to  the  prejudice  of  another's  rights.  1 
Whar.  Cr.  L.,  Sec.  653;  Code  (M.  &  V.),  §5492. 
While  this  transaction  was  highly  discreditable,  yet 
we  do  not  think  it  falls  within  this  detinition.  Whose 
rights  were  prejudiced  by  the  assumption  of  this 
name?  Not  those  of  C.  Phillips,  because  he  was 
a  mythical  personage.  Nor  were  those  of  Mr.  Gray- 
son,   the   trustee,    for    he   had    none    in    the   property 
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until  this  instrument  was  executed,  and  then  there 
occurred,  by  the  use  of  this  assumed  name,  exactly 
what  would  have  happened  if  the  grantor  had  used 
his  true  name — that  is,  he  acquired  title  to  the  prop- 
erty. Nor  were  the  holders  of  these  bonds  preju- 
diced, because  they  had  no  interest,  either  in  the 
property  or  in  these  bonds,  at  the  time  the  trust 
deed  was  executed,  and  it  was  then  the  crime  of 
forgery  was  committed,  if  at  all.  Whatever  may  have 
been  the  offense,  if  any,  committed  by  Robertson  in 
afterwards  obtaining  money  on  those  bonds,  as  exe- 
cuted by  Phillips,  at  any  rate  it  could  not  make  that 
forgery  which  was  not  so  at  the  time  the  trust  deed 
was  made.  We  do  not  think,  under  the  facts  dis- 
closed, that  this  act  was  felonious.  As  Mr.  Whar- 
ton, in  Vol.  L,  Sec.  660,  of  his  work  on  Criminal 
Law,  says,  it  is  not  "forgery  when  the  offense  is  not 
the  assumption  of  the  name  of  a  supposed  third  per- 
son, but  the  adoption  of  an  alias  or  alternative  name 
of  the  party  charged."  But  it  is  insisted  that  this 
case  must,  at  all  events,  be  reversed,  as  the  Court 
below   permitted,    on   the   trial,   the  Cleveland  National 

Bank,    without  proof   of    its    execution,    to    read    the 

» 

note   of   Robertson   held   by   it,  over   the   objection   of 
appellants. 

We  do  not  think  this  objection  was  well  taken.  It 
is  true  the  bill  of  complainant  bank  alleged  that  it 
was  the  owner  of  a  note  of  Robertson's  for  $2,500 
and  that  this  averment  was  denied  by  the  defendants, 
Wiehl,  Probasco    &   Co.,    but    it    was   admitted   to   be 
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true  by  Robertson,  the  mak^r,  against  whom  they 
sought  a  personal  decree.  Appellants  were  in  nowise 
interested  in  this.  As  no  relief  was  asked  aofainst 
them  on  the  note,  it  was  immaterial  to  them  whether 
complainant  did  or  did  not  have  this  note,  or  whether 
it  was  duly  executed,  as  they  had  no  controversy 
with  the  bank  over  it.  The  question  that  appel- 
lants were  interested  in  was  whether  the  complainant 
bank  had  the  four  bonds  claimed  by  it,  and,  as 
such  holder,  could  insist  upon  treating  the  property 
as  a  trust  fund  for  their  security.  If  it  held 
these,  it  was  unimportant  to  appellants  whether 
thev  were  held  as  collateral  to  a  note  or  as  ab- 
solute    owner. 

The  Cleveland  National  Bank  did  not  appeal, 
and  we  therefore  cannot  consider  the  question 
whether,  having  repudiated  this  trust  deed,  the 
Chancellor  was  in  error  in  letting  Wiehl,  Probasco 
&    Co.    in    to    participate    in    this    trust    fund. 

AflSrmed. 
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McCbart  Bros.  v.  Bristol  Bank  &  Trust  Co. 

{EiiaayDille.      October  21,   1896.) 

1.  Contract.    OmiUed  proposUion. 

The  omission  from  a  written  contract  of  a  proposition  made 
dnring  the  preliminary  negotiations,  is  presumed  to  have  been 
intentional.     {Post,  p.  472.) 

2.  Mechanics*  Lien.     SiLbcontraciAyfs  suit  premature. 

A  subcontractor  who  has  performed  his  contract  cannot  enforce 
his  lien  for  balance  due  him  by  sale  of  the  property  before  the 
completion  or  acceptance^>f  the  building  erected  thereon,  when 
by  the  terms  of  their  contract  the  balance  due  the  contractor 
from  the  owner  is  not  payable  until  completion  and  accept- 
ance of  the  building;  but  he  can  recover  against  the  contractor 
decree  for  his  debt,  and  have  declaration  of  his  lien  against 
the  property,  to  be  thereafter  enforced  by  proper  proceedings 
when  the  building  has  been  completed  and  accepted,  or  a  rea- 
sonable time  for  its  completion  shall  have  elapsed.  {Post,  pp. 
472-476.) 

Cases  cited  and  distinguished:  Green  v.  Williams,  92  Tenn.,  220; 
Cole  Mfg.  Co.  V.  Falls,  90  Tenn.,  466. 


FROM     SULLIVAN. 


Appeal   from   Chancery   Court   of   Sullivan  County. 
John  P.    Smith,    Ch. 

W.    R.    King   for   McCrary   Bros. 

CuRTiN   &   Haynes   for   Bank,    etc.,    Co. 
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McAlister,  J.  Complainants  filed  this  bill  in  the 
Chancery  Court  of  Sullivan  County  to  enforce  a 
mechanics'  lien  for  the  collection  of  J2,070,  with 
interest.  McCrary  Bros,  were  subcontractors,  who 
furnished  material  and  performed  work  under  Crowell 
&  Miller,  who  had  the  principal  contract  for  the 
erection  of  a  building  for  the  Bristol  Bank  &  Trust 
Co.  The  Chancellor  decreed  in  favor  of  complain- 
ants, and  his  decree  was  affirmed  by  the  Court  of 
Chancerj'  Appeals.  The  Bank  &  Trust  Co.  have 
appealed  to  this  Court.  We  have  examined  the 
record  upon  the  original  assignment  of  errors,  and 
proceed  to  state  our  conclusions.  The  cardinal  facts 
found  by  the  Court  of  Chancery  Appeals  are  the 
following,  to  wit:  September  10,  1892,  the  Bristol 
Bank  &  Trust  Co.  entered  into  a  contract  with 
Crowell  &  Miller,  a  firm  of  contractors  and  build- 
ers, to  furnish  the  material  and  do  all  the  work 
required  for  the  erection  of  a  banking  house  in  the 
city  of  Bristol.  They  were  to  be  paid  therefor 
the  sura  of  $11,486,  payments  to  be  made  in  des- 
ignated amounts  as  the  building  advanced  and  the 
work  should  be  approved  by  the  architect.  The 
last  payment  of  5^2,486  was  to  be  made  when  the 
entire  work  was  finished  according  to  the  drawings 
and  specifications,  and  accepted  by  the  architect.  In 
the  contract  it  is  provided  ''that  before  each  pay- 
ment is  required,  the  contractor  shall  give  the  archi- 
tect good  and  sufficient  evidence  that  the  premises 
are   free   of    all    liens    and    claims    chargeable   to   the 
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said  contractor.  The  owners  shall  have  the  right 
to  retain  oat  of  any  payments  then  due  or  there- 
after to  become  due,  an  amount  sufficient  to  com- 
pletely indemnify  them  against  such  liens  or  claims 
until  the  same  shall  be  eflfectually  satisfied,  dis- 
charged,   or   canceled.     .     .     . 

**This  contract,"  the  Court  continues,  ^'in  none  of 
its  clauses  provides  for  paying  Crowell  &  Miller,  the 
original  contractors,  any  part  of  the  sum  they  were 
to  receive  in  stock  of  the  bank.  It  is  proved, 
however,  by  one  of  the  officials  of  the  bank,  that 
Crowell  &  Miller,  in  their  bid  for  the  contract, 
proposed  to  accept  J2,600  of  its  paid-up  stock,  at 
par,  as  a  payment  pro  tanto."^^  The  Court  contin- 
ues: ''March  13,  1893,  Crowell  &  Miller  entered  into 
a  contract  with  McCrary  Bros,  (these  complainants), 
under  which  the  latter  were  to  do  all  the  carpenter 
work  on  the  bank  building.  .  .  .  For  this  work 
and  materials  McCrary  Bros,  were  to  receive  $3,810. 
That  contract  concludes,  '  and  when  the  building  is 
completed  and  accepted  by  the  architect,  they  (Mc- 
Crary Bros.,  subcontractors  and  complainants)  are  to 
be  paid  the  further  sum  of  $500  in  cash  and  $600 
of  the   paid-up   stock   of   the   banking   company.'" 

The  first  assignment  of  errors,  originally  filed  to 
the  decree  of  the  Chancellor  by  the  Bristol  Bank  & 
Trust  Company,  is  that  this  suit  was  prematurely 
brought,  and  the  bill  should  have  been  dismissed, 
because  the  balance  owing  to  the  original  contractor 
is    payable    in    bank    stock,    which,    under    the   terms 
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of  their  contract  with  the  bank,  is  not  due  until 
the  building  is  completed  and  accepted  by  the  ar- 
chitect,   which,    it   is   admitted,    has   not   been   done. 

In  respect  of  the  first  proposition  embodied  in 
this  assignment,  it  suffices  to  say  that  the  Court 
of  Chancery  Appeals  do  not  find  as  a  fact,  that  any 
part  of  the  contract  price  due  the  original  contractor 
is  payable  in  bank  stock.  That  Court,  after  quot- 
ing the  contract  in  extenao,  remarked:  ''This  con- 
tract in  none  of  its  clauses  provides  for  paying 
Crowell  &  Miller  any  part  of  the  sum  they  were 
to  receive  in  stock  of  the  bank.  It  is  proven, 
however,  by  one  of  the  officials  of  the  bank,  that 
Crowell  &  Miller,  in  their  bid  for  the  contract,  pro- 
posed to  accept  S2,600  of  the  paid-up  stock,  at  par, 
as  a  payment  jpfv  tanto.^^  But  this  feature  of  the 
bid,  not  having  been  embraced  in  the  contract  sub- 
sequently formulated  between  the  parties,  cannot  be 
now  considered,  but  is  presumed  to  have  been  inten- 
tionally  omitted  from   their   written   stipulations. 

In  respect  of  the  prematurity  of  this  suit,  the 
Court  of  Chancery  Appeals  found  as  a  fact,  that  the 
building  was  not  completed  according  to  the  specifi- 
cations of  the  contract  between  the  bank  and  the 
original  contractor  when  this  suit  was  instituted.  The 
Court  did  find  that  McCrary  Bros.,  these  complain- 
ants, had  substantially  completed  their  contract.  It 
is  argued  that  the  subcontractor  is  charged  with 
knowledge  of  the  terms  of  the  contract  between  the 
owner   and    principal  contractor,    and    that     he   cannot 
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enforce  payment  in  advance  of  the  time  when  same 
is  due  by  the  terms  of  the  principal  contract.  The 
balance  due  the  original  contractor  is  not  due,  be- 
cause the  building  has  not  been  completed  and  ac- 
cepted, and  hence  the  bill  of  the  subcontractors  to 
enforce  their  mechanics'  lien  is  premature.  It  is 
also  a  part  of  the  written  contract  between  these  sub- 
contractors and  Crowell  &  Miller,  the  original  con- 
tractors, that  complainants  were  not  to  get  the  bal- 
ance owing  to  them  ^^  until  the  building  is  completed 
and   accepted  by  the  architect." 

It  is  argued  by  learned  counsel  that  it  was  not 
the  intention  of  the  Legislature  to  prevent  the  owner 
of  property  from  contracting  for  the  erection  of  a 
building  on  any  terms  except  for  payment  wholly  in 
cash,  and  that  payable  within  the  time  allowed  sub- 
contractors to  enforce  liens.  We  think  the  position 
taken  by  counsel  for  appellant  is  sound,  and  is  sus- 
tained by  the  authorities.  The  Court  of  Chancery 
Appeals  was  in  error  in  holding  that  this  question 
had  been  adjudicated  adversely  to  defendants'  conten- 
tion by  this  Court  in  Green  v.  Willmiyw^  8  Pickle, 
and  in  Cole  Mfg.  Co.  v.  FalU^  6  Pickle.  This  pre- 
cise question  did  not  arise  in  either  case,  and  hence 
was  not  adjudicated,  nor  do  the  principles  announced 
in   those   cases   govern   or   control   this  case. 

Mr.  Phillips,  in  his  work  on  Mechanics'  Liens, 
p.  361,  Sec.  205,  in  treating  of  subcontractors,  says: 
"With  them  no  priority  of  contract  is  deemed  to 
exist  between  the  owner  and  subcontractor.     The  con- 
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tractor  of  a  building  is  not  considered  to  be  the 
agent  of  the  owner,  either  for  the  employment  of 
others  or  the  acquisition  of  the  necessary  materials 
to  perform  his  contract.  But,  at  the  same  time,  by  a 
kind  of  equitable  subrogation  regulated  by  statute, 
the  subcontractor  and  material  man,  being  the  parties 
meritoriously  entitled  to  be  paid,  are  allowed  to  inter- 
vene between  the  owner  for  whom  the  house  was 
built  and  the  person  who  had  contracted  to  build  it, 
and  divert  the  course  of  payments,  which  would  have 
passed  into  the  hands  of  such  contractor,  to  their 
own." 

The  author,  in  further  explanation  of  the  policy 
and  philosophy  of  the  subcontractor's  lien,  on  page 
93,  Sec.  58,  says,  viz.:  "The  remedy  adopted  in 
those  States  which  secure  a  lien  on  the  land  directly 
to  the  subcontractor  for  the  entire  amount  of  his 
claim,  generally  provide  that  the  building  erected 
shall  be  subject  to  the  lien  for  the  payment  of  all 
debts  contracted  for  work  done  or  materials  fur- 
nished  for   or   about   the   erection   of   the   same." 

In  discussing  the  rights  secured  by  this  statute, 
it  has  been  said:  "The  phraseology  of  this  law 
proves  that  this  lien,  like  all  other  analogous  liens, 
is  founded  on  contract,  express  or  implied.  And 
here,  contrary  to  the  rules  as  to  other  liens,  the 
law  gives  a  lien  in  favor  of  a  subcontractor.  On 
what  principle  is  it  founded?  It  must  be  on  con- 
tract with  the  owner,  either  directly  or  indirectly, 
for   it   is   only   thus   that    one    man    can   ever   acquire 
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a  claim  upon  the  property  of  another.  And  in  this 
way  the  connection  is  plain.  The  owner  contracts 
with  the  builder  to  erect  a  house  on  certain  terms, 
and  the  builder  makes  a  subcontract  with  material 
men  to  supply  the  materials.  The  chain  of  rela- 
tionship consists  of  but  two  links,  the  second  of 
which  hangs  by  the  first,  and  will  bear  no  greater 
weight.  The  subcontractor  comes  in  by  reason  of 
his  direct  contract  relation  to  the  builder,  and  the 
right  of  lien  of  the  former  for  his  claim  is  pro 
tanto  substitutionary  to  that  of  the  latter.  As 
against  the  owner,  the  terms  of  the  principal  con- 
tract, and  as  against  the  builder  the  terms  of  the 
subcontract,  limit  and  qualify  the  lien,  of  the  sub- 
contractor, so  as  to  prevent  his  claim  from  abating 
the  terms  of  either  contract.  The  allowance  of  any 
lien  at  all  to  a  subcontractor  is  a  special  privilege 
granted  only  in  case  of  buildings,  and  it  is  not  un- 
reasonable to  require  him  to  look  to  the  principal 
contract  to  ascertain  whether  it  is  such  as  to  justify 
him   in   becoming  the   contractor   under   it." 

We  approve  the  principles  announced  by  this  au- 
thor, and  hold  that  the  subcontractor  is  affected  with 
a  knowledore  of  the  terms  and  conditions  of  the 
contract  made  between  the  owner  and  original  con- 
tractor. The  subcontractor  is  not  entitled  to  an  en- 
forcement of-  his  lien  in  such  a  manner  as  to  defeat 
and  destroy  the  fulfillment  of  the  contract  in  accord- 
ance with  its  conditions  and  stipulations  lawfully  en- 
tered   into    by    the    owner    with     the    principal    con- 
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tractor.  The  owner  had  a  perfect  right  to  stipulate 
with  the  original  contractor  in  this  undertaking  that 
the  last  payment  of  $2,486  should  be  made  when 
the  entire  work  was  finished  and  done,  according  to 
the  drawings  and  specifications,  and  accepted  by  the 
architect.  Moreover,  the  contract  of  complainants 
with  the  original  contractors  expressly  provides,  viz. : 
<^And  when  the  building  is  completed  and  accepted 
by  the  architect  they  (complainants  and  subcontract- 
ors) are  to  be  paid  the  further  sum  of  $500  in  cash 
and  $600  of  the  paid-up  stock  of  the  banking  com- 
pany." So,  it  is  obvious  in  any  view  of  the  case — 
the  Court  of  Chancery  Appeals  having  found  that 
the  buifding  had  not  been  completed  by  the  prin- 
cipal contractors  and  accepted  by  the  architects — the 
present  bill,  so  far  as  it  seeks  a  sale  of  the  prop- 
erty for  the  enforcement  of  complainants'  lien,  is 
premature.  Complainants  are  entitled,  however,  to 
have  their  lien  on  this  property  declared,  and  to  a 
decree  against  the  original  contractors  for  the  sum 
of  $1,470  in  cash,  with  interest  from  July  25,  1893, 
and  also  for  the  sum  of  $600,  payable  in  bank 
stock,  with  its  accretions  and  earnings,  since  the  date 
last  mentioned.  But  complainants  will  not  be  entitled 
to  a  decree  for  the  enforcement  of  their  lien  on  the 
property  in  question  until  said  building  has  been  com- 
pleted, or  has  been  accepted  or  occupied  by  the  bank 
(unless  with  the  assent  of  the  subcontractors),  or  until 
a  reasonable   time   shall  have   elapsed,   or   has   elapsed. 
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for   its    completion,    which    facts    may   be    shown    by 
supplemental   bUl. 

The  decree  of  the  Court  of  Chancery  Appeals  is 
therefore  modified  in  the  respect  herein  indicated,  and 
the  cause  remanded  for  further  proceedings.  The 
costs   of   the   appeal   will   be   divided. 
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Reed  Fertilizer  Co.  v.  Thomas. 

{KnoxiHlle.       October   23,    1896.) 

1.  Mortgages  and  Deeds  of  Trust.     Acknowledgment  of,  before 

deputg  clerk  who  is  a  beneflcfary,  valid. 

Acknowledgment  of  a  deed  of  trust  before  a  deputy  clerk  who  is 
a  beneficiary  therein,  is  irregular,  but  not  void.     {Post^  p.  480. ) 

Case  cited  and  approved:  Cooper  v.  Hamilton,  etc.,  B.  &  L.  Asso- 
ciation, ante,  p.  285. 

2.  Same.     Oranting  two  years  delay  not  void. 

A  provision  in  a  deed  of  trust  giving  the  debtor  two  years  in 
which  to  pay  before  the  trustee  shall  take  possession  and  sell, 
does  not  render  it  void  because  of  the  delay  merely,  where  the 
deed  does  not  cover  more  property  than  is  requisite  to  pay  the 
debt  secured.     {Post,  p.  481. ) 

Cases  cited  and  approved:  Ilartman  v.  Allen,  9  Lea,  657;  Roane  t7. 
Bank,  1  Head,  526;  Doyle  v.  Smith,  1  rx>ld.,  21. 

3.  Same.     Trustee  entitled  to  rents  before  mattu-ity  of  debt 

The  right  to  immediate  possession  and  all  subsequent  accruing 
rents,  as  well  as  to  the  growing  crops,  passes  to  the  trustee  in 
a  deed  of  trust  providing  that  if  the  debts  are  not  paid  at  the 
expiration  of  two  years,  the  trustee  shall  take  possession  and 
sell,  and  also  that  he  shall  take  immediate  possession  of  all  the 
personal  property,  including  the  growing  crops,  and  dispose  of 
the  same  for  the  purposes  of  the  trust.     {Post,  VP-  ^^i  ^^•) 

Case  cited  and  approved:  Reeves  v.  John,  95  Tenn.,  434. 

4.  Same.     Not  a  general  assignment. 

An  instrument  which,  on  its  face,  appears  to  be  an  ordinary  deed 
of  trust  to  secure  designated  creditors,  giving  preferences,  will 
not  be  held  to  be  a  general  assignment  under  Acts  1881,  Ch. 
121,  and  void  because  it  does  not  conform  to  the  requirements 
as  to  bond,  oath,  and  schedule.     {Post,  p.  482.) 

Act  construed:  Acts  1881,  Ch.  121. 
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Case  cited  and  approved:  Steedman,  Steere  &  Co.  i;.  Dobbins  & 
Dazey,  93  Tenn.,  397. 

5.  Same.     AUacked  for  fraud  in  law^  not  for  fraud  in  fact. 

A  deed  of  trust  is  not  attacked  for  fraud  in  fact,  so  as  to  admit 
evidence  upon  that  issue,  under  a  bill  averring  that  it  is  a  gen- 
eral assignment,  that  it  was  not  properly  acknowledged  for 
registration,  that  it  stipulated  for  greater  delay  than  the  law 
permitted,  that  it  made  unlawful  reservations  for  the  benefit 
of  the  debtors,  that  it  gave  preferences,  that  the  grantors  were 
insolvent,  and  that  the  trustee  had  not  given  bond.  (Post,  pp. 
482,  483.) 

Cases  cited  and  approved:  Raht  v.  Mining  Co.,  5  Lea,  18;  Fort  v. 
Orndoff,  7  Heis.,  167. 

6.  Supreme  Court.     Qu£8tion  made  for  first  time  in  this  Court  not 

entertained. 

An  objection  that  a  deed  of  trust  was  fraudulent  because  it 
secured  the  individual  creditors  of  the  grantors,  as  well  as  the 
partnership  creditors,  out  of  partnership  property,  cannot  be 
made,  for  the  first  time,  in  this  Court.     (Post,  p.  484.) 
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Appeal  from  Chancery  Court  of  Sullivan  County. 
Hugh   G.    Kyle,    Ch. 

A.  B.  Whitaker,  J.  H.  Wood,  and  W.  G. 
Stuart   for   Fertilizer   Company. 

KiRKPATRicK,  Williams  &  Bowman,  Newton 
HocKER,  and  John  Fain  for  First  National  Bank  of 
Jonesboro. 

CuRTiN   &   Haynes   for   Russell. 
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Tipton  &  Simerly  for  People's  Bank  of  Sweet- 
water. 

Taylor   &   Winston   for    Butler. 

Shields  &  Mountcastle  for  First  National  Bank 
of   Morristown. 

Wilkes,  J.  This  bill  is  filed  to  obtain  judgment 
upon  a  note,  and  to  set  aside  a  trust  assignment, 
and  subject  the  property  embraced  in  it  to  complain- 
ant's debt.  The  bill  was  demurred  to,  in  so  far  as 
it  sought  to  set  aside  the  assignment,  and  demurrer 
was  sustained  by  the  Chancellor.  Complainants  ap- 
pealed and  assigned  errors.  The  cause  has  been 
heard  by  the  Court  of  Chancery  Appeals,  and  it  af- 
firmed the  decree  of  the  Chancellor,  and  complainant 
has  appealed   to   this  Court   and- assigned  many  errors. 

The  questions  presented  by  the  assignments  are 
that  the  instrument  was  acknowledged  before  a  deputy 
clerk  who  is  a  beneficiary  under  the  assio^nment,  and 
was  therefore  illegal  and  void,  and  did  not  author- 
ize the  registration  of  the  instrument,  and  such  reg- 
istration would  not,  under  these  circumstances,  be 
notice  to  the  world.  We  have  held,  at  the  present 
term  of  the  Court,  that  an  acknowledgment  taken 
before  an  ofiicer  related  to  the  party,  or  interested 
as  a  beneficiary  under  the  instrument,  is  not  void, 
but  irregular.  We  consider  this  question  as  settled, 
although,  as  heretofore  stated,  such  practice  should 
be  abandoned  and  not  persisted  in.  See  Cooper  v. 
Ihunilfon  Perpetual  B,  c&  Z.    AnHodation^   ante^  p.   2S5. 
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It  is  said  that  the  delay  provided  for  in  this 
deed  of  trust  for  its  execution  renders  it  fraudulent 
upon  its  face.  The  mere  length  of  time  granted  in 
such  instrument  is  of  minor  importance,  unless  the 
conveyance  covers  more  proi)erty  than  is  necessary 
or  requisite  to  pay  the  debt  secured,  and  no  aver- 
ment to  this  effect  is  made  in  the  bill.  The  de- 
cisions in  this  State  have  sustained  instruments  of 
this  character  granting  a  similar,  and  some  of  them 
a  longer,  period  of  delay.  Hart  man  v.  All  en  ^  9 
Lea,  657;  Roan  v.  Bank^  1  Head,  626;  Doyle  v. 
Smith,    1    Cold.,    21. 

It  is  said  the  conveyance  reserves  to  the  grantor 
the  possession  of  the  realty  for  two  years,  together 
with  the  right  to  the  rents  during  that  time.  The 
trust  deed  provides  that  if  the  debts  are  not  paid 
by  the  expiration  of  two  years,  then  the  trustee 
shall  take  possession  of  all  the  property  and  sell 
for  the  payment  of  the  debts.  In  a  subsequent 
part  of  the  instrument,  it  provides  that  the  trustee 
shall  take  immediate  possession  of  all  the  personal 
property,  including  the  growing  crops,  and  dispose 
of  the  same  for  the  purposes  of  the  trust.  While 
the  instrument  does  not  expressly  state  who  shall 
have  the  rents  of  the  real  estate  during  the  two 
years  delay,  yet  we  think  a  fair  construction  of  the 
instrument  is,  that  these  rents  should  go  to  the 
trustee,  just  as  the  growing  crops  are  directed  to  go. 
In   the    absence    of    any    provision    for    possession,   it 

13  P— 31 
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passes,  with  the   execution   of   the    instrument,    to   the 
grantee.       Reeves    v.    John^    11    Pickle,    434. 

But  we  think  the  fair  and  proper  construction  of 
this  instrument  is  that  the  subsequently  accruing 
rents,  during  the  two  years  delay,  passed,  like  the 
crops  then  growing,  to  the  grantee,  the  grantor  re- 
maining in  possession  as  the  tenant  of  the  trustee, 
and   responsible   to   him   for   the   rental    proceeds. 

It  is  said  the  assignment  is  general,  and  yet  does 
not  conform  to  the  requirements  of  the  Act  of  1881, 
Cli.  121,  as  to  bond,  oath,  and  schedule.  The  as- 
signment does  not,  upon  its  face,  purport  to  be  a 
general  assignment  under  the  Act  of  1881,  Ch.  121, 
and  whether  it  is  such  must  appear  from  the  face 
of  the  instrument.  Steedman^  Steers  <&  Co.  v.  Dob- 
bins  <J&   Uasey,    9    Pickle,    397. 

The  instrument  in  question  is  evidently  an  ordi- 
nary deed  of  trust  to  secure  designated  creditors,  giv- 
ing preferences.  It  is  not  a  general  assignment, 
under  the  Act  of  1881,  Ch.  121,  and  not  so  in- 
tended. 

It  is  said  the  bill  charges  fraud  in  fact,  in  mak- 
ing the  deed,  and  hence  it  was  error  to  dismiss  it 
upon  demurrer,  and  that  it  should  have  been  heard 
upon    proof. 

This  is  unquestionably  correct,  if  facts  are 
charged  which  would,  if  true,  render  the  convey- 
ance fraudulent  in  fact.  The  charges  of  fraud  made 
in  this  bill  are  in  the  most  general  terms.  No 
specific   facts   are    alleged    which    call    for    proof.     It 
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is  not  charged  as  a  fact  that  the  trustee  or  the 
beneficiaries  colluded  with  the  maker,  or  in  any 
way  participated  in  any  fraudulent  intention,  pur- 
pose, or  act.  The  allegations  made  in  the  bill  prop- 
erly raise  the  question  as  to  whether  the  trust  as- 
signment is  fraudulent  because  of  provisions  upon 
its  face — in  other  words,  whether  it  is  fraudulent 
in  law;  but  there  are  no  statements  of  fact  that 
would,  if  true,  render  the  instrument  fraudulent  in 
fact.  The  allegations  relied  on  are,  that  the  instru- 
ment is  a  general  assignment;  that  it  is  not  prop- 
erly acknowledged;  that  there  is  no  authority  for 
its  registration,  and  no  notice  to  the  world  because 
of  its  registration;  that  the  delay  stipulated  for  is 
greater  than  the  law  permits;  that  reservations  are 
made  by  the  terms  of  the  instrument  for  the  bene- 
fit of  the  debt6r;  that  the  assignment  gives  prefer- 
ence; that  the  grantors  are  insolvent;  that  the  trustee 
has  not  given  bond.  Conceding  all  the  facts-  in- 
volved in  these  charges,  there  is  nothing  of  which 
fraud  in  fact  can  be  predicated,  but  they,  so  far  as 
material,  simply  present  questions  of  law,  arising 
upon  the  face  of  the  instrument.  In  Haht  v.  Jfin- 
ing  Co.y  5  Lea,  18,  the  Court  said  it  is  a  settled 
rule  of  law  that  when  a  bill  seeks  to  set  aside  a 
contract  or  to  obtain  a  general  account  upon  a 
charge  of  fraud,  it  is  not  sufiScient  to  make  such 
charge  in  general  terms,  but  it  should  point  out  and 
state  the  particular  acts  of  fraud.  See,  also,  Fort 
V.     Omdoff,   7  Heis.,    167. 
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It  is  said  in  the  assignment  of  errors  that  the 
deed  is  fraudulent  because  the  individual  creditors  of 
the  grantor  are  secured,  along  with  the  partnership 
creditors,  out  of  partnership  property,  before  satisfy- 
ing partnership  creditors.  It  is  only  necjessary  to 
say,  as  to  this,  that  no  such  allegation  appears  in  the 
bill,  and  it,  for  the  first  time,  appears  in  the  assign- 
ment of  errors.  In  the  absence  of  any  specific  alle- 
gation of  fraud  in  fact, '  participated  in  by  both  the 
grantor  and  grantee  or  beneficiaries,  the  character  of 
the  instrument,  whether  fraudulent  or  not,  must  be 
determined  upon  its  face;  and  we  think  that,  upon 
its  face  the  assignment  is  not  fraudulent  as  a  matter 
of   law. 

It  follows  that  there  is  no  error  in  the  decree  of 
the  Court  of  Chancery  Appeals,  and  it  is  affirmed 
with    costs. 
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Graham   v.    Weaver. 
{Kiwyyvllle.      October   24,    1896.) 

1.  Statute  of  Frauds.    Not  reriulrcd  to  he  pleaded^  wheiu 

The  statute  of  frauds  need  not  be  specially  pleaded  to  defeat 
specific  performance  of  a  parol  contract  for  the  sale  of  land, 
when  the  vendor  brought  suit,  tendering  performaTice  on  his 
part,  and  seeking  to  enforce  the  contract  by  sale  of  the  land 
for  balance  of  purchase  price,  or,  in  the  alternative,  to  recover 
possession  of  the  property,  if  the  vendee  declined  to  confirm 
the  sale;  and  the  vendee  answered  denying  that  the  terms  of 
the  contract  were  correctly  stated  in  the  bill,  and  filed  cross 
bill  insisting  upon  invalidity  of  contract,  and  asking  that  the 
purchase  money  paid,  with  interest  and  value  of  improvements, 
be  refunded  to  him;  and  the  vendor  answered  the  cross  bill, 
reiterating  his  tender  of  performance,  and  tendering  the  vendee 
the  option  to  complete  the  sale  or  set  it  aside  as  he  might  pre- 
fer.    {Post,  W'  486,  487.) 

Case  cited  and  approved:  Citty  v.  Manufacturing  Co.,  93  Tenn., 
280. 

2.  Rescission.     Of  parol  sale  of  land  stating  Vie  account. 

The  rules  for  stating  the  account  upon  rescission  of  a  parol  sale 
of  land,  are  correctly  stated  in  Mason  v.  Swan,  6  Heis.,  450, 
and  Treece  v.  Treece,  5  Lea,  224. 


FROM    WASHINGTON. 


Appeal  from  Chancery  Court  of  Washington  Countj'. 
John  P.    Smith,   Ch. 
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CuRTiN   &    Haynes   for   Graham. 
Cabr   &   Reeves   for    Weaver. 

Wilkes,  J.  Complainants  sold  defendants  a  lot, 
by  parol,  for  $375.  $50  was  paid  in  cash,  $80  was 
to  be  paid  in  monthly  installments  of  $10  each,  and 
the  balance  of  $245,  nine  months  thereafter.  The 
last  amount  was  not  paid  when  due,  and  complain- 
ants tiled  their  bill  stating  the  sale  in  parol,  and 
asking  that  it  be  enforced  by  a  sale  of  the  property, 
or,  if  the  defendants  decline  to  confirm  the  sale, 
that  they  be  given  possession  of  the  property.  A 
deed    was   tendered    with    the   bill. 

The  answer  admitted  the  parol  sale,  but  denied 
that  the  terms  were  correctly  set  out.  Defendants 
filed  a  cross  bill  stating  that  they  had  put  valuable 
improvements  on  the  lot,  at  a  cost  of  $450,  and 
that  they  were  advised  they  could  not  enforce  the 
contract,  and  prayed  for  the  refunding  of  the  pur- 
chase money  and  interest,  and  for  the  amount  Bpent 
in  improvements,  or  for  the  enhanced  value  of  the 
lot  by  reason  of  such  improvements.  The  answer 
to  this  cross  bill  averred  readiness  to  comply  with 
the  sale,  to  accept  the  balance  due,  and  to  make  the 
deed,  and  tendered  to  defendants  the  option  to  com- 
plete  the   sale,  or   set  it   aside,  as   they   might  prefer. 

Upon  the  hearing,  the  Chancellor  was  of  opinion 
that,  inasmuch  as  defendants  did  not  specifically 
set   up   and   rely   on   the    statute   of    frauds,    the   con- 
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tract  could  be  enforced  against  them,  and  gave  judg- 
ment for  the  balance  of  purchase  money,  and  en- 
tered decree  for  sale.  The  sale  was  made,  and  the 
property  bought  by  complainants  at  $300,  and  the 
sale  confirmed  to  them,  and  defendants  appealed  and 
assigned    errors. 

The  cause  has  been  heard  by  the  Court  of  Chan- 
cery Appeals,  and  that  Court  affirmed  the  decree  of 
the  Chancellor,  and  defendants  appealed  to  this 
Court,    and   have   assigned    errors. 

We  are  of  opinion  there  is  error  in  the  decree 
of  the  Chancellor  and  Court  of  Chancery  Appeals. 
The  eJBfect  of  the  pleading  was  to  tender  to  the  de- 
fendants an  option  to  coniirm  the  parol  sale,  and 
pay  the  purchase  money,  or  to  repudiate  it  and 
take  their  rights  as  fixed  by  law  in  such  cases. 
They  elected  to  repudiate  the  sale,  in  the  plead- 
ings which  they  offered,  and  in  such  case  it  is 
not  necessary  to  formally  plead  the  statute  of  frauds. 
The  election  to  disaffirm  under  the  option  extended 
was,  in  effect,  pleading  the  statute.  The  reason  for 
requiring  a  formal  plea  of  the  statute  to  be  in- 
terposed in  the  pleadings  is  to  prevent  the  accu- 
mulation of  a  bill  of  costs  upon  the  uncertainty 
as  to  whether  the  vendee  will  elect  to  disaffirm, 
and  to  put  an  end  to  needless  litigation.  Citti/  v. 
Manufacturing    Co.,  9    Pickle,    280. 

This  rule  does  not  apply  where  the  option  is  ex- 
tended to  the  defendant  to  disaffirm  and  he  sees 
proper   to   do   so   in  the   pleadings.       The  complainant 
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has  all  the  notice  in  such  case  that  he  would  have 
if   a   formal   plea   was    interposed. 

The  decree  of  the  Court  of  Chancery  Appeals  is 
reversed,  the  sale  in  the  Chancery  Court,  as  well 
as  the  original  sale,  is  set  aside,  and  the  cause  is 
remanded  to  the  Chancery  Court,  to  the  end  that  a 
proper  account  be  stated,  and  report  made,  under 
the  rules  laid  down  in  Mason  v.  Swan,  6  Heis., 
45U,  and  Treece  v.  Treece,  5  Lea,  224,  and  for 
proper   decree   upon   said   report. 

The  cost  of  this  appeal  will  be  paid  by  the 
complainants,  and  costs  of  the  Court  below  as  may 
be   adjudged   by   the   Chancellor   on   final   hearing. 
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Thompson   v.    Gibbs. 

{KnoQsville,     October    24,    1896.) 

1.  Public  Schools.    Power  of  directors  to  discharge  teacher, 

A  reservation  of  the  right  to  annul  all  contracts  every  fourth 
month,  stamped  across  the  face  of  a  contract  with  a  school 
teacher,  engaging  him  to  teach  for  an  indefinite  term,  is  not 
authorized  by  law,  and  is  void,  and  does  not  invest  the  school 
directors  with  power  to  dismiss  the  teacher  arbitrarily,  with- 
out cause  or  trial,  and  employ  another  for  the  unexpired  schol- 
astic year.     {Post,  PP*  490-^194.) 

Code  construed:  {  1430,  Subsec.  3  (S.);  {  1192,  Subsec.  3  (M.  &  V.). 

Case  cited  and  approved:  Morley  v.  Power,  5  Lea,  691. 

2.  Samb.    Injunction  not  granted  directors  against  teacher. 

An  injunction  to  prevent  a  school  teacher  from  attempting  to 
teach  in  a  schoolhouse  after  a  wrongful  and  ineffectual  at- 
tempt to  dismiss  him  arbitrarily,  will  not  be  granted  to  school 
directors,  although  they  have  by  statute  the  charge  and  con- 
trol of  the  school  property.     {PosU  PP-  494,  495.) 

Code  construed:  {  1430,  Subsec.  10  (S.);  {  1192,  Subsec.  10  (M.  &  V,). 


FROM    KNOX. 


Appeal   from  the  Chancery   Court  of  Knox  County. 
H.    B.    Lindsay,    Ch. 

•Trent   &  Ford   for   Thompson. 

m 

Lucky,    Sanford  &  Tyson  for   Gibbs. 
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B£ARD^  J.  The  complainants  are  school  directors 
in  one  of  the  common  school  districts  of  Knox 
County,  and  they  filed  a  bill  in  this  cause  seeking 
to  enjoin  the  defendant  from  attempting  to  teach 
any  longer  in  one  of  the  schoolhouses  of  that  dis- 
trict, which  was  under  their  control,  and  from 
interfering  with  its  occupancy  by  a  teacher  whom 
complainants  had  employed  to  take  charge  of  the 
school   as   the   successor   of    defendant. 

The  facts  are  these :  The  defendant,  Gibbs,  had 
been  elected  to  the  presidency  of  an  academy  in 
this  county,  and  was  in  the  act  of  accepting  that 
place,  when,  induced  by  complainants,  he  declined  it, 
and  entered  into  an  agreement  with  them  to  take 
charge  of  and  teach  the  district  school  with  regard 
to  which  this  controversy  occurs.  This  school  was 
to  be  opened  on  the  thirtieth  of  August  following, 
and  for  his  services,  as  such  teacher,  he  was  to  re- 
ceive a  salary  of  $50  per  month.  At  the  time  of 
making  this  agreement,  the  defendant  was  led  to  be- 
lieve that  his  employment  would  extend  through  a 
period  of  eight  months,  it  being  assumed,  no  doubt, 
that  the  fund  available  for  that  district  would  en- 
able the  directors  to  keep  the  school  open  for  that 
length  of  time.  On  the  twenty-seventh  of  August 
— just  three  days  before  his  term  of  service  was  to 
begin — the  complainants  presented  to  defendant,  for 
his  signature,  a  paper  writing,  evidencing  the  con- 
tract between  the  parties,  in  which  it  was  recited 
that   the  defendant  was  engaged  ,as   the  teacher  of  the 
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school  in  question  ''from  the  thirtieth  day  of  August, 
1895,"    at   the   rate   of   $50  per   month. 

This  writing,  already  signed  by  complainants  as 
school  directors,  contained  the  usual  stipulations  au- 
thorized by  law,  but  fixed  no  definite  term  of  em- 
ployment. Across  the  face  of  the  writing,  however, 
complainants  had  caused  to  be  stamped  the  following 
words:  "The  directors  reserve  the  rio:ht  to  annul 
all  contracts  every  fourth  month."  Knowing  that 
this  clause  was  upon  it,  the  defendant  signed  it, 
and,  on  the  day  designated,  took  his  place  and 
opened  up  the  school.  At  the  end  of  four  months, 
without  any  charge  being  made  against  him,  and 
without  offering  anv  excuse  for  their  action,  the 
complainants  notified  the  defendant  that  they  no 
longer  required  his  service,  and  immediately  employed 
another  party  in  his  stead.  Complainants  undertak- 
ing to  induct  into  ofilce  the  new  teacher,  found  the 
defendant  in  possession  of  the  schoolroom  with  his 
pupils  around  him,  denying  the  right  of  the  direc- 
tors summarily  and  without  cause  to  terminate  his 
employment,  and  insisting  that,  under  the  contract,  he 
was  entitled  to  continue  as  teacher  until  the  fund 
appropriated  to  that  school  for  that  scholastic  year 
was  exhausted.  This  position  of  the  defendant  led 
to   the   filing   of   the   bill   in   this   cause. 

The  Chancellor,  on  the  trial  of  the  case,  sustained 
the  bill,  upon  the  ground  that  the  clause  above  set 
out  was  a  part  of  the  contract,  and  that  it  gave 
the    directors    the    right  arbitrarily   to  terminate   this 
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contract  at  the  end  of  four  months,  and  he  made 
perpetual  the  injunction  originally  issued  against  the 
defendant.  The  cause  was  recently  heard  on  ap- 
jieal,  by  the  Court  of  Chancery  Appeals,  and,  while 
disagreeing  with  the  Chancellor  as  to  the  ground  of 
his  decree,  that  Court  affirms  his  decree,  but  upon 
the  ground  that,  under  the  law,  complainants  <^as 
school  directors  were  the  custodians  of  the  school- 
house  and  entitled  to  its  possession,  and  that,  upon 
the  dismissal  of  defendant,  he  had  no  right  to 
retain  control  of  the  property,  and  thus  disturb  the 
further  harmony  of  the  school  or  its  operations  under 
the  supervision  of  the  directors,  but  his  duty  was 
to  surrender  the  schoolhouse,  and  seek  his  remedy, 
if   any,    elsewhere." 

If  school  directors  can  legally  import  into  their 
contracts  of  employment  of  public  teachers  a  clause 
such  as  the  one  in  question,  this  case  illustrates  the 
wrong  and  injustice  which  may  be  done  under  cover 
of  law.  And  we  agree  with  the  solicitor  of  de- 
fendant that  <<such  an  injustice  should  not  be  sanc- 
tioned by  the  Courts  unless  the  law  clearly  permits 
it."  But,  independent  of  the  injury  that  may  be 
done  to  the  individual,  public  policy  would  forbid 
the  recognition  of  such  power,  unless  it  is  distinctly 
conferred  by  the  statutes.  As  has  been  well  urged, 
if  school  directors  can  provide,  as  in  this  case,  for 
annulling  contracts  at  the  end  of  four  months,  they 
can  also  reserve  the  right  to  terminate  them  at  the 
end  of   one  month,   or   at   their   own   pleasure.       It  is 
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apparent,  if  they  possess  such  a  power,  that  there 
will  likely  be,  in  the  caprice  of  the  directors  them- 
selves, or  in  the  real  or  fancied  grievances  of  the 
pupils,  or  of  their  oversensitive  parents  or  guard- 
ians, continually  recurring  temptations  to  its  abuse. 
A  system  which  gave  such  arbitrary  authority  to 
school  directors  could  not  result  otherwise  than  in 
lowering  the  character  of  teachers  and  in  demoral- 
izing  the   public   schools. 

It  will  be  observed  that  the  contract  which  gives 
rise  to  this  controversy  does  not  limit  the  term  of 
employment  of  the  defendant,  Gibbs,  to  four  months. 
It  is  in  the  usual  form  prescribed  by  the  regula- 
tions  adopted  under  the  statute,  by  the  Superin- 
tendent of  Public  Instruction,  and  sent  out  by  him 
for  the  use  of  school  directors  in  the  various  coun- 
ties of  the  State.  This  form  is  left  indefinite  as 
to  the  time  of  employment,  because  the  length  of 
the  period  during  which  common  schools  are  to  be 
kept  open  depends  upon  the  amount  of  public  funds 
which  come  into  the  hands  of  the  County  Trustee, 
to  which  the  particular  district  is  entitled.  This  is 
always  uncertain  at  the  beginning  of  the  scholastic 
term.  What  complainants  have  done  in  this  case, 
is  to  take  this  approved  form  and  supplement  it 
with  the  reservation  to  themselves  of  the  right  to 
terminate  the  contract  at  the  end  of  four  months. 
This   they  had   no   warrant   in   the   law   for   doing. 

Under  Subsec.  3  of  §1192  of  the  (M.  &  V.) 
Code,    school    directors    have    the    power    to    employ 
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teachers  and  ''to  dismiss  them  for  incompetency, 
improper  conduct,  or  inattention."  This  right  of 
dismissal,  however,  is  limited  to  the  causes  of  re- 
moval specified  in  the  statute.  And  even  for  these 
causes  their  power  is  not  unlimited,  but  can  only 
be  exercised  after  charges  made  against  and  upon 
full  notice  given  to  the  accused,  and  after  hearing 
the  testimony  of  witnesses,  given  under  the  sanction 
of   an   oath.       Morhy   v.    Power^    5   Lea,    691. 

To  permit  school  directors,  under  the  cover  of  a 
reservation,  such  as  the  one  in  question,  to  dismiss 
a  teacher,  without  charges  or  notice  or  testimony, 
would  be  to  approve  an  evasion  of  this  statute  as 
already  construed  by  this  Court,  and  to  tolerate 
a  practice  that  would  be,  in  the  end,  extremely 
hurtful  to  our  common  school  system.  We  there- 
fore disagree  with  the  Chancellor  in  the  view  that 
he   took  of   this   stipulation. 

But  we  equally  disagree  with  the  Court  of  Chan- 
cery Appeals  in  their  conclusion.  It  is  true  that 
it  is  the  duty  of  school  directors  ''to  take  charge 
of,  manage,  and  control  public  school  property  of 
the  district  (Code,  M.  &  V.,  Subsec.  10,  §1192), 
but  that  is  not  only  for  the  purpose  of  preserva- 
tion, but  also  with  the  view  of  making  successful  the 
operation  of  the  system,  which  has  been  carefully 
organized  for  the  accomplishment  of  great  public 
good.  They  have  the  supervision  of  it  for  school 
purposes — purposes  to  be  subserved  only  by  its  oc- 
cupancy  by   the    teacher    properly  installed   by   them, 
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and  not  yet  legally  removed,  and  the  qualified  pupils 
of  the  district.  Their  right  to  possession  will  be 
protected  in  all  proper  cases,  but  this  right  is  not 
unlimited,  nor  is  it  arbitrary.  Now,  having  ex- 
ceeded their  authority,  as  we  have  held,  can  com- 
plainants come  into  a  Court  of  Equity  and  ask  its 
active  aid  in  assisting  them  to  the  accomplishment 
of  an  unauthorized  end?  We  think  not.  To  give 
such  aid,  would  be  for  that  Court  to  disregard  the 
well-settled  principle  that  a  ^<  complainant  must  show 
that  the  transaction  from  which  his  claim  arises  is 
fair  and  just,  that  there  is  nothing  unconscientious 
in  his  conduct  relative  thereto,  and  that  the  relief 
he  seeks  is  equitable,  and  not  harsh  or  oppressive 
upon  the  defendant."  Gibson's  Suits  in  Chancery, 
Sees.    53   and    62. 

The  result  follows  that  the  decree  of  the  Court 
of  Chancery  Appeals  will  be  reversed,  and  the  bill 
will   be   dismissed   at   the   cost   of   complainants. 
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{Knoxville.       October    26,    1896.) 

1.  Evidence.    Letters. 

Defendaot's  letters  to  prosecutrix,  tending'  to  explain  the  rela- 
tions, feeling's,  and  conduct  of  the  parties,  introduced  by  him 
on  the  committing  trial,  are  admissible  against  him  on  the  trial 
in  the  Circuit  Court.     {PosU  pp.  4S7,  498,) 

2.  Abduction.     Wliat  constitutes. 

One  who  takes  a  girl  living  a  chaste  and  virtuous  life  towards 
all  except  himself,  from  her  father,  without  his  consent,  for 
the  purpose  of  and  intending  to  prostitute  her,  is  guilty  of  ab- 
duction, although  he  himself  had  previously  had  sexual  inter- 
course with  her.     (Post,  pp.  498-502.) 

Code  construed;  ?  6462  (S.);  J  5370  (M.  &  V.);  J  4618  (T.  &  S.). 

Case  cited  and  approved:  Davis  v.  Young,  90  Tenn.,  304;  Tucker 
V.  State,  8  Lea,  622;  Scruggs  v.  State,  90  Tenn.,  88. 

3.  Same.     Same. 

One  is  guilty  of  abduction  where  he  takes  from  her  parents  a 
girl  of  previous  chaste  and  virtuous  life  for  two  days  and  nights 
for  purposes  of  concubinage,  spending  the  nights  with  her,  and 
keeping  her  concealed  during  the  day.     (Post,  p.  502.) 

Code  construed:  J  6462  (S.);  i  5370  (M.  &  Y.);  {  4618  (T.  &  S.). 


FROM    SULLIVAN. 


Appeal    from    Circuit    Court    of    Sullivan    County. 
H.    T.    Campbell,    J. 
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Thos.  Curtin,  Hal  H.  Haynes,  and  D.  T. 
Bailey   for   South. 

Attorney-general  Pickle  and  Joseph  Burrow 
for   State. 

Wilkes,  J.  Defendant  is  convicted  of  abduction 
and  sentenced  to  twelve  years  in  the  State  peniten- 
tiary, and  has  appealed.  It  appears  that  he  is  a 
man  of  extensive  influence  and  high  standing  in  his 
community.  He  is  a  farmer,  merchant,  Justice  of 
the  Peace,  deputy  marshal,  formerly  tax  collector, 
and  Constable.  He  is  about  forty-four  years  of  age, 
and  has  a  family — wife  and  eight  children,  some  of 
them  grown  daughters.  The  female  said  to  be  ab- 
ducted is  the  daughter  of  a  near  neighbor,  about 
seventeen  years  of  age,  whom  the  defendant  had 
known  from  her  childhood,  the  associate  and  com- 
panion  of   his   own   daughters. 

The  defense  is  put  broadly  upon  the  ground  that 
defendant  is  guilty  of  seduction  of  the  girl,  for 
which  he  might  be  made  to  respond  in  civil  action 
for  damages,  but  that  he  is  not  guilty  of  the  legal 
offense  of  abduction,  for  which  he  can  be  punished 
criminally.  Certain  letters  written  to  him  by  the 
girl  were  given  in  evidence  over  the  defendant's 
objection,  and  it  is  claimed  this  is  error.  It  ap- 
pears that  these  letters  were  introduced  on  the  com- 
mitting trial  before  the  Justice  of  the  Peace  by  the 
defendant  himself,  but,  when  offered  by  the  State  in 
the    Circuit    Court,    were    objected    to    by    him    and 
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read  over  his  objection.  It  appears  that  he  also 
wrote  letters  to  the  girl,  but  she  states  that  at  his 
request  she  burned  them,  while  he  kept  hers  think- 
ing, as  he  states,  that  he  might  at  some  time  need 
them.  While  we  do  not  consider  these  letters  as 
very  important,  in  view  of  the  other  testimony  in 
the  case,  still  it  was  not  error  to  allow  them  to 
be  read,  as  explaining  the  relations  of  the  parties 
and  their  feelings  and  conduct  toward  each  other. 
They  could  not  have  been  manufactured  for  the  pur- 
poses of  the  trial,  and  as  an  afterthought  by  the 
girl,  because  they  were  produced  by  the  defendant 
himself  on  the  committing  trial.  The  letters  them- 
selves thoroughly  accord  with  the  testimony  of  the 
girl   in   the   case. 

The  Code  (M.  &  V.),  §5370,  provides  that  any 
person  who  takes  any  female  from  her  father, 
mother,  guardian,  or  other  person  having  the  legal 
charge  of  her,  without  his  or  her  consent,  for  the 
purpose  of  prostitution  or  concubinage,  shall,  upon 
conviction,  be  imprisoned  in  the  penitentiary  not  less 
than  ten  nor  more  than  twenty-one  years.  Without 
going  into  details,  it  is  sufficient  to  say  that  while 
there  is  some  contradictions  between  his  statement 
and  hers,  and  some  slight  variance  between  the  tes- 
timony of  other  witnesses  on  minor  points,  it  satis- 
factorily appears  that  early  in  1895  the  defendant 
began  a  systematic  elBFort  to  overthrow  the  chastity 
and  virtue  of  the  girl.  It  also  appears  as  to  him 
she  was  indiscreet  and  forward.       By  kind  treatment, 
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little  acts  of  favoritism,  and  gradual  approaches  he 
ingratiated  himself  into  her  good  opinion,  and  she 
was  much  about  him  at  his  store  and  at  his  home, 
and  elsewhere,  until  their  intimacy  became  a  matter 
of  comment  and  notice  in  tbe  community,  and  her 
indiscretions  attracted  the  attention  of  her  father. 
It  is,  we  think,  clearly  proven  that  he  attempted 
to  use  drugs  and  whisky  to  accomplish  his  purpose, 
and  did  use  them  to  some  extent.  The  girl's  ver- 
sion is  that  he  took  advantage  of  her  when  under 
their  influence  to  accomplish  his  purpose,  in  his 
own  house,  and  that  afterward  she  submitted  on 
several  occasions  to  him,  at  other  places.  It  clearly 
appears  that  in  consequence  of  their  relations  she 
became  anxious  to  leave  home,  and  he  encouraged 
her  to  do  so,  and  promised  to  arrange  for  her  to 
go,  and  did  make  some  preparations  to  that  end. 
About  this  time  she  went  to  his  storehouse  and 
spent  twci  nights  in  it  with  him.  Whether  she 
went  of  her  own  accord  or  was  signaled  and  induced 
to  go  is  a  matter  of  difference  between  them,  but 
that  she  remained  there  for  two  successive  nights 
with  him,  in  the  same  room  and  bed,  and  spent 
the  intervening  day  in  the  woods,  can  admit  of  no 
doubt  under  this  record.  During  this  time  her 
father  became  alarmed  at  her  absence  and  asked  the 
defendant  as  to  her  whereabouts,  and  he  swore  that 
he  did  not  know.  A  warrant  was  procured  and 
the  storehouse  searched,  but  she  was  not  found. 
It  appears,    however,    that  all    the    while   she   was   in 
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the  store,  or  else  secreted  by  the  defendant,  and 
kept  away  from  her  parents  and  home  for  two  days 
and  nights,  and  then  was  found  secreted  in  the 
woods,  and  returned  to  her  home.  It  is  insisted 
that  while  all  this  may  be  true,  there  can  be  no 
conyiction,  because  the  girl  at  the  time  was  not  a 
chaste  woman.  An  attempt  to  impeach  her  charac- 
ter  for  chastity  with  other  men  was  made,  but  ut- 
terly  failed. 

The  Circuit  Judge  charged  the  jury  that  if  they 
found  beyond  a  reasonable  doubt  that  the  girl  was 
living  with  her  parents  a  chaste  and  virtuous  life 
toward  all  others  except  defendant,  and  that  defend- 
ant willfully  took  her  from-  her  father  without  his 
consent,  for  the  purpose  of  and  intending  to  prosti- 
tute her,  then  he  would  be  guilty  as  charged,  al- 
though it  might  appear  that  prior  .thereto  defendant 
had  had  sexual  intercourse  with  her.  This,  we  are 
of  opinion,  is  good  law,  and  in  principle  is  sus- 
tained by  the  case  of  Davids  v.  Young,  6  Pickle, 
304. 

The  defendant  cannot  be  allowed  to  take  advan- 
tage of  his  acts  in  seducing  the  girl  to  defend  him- 
self for  enticing  or  taking  her  away  from  her  par- 
ents and  home.  It  is  evident  in  this  case  that,  no 
matter  what  her  previous  conduct  may  have  been, 
she  had  repented,  and,  at  the  time  she  went  or  was 
carried  to  defendant's  store,  she  was  attempting, 
under  his  advice  and  direction,  to  leave  the  country. 
It    matters   not   that   she   went  willingly   to   the   store, 
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if  she  went  under  defendant's  persuasion  for  the  pur- 
pose of  leaving  or  being  carried  away  from  her  home. 
Thicker  v.  Stcute^  8  Lea,  633;  Scruggs  v.  State ^  6 
Pick.,    88. 

The  taking  mentioned  in  the  statute  does  not 
necessarily  imply  the  use  of  force,  neither  is  it  a 
question  of  distance  or  of  time.  it  does  not  need 
to  be  measured  by  miles  nor  computed  by  days  or 
hours.  The  vital  point  is,  was  she  taken  by  force, 
fraud,  or  persuasion  beyond  the  care  and  control  of 
her  parents  for  the  purposes  of  prostitution  or  con- 
cubinage? In  State  v.  Overstreet^  43  Kan.,  where 
the  proof  showed  that  the  girl  went  to  the  defend- 
ant's home  when  his  wife  was  away;  that  he  showed 
her  attention,  gave  her  presents,  and  wrote  letters 
to  her;  and  that  he  stayed  in  a  clubroom  over  night 
with  her,  it  was  held  sufficient  to  justify  a  convic- 
tion for  enticing  away  for  the  purpose  of  concubinage. 
Enc.    L.    (2d   Ed.),    Vol.    I.,    p.    179,    note. 

A  persuades  B  to  leave  her  father's  house  and 
sleep  with  him  for  three  nights,  and  then  sends 
her  back.  A  has  abducted  B.  Enc.  L.,  Vol.  I., 
p.    24,    note. 

In  Sl^cum  V.  People^  90  111.,  the  evidence  showed 
that  the  defendant  was  in  the  habit  of  meeting  the 
prosecutrix  a  short  distance  from  her  father's  house, 
and  taking  her  to  his  house,  and  having  intercourse 
with  her  two  or  three  times  a  week;  also  that  his 
wife  frequently  called  her  into  the  house  for  the 
same   purpose.      It   was   held   to   be   a   taking  for  the 
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purpose  of  concubinage.  Enc.  of  L.  (2d  Ed.),  Vol. 
I.,    p.    178,    note. 

It  is  certain  that  defendant  concealed  the  girl, 
and  kept  her  away  from  her  parents,  and  her  par- 
ents away  from  her,  for  two  days  and  nights,  for 
purposes  of  concubinage,  and  this  would  make  the 
crime,  even  if  he  had  not  planned  and  prepared  to 
take  her  to  Texas.  The  Court's  charge  was  ex- 
ceedingly  favorable  to  defendant,  inasmuch  as  he 
told  the  jury  that  if  she  went  to  the  store  of  her 
own  accord,  without  being  induced  or  persuaded  by 
defendant,  and  there  agreed  to  intercourse,  he  would 
not   be   guilty. 

We  are  of  opinion  the  defendant  not  only  seduced 
the  girl,  but  that,  under  the  facts  as  proven,  he  is 
also  guilty  of  the  crime  of  abduction^  and  the  judg- 
ment  of   the   Court   below  must  be   affirmed. 
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Johnson   v.  Kurtz. 

{Knoixmille,     October   26,    1896.) 

Vbndob  and  Vbndkb.     Tevider  of  deed  not  required^  when, 

A  vendor,  who  contracts  to  ezecnte  deed  for  land  after  payment 
by  the  vendee  of  the  notes  given  for  the  purchase  price,  to- 
gether with  interest  thereon,  and  all  costs  and  attorney  fees 
incurred  in  their  collection,  is  not  required  to  tender  a  deed 
before  or  in  a  suit  brought  to  enforce  his  vendor's  lien  and  col- 
lect the  notes. 

Cases  cited:  Smith  v.  Christmas,  7  Yer.,  565;  McFadgen  i;.  Eisen- 
smidt,  10  Ham.,  567;  Halloway  u  Lacey,  4  Hum.,  467;  Ricks  t). 
Bur  lesson,  4  Yer.,  44;  Potter  v.  Coward,  Meigs,  26. 


FROM     HAMILTON. 


Appeal  from  Chancery  Court  of  Hamilton  County. 
T.    M.    McCoNNELL,    Ch. 

Eakin   &   Dickey   for   Johnson. 

Thomas,  Elder  &  Thomas,  and  F.  M.  Thomp- 
son  for   Kurtz. 

Beard,  J.  On  the  seventh  of  March,  1887,  the 
complainant  entered  into  a  written  agreement  with 
one  of  the  defendants,  W.  H.  Kurtz,  to  sell  to  him, 
for  the  use  and  benefit  of  himself  and  others,  who 
are   made  defendants    in    this    cause,    certain   real   es- 
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tate  in  the  city  of  Chattanooga,  and,  at  the  same 
time,  made  and  delivered  to  the  said  vendee  the 
following  paper,  evidencing  the  contract  of  the  par- 
ties, to  wit:  **For  and  in  consideration  of  fifty 
thousand  dollars  paid  and  to  be  paid  as  follows — 
twelve  thousand  five  hundred  dollars  cash  in  hand, 
the  receipt  of  which  is  acknowledged,  and  the  other, 
notes  of  the  grantee,  Wm.  H.  Kurtz,  of  Blissfield, 
Mich.,  trustee,  each  for  twelve  thousand  five  hundred 
dollars,  bearing  interest  at  the  rate  of  six  per  cent, 
per  annum,  and  payable  at  the  First  National  Bank, 
Chattanooga,  Tenn.,  bearing  even  date  with  this  in- 
strument, due  at  one,  two,  and  three  years  from 
date,  the  interest  accumulating  on  each  note  payable 
annually,  or  at  the  end  of  each  succeeding  twelve 
months  from  the  date  of  the  note,  a  lien  for  the 
payment  of  which  notes  is  hereby  retained  upon  the 
real  estate  hereinafter  described,  I,  A.  M.  Johnson, 
of  Hamilton  County,  Tennessee,  do  hereby  bargain 
and  sell  unto  Wm.  H.  Kurtz,  of  Blissfield,  Mich., 
trustee,  for  a  syndicate  composed  of  A.  D.  Ellis, 
of  Blissfield,  Mich.,  Frederick  Kurtz,  of  Mattoon,  111., 
and  T.  A.  Frierson,  of  Chattanooga,  Tenn.,  and  the 
said  Wm.  H.  Kurtz,  each  taking  a  one-fourth  in- 
terest in  the  property  herein  described  and  sold, 
with  the  full  power  in  the  said  trustee  and  hiu  suc- 
cessors to  sell,  transfer,  and  convey  whatever  interest 
may  be  conveyed  to  him  in  this  instrument,  or  any 
further  conveyance  I  may  hereafter  make  to  him, 
in    and    to    the    following   described    real  estate,    sit- 
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uated  and  being  in  the  county  of  Hamilton,  city 
of  Chattanooga,  Tennessee,  to  wit:  Lots  Nos.  (18) 
eighteen  and  (20)  twenty,  Boyce  Street,  fronting 
(200)  two  hundred  feet  on  the  west  side  of  Boyce 
Street,  and  extending  back  of  uniform  width  to  Fort 
Street,  and  agree  that  the  said  William  H.  Kurtz, 
his  successors  or  assigns,  may,  himself  or  themselves, 
or  by  his  or  their  agents,  enter  upon  and  into  the 
immediate  possession  of  all  of  said  two  lots  and 
may  subdivide  them  into  lots  with  streets  and 
alleys,  as  may  seem  best  to  them,  for  the  making 
of  resales  of  said  property  or  for  any  other  pur- 
pose. 

"And  I,  A.  M.  Johnson,  covenant  and  bind  my- 
self and  heirs  and  personal  representatives  to  the 
said  William  H.  Kurtz  and  his  successors  or  his 
assigns,  and  upon  the  payment  of  said  three  notes 
to  me  or  my  personal  representatives,  together  with 
the  interest  thereon  and  any  cost  that  may  lawfully 
accrue  in  the  collection  thereon,  to  execute  a  deed 
to  the  said  William  H.  Kurtz,  trustee,  as  aforesaid, 
his  successors  or  his  assigns,  with  covenants  that  I 
am  lawfully  seized  of  said  land  or  lots,  have  a  good 
right  to  convey  and  general  warranty  of  title. 
And  I  further  agree  and  bind  myself,  my  heirs  and 
personal  representatives,  that,  in  the  event  the 
said  William  H.  Kurtz,  or  his  successors,  shall  make 
sale  of  any  one  or  more  lots  into  which  this  piece 
or  parcel  of  land  ma)'^  be  subdivided  and  the  money 
for   which   said    lot    is    sold    or    any   part   of   it  paid 
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to  me,  1  will  credit  the  same  upon  the  first  one 
of  said  three  notes  of  the  said  William  H.  Kartz 
falling   due,    and   then   upon   the   second  and    third. 

**And  I  further  agree  to  accept  and  receive  notes 
that  may  be  executed  by  subpurchasers  of  lots  from 
the  said  William  H.  Kurtz,  which  retain  a  lien  on 
the  lots  so  sold  for  the  purchase  money  and  in- 
dorsed to  me  by  the  said  Kurtz  or  made  payable 
to  me.  And  I  further  agree  to  bind  myself,  my 
heirs  and  personal  representatives,  that  when  a  lot 
is  sold  according  to  any  subdivision  that  may  here- 
after be  made  by  the  said  William  H.  Kurtz,  his 
successors  or  assigns,  and  I  shall  have  received  from 
said  subpurchaser  an  amount  fully  equivalent  to  the 
pro  rata  which  that  lot  shall  pay  as  to  the  entire 
purchase  price  of  said  two  lots,  then,  in  that  event, 
I  bind  myself,  my  heirs  and  personal  representa- 
tives to  convey  to  said  subpurchasers  a  title  in  fee 
simple,  with  all  the  covenants  hereinbefore  mentioned, 
to  any  such  subpurchaser,  free  from  the  vendor's 
lien  hereinbefore  retained  upon  all  of  said  two  lots, 
but  I  am  not  required  to  make  any  release  of  any 
particular  lot  that  would  in  law  release  my  vendor's 
lien   upon   the   remainder   of   the   property. 

'^And  I  further  agree  that  should  all  of  said 
three  notes  of  the  said  William  H.  Kurtz,  trustee, 
be  fully  paid  to  me  from  the  proceeds  of  lots  sold 
by  him,  or  by  the  syndicate  he  represents,  together 
with  interest  and  any  legal  costs,  that,  in  that 
event,    1   will   convey   all    the    remainder   of  said   two 
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lots  to  the  said  William  H.  Kurtz,  his  successors 
or  assigns,  with  covenants  as  hereinbefore  stated. 
And  I  further  agree  that  should  I  receive  more 
money  or  notes  by  reason  of  any  sale  to  subpur- 
chasers in  the  manner  herein  contemplated  than  will 
pay  and  discharge  said  three  notes  of  the  said  Will- 
iam  H.    Kurtz,    that   I   will   return   the   same. 

'*And  I,  Thankful  A.  Johnson,  join  in  this  agree- 
ment so  far  as  to  release  my  right  to  homestead 
or   dower   to   said,  two   lots   herein   described. 

"In  testimony  whereof,  we  have  hereunto  sub- 
scribed our   names  this   seventh   day  of   March,    1887. 

"The  dwelling  house  on  these  lots  having  been 
leased  to  Thomas  A.  Cleage  until  the  first  of  Octo- 
ber next,  I  remain  in  the  house,  but  the  purchaser 
is  to  collect  ail  rents  accruing  from  this  date,  but 
this  reservation  is  not  to  prevent  the  purchaser  from 
taking  immediate  possession  of  other  portions  of  said 
lot.  "A.    M.  Johnson, 

"Thankful   A.    Johnson." 

Upon  the  delivery  and  acceptance  of  this  paper, 
Kurtz,  as  trustee,  paid  to  Johnson  the  cash  sum 
provided  for  in  this  instrument,  and  at  the  same 
time  executed  the  three  notes  described  therein. 
Finding  themselves  unable  to  meet  the  notes  as  they 
fell  due,  the  trustee,  Kurtz,  and  the  parties  named 
in  this  paper  as  beneficiaries  with  him  in  this  pur- 
chase, asked  for  an  extension  from  the  vendor,  and, 
in  consideration  thereof,  all  joined  in  a  written  obli- 
gation to  meet  them   as  extended.     As  this  obligation 
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throws  no  light  upon  the  point  which  we  regard  as 
decisive  in  this  case,  it  will  not  be  noticed  further. 
Failing  to  meet  these  notes  when  due,  as  extended, 
Johnson,  the  vendor,  filed  this  bill,  asking,  among 
other  things,  that  the  property  described  in  this  ex- 
ecutory agreement,  be  sold,  and  its  proceeds  be 
applied   to   the   vendor's   claims. 

To  this  bill  a  demurrer,  embracing  numerous 
grounds,  was  filed,  which,  on  argument,  was  over- 
ruled. On  issues  regularly  made,  a  decree  was 
ultimately  pronounced  by  the  Chancellor,  directing 
a  sale  as  prayed  for  by  complainant.  This  decree 
was  executed,  and  the  cause  being  finally  disposed 
of,  the  defendants  appealed  it  to  this  Court.  On  an 
assignment  properly  made,  the  cause  was  recently 
tried  by  the  Court  of  Chancery  Appeals,  where  the 
decree  of  the  Chancellor,  on  the  demurrer,  was  re- 
versed, and  a  decree  was  entered  dismissing  com- 
plainant's bill.  The  case  is  before  us  on  an  appeal 
from  this  last  decree.  It  was  insisted  by  the  de- 
murrant in  the  Court  below  that  the  contract  here- 
inbefore set  out  was  one  of  concurrent  and  depend- 
ent conditions — that  is,  that  the  obligation  of  the 
vendees  to  pay  the  purchase  money  concurred  with 
and  was  dependent  upon  the  legal  duty  of  the  ven- 
dor to  make  a  deed,  and  that  the  failure  of  com- 
plainant to  aver  in  his  bill  (hat  he  had  tendered  a 
deed  to  his  vendee,  and  it  had  been  refused,  was  a 
fatal    omission.      This    was    the    view    taken    by    the 
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Court  of  Chancery  Appeals,  and  hence  their  dismissal 
of   the   bill. 

There  is  no  doubt  but  that  in  Courts  of  Law, 
whenever  a  plaintiff  sues  upon  a  contract  of  concur- 
rent and  dependent  conditions,  it  is  essential  for  him 
to  aver  in  his  pleading  and  show  in  his  evidence, 
if  denied,  that  he  has  performed  or  offered  to  per- 
form his  obligation  of  writing,  or  he  will  not  be  per- 
mitted his  action  against  the  defendant  for  a  breach 
of  his  obligation.  There  is  an  unbroken  line  of 
authority  in  this  State  for  this  proposition.  Among 
the  many  cases,  may  be  cited  Smith'' 8  Tlelrs  v. 
ChriHimaB^  7  Yer.,  565;  McFadgen  v.  Eheiismidt^ 
10  Hum.,  567;  Halloway  v.  Lacy^  4  Hum.,  467; 
Rickji  V.  BurleHson,  4  Yer.,  44;  Potter  v.  Coward^ 
Meigs,  26.  Those  cases,  however,  were  all  actions 
at  law.  The  Court  of  Chancery  Appeals,  for  their 
conclusion,  rely  on  these  and  similar  cases,  and  they 
refer  to  no  case  where  this  rule  has  been  applied 
in   a   Court   of   Chancery. 

After  a  diligent  examination,  we  have  not  been 
able  to  discover  that  this  question  has  arisen  before 
in  this  State  in  any  case  of  equity  jurisdiction,  but 
outside  of  Tennessee  there  are  a  number  of  Courts  of 
the  highest  respectability  which  decline  to  recognize 
this  as  a  rule  in  an  equitable  action.  In  Stevenson 
V.  Maanoell^  2  N.  Y.,  408,  the  syllabus  is:  **  Where, 
in  a  contract  for  the  sale  of  land,  the  purchase 
money  is  to  be  paid  or  secured,  and  the  convey- 
ance  executed   on   a   particular  day,  and  neither   party 
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performs  or  offers  to  perform  on  the  day,  neither 
can  maintain  an  action  on  the  contract.  In  such  a 
case,  however,  either  party  may  claim  specific  per- 
formance in  equity,  making  the  offer  incumbent  upon 
him  in  the  bill,  and  the  failure  to  make  a  tender 
before  the  commencement  of  the  suit  will  only  affect 
the   question   of   cost." 

In  Bruce  v.  Tifson,  26  N.  Y.,  194,  and  jFree- 
8071  V.  Bissell,  63  N.  Y.,  168,  the  same  rule  was 
announced,  the  last  of  these  cases  being  an  action 
on  the  part  of  the  vendor  to  enforce  his  equitable 
lien  for  unpaid  purchase  money,  under  a  contract 
of  sale  of  land,  similar  in  its  general  features  to 
the   one   sued   on   in   this   case. 

In  Rutherford  v.  Haven  c6  Co.^  Withrow,  Vol. 
II.  (Iowa)  Rep.,  607,  which  was  an  equitable  action 
of  a  vendor  seeking  foreclosure  under  contract  con- 
taining dependent  conditions,  the  Court  said:  ''In 
our  opinion,  the  reason  for  the  rules  in  a  law 
action  does  not  apply  in  a  Court  of  Equity.  At 
law,  if  the  vendor  recovers  his  judgment  for  the 
purchase  money,  it  must  necessarily,  from  the  na- 
ture of  the  tribunal,  be  unconditional  or  without 
terms.  In  equity  the  Chancellor  has  full  power  to 
protect  the  vendee  and  to  make  the  execution  and 
deposit  of  the  deed  with  the  clerk  or  other  person 
to  be  named,  a  condition  precedent  to  the  enforce- 
ment of  the  decree.  .  .  .  And  especially  is  this 
so  in  view  of  the  fact  that  the  Chancellor  is  justi- 
fied  in    awarding    any   costs    against    the    complainant 
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which  it  shall  appear  might  have  been  avoided  by 
a  prior  oflfer  to  perform  on  his  part."  See,  also, 
Muniford   v.    Pearce,    70    Ala.,    452. 

There  is  certainly  much  of  sound  reason  in  the 
refusal  of  these  Courts  to  enforce  this  technical  rule 
of  the  common  law  in  an  equity  cause,  where  the 
Chancellor  has  full  power  to  protect  the  vendee,  by 
the  imposition  of  costs  or  otherwise,  up  to  the  final 
decree;  yet,  we  do  not  feel  called  upon,  in  this 
cause,  to  determine  whether  such  a  refusal  would  be 
warranted  in  our  practice,  as  we  do  not  agree  with 
the  Court  of  Chancery  Appeals  in  its  conclusion 
that  this  is  a  contract  of  dependent  and  concurrent 
conditions.  Whether  conditions  are  dependent  or  in- 
dependent is  not  determine<l  by  a  reference  to  arbi- 
trary rules,  but  by  ascertaining  the  intention  of  the 
parties,  upon  a  fair  and  reasonable  construction  of  the 
contract.  Olazebrook  v.  Woodrmv^  8  T.  R.,  371; 
Janes  v.  BarMey,  Doug.,  684;  &reene  v.  Linton^ 
7  Port.  (Ala.),  133  (S.  C,  31  A.  D.,  707);  Laud 
V.    Pornona,    153    U.    S.,    576. 

The  contract  in  this  case  provided  for  the  pay- 
ment of  the  purchase  money  in  three  installments, 
and  it  is  evident  that  the  parties  did  not  contem- 
plate that,  upon  the  payment  of  either  the  first  or 
the  second  of  these  maturing  installments,  that  the 
vendee  could  demand  a  deed.  These  were  understood 
to  be,  and  were,  in  law,  independent  covenants,  and 
suit  might  have  been  brought  on  one  or  both  of 
them,  as   they   matured,  and   even   in  a  Court  of  Law 
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the  vendor  would  not  have  been  required  to  aver  a 
tender  of  a  deed.  But  it  is  insisted  for  the  de- 
fendant that  it  is  otherwise  as  to  the  last  install- 
ment; that  the  covenant  to  pay  that  is  dependent. 
It  is  true  that  Courts  of  Law,  at  least  where  the 
contract  provides  for  installment  payments,  lean  to  a 
construction  w^bich  will  make  a  covenant  to  make  a 
deed  ''at  the  time  of"  or  "upon"  or  ''as  soon  as" 
the  purchase  money  is  paid,  concurrent  and  dependent, 
and  ordinarily  would  require  "a  vendor,  in  his 
suit,  whether  he  sues  for  the  last  installment  alone, 
or  joins  installments  that  became  due  before  the 
time,  to  aver  a  conveyance  or  an  offer  to  convey." 
Ili'/l  V.  Grigfiby^  35  Cal.,  656;  Beecher  v.  Carrodt^ 
13    N.    Y.,    108. 

But  we  think  an  examination  of  this  contract 
makes  it  clear  that  the  parties  did  not  intend  that 
this  rule  should  be  applied  to  the  covenant  to  pay 
the  last  of  these  purchase  money  notes.  This  note, 
as  did  the  other  two,  provides  not  only  for  the 
payment  of  a  fixed  sum,  being  one -fourth  of  the 
consideration  for  the  property,  but  also  for  the  pay- 
ment of  costs  and  attorney's  fee  "in  the  event"  it 
is  not  paid  and  is  placed  in  th«  hands  of  an  attor- 
ney for  collection.  It  was  only  when  the  notes, 
as  well  as  all  such  costs,  were  fully  discharged  that 
the  vendor  was  obligated  to  make  a  title.  Whether 
the  vendee  placed  in  the  hands  of  his  vendor  the 
notes  of  subpurchasers  to  the  credit  of  their  orig- 
inal  purchase    money   notes,    as    by    the     contract   be 


SEPTEMBER  TERM,   1896.  513 

Johnson  v.  Kurtz. 

was  permitted  to  do,  or,  failing  to  do  this,  he  alto- 
gether neglected  to  pay  his  obligations  as  they  ma- 
tured, and  they  passed  into  the  hands  of  an  attor- 
ney for  collection,  in  either  event  <*all  costs,"  in 
addition  to  his  notes,  must  be  paid  by  the  vendee 
before  he  could  demand  a  deed.  One  of  the  con- 
tingencies contemplated  by  the  parties  has  happened — 
that  is,  the  notes  not  having  been  paid,  they  were 
passed  to  the  vendor's  solicitor  for  suit.  No  longer 
will  the  payment  of  the  purchase  money  and  inter- 
est entitle  the  vendee  to  a  deed;  that  will  not 
discharge  his  obligation.  The  fee  of  this  solicitor 
and  the  costs  of  Court  have  accrued,  and  until 
these  are  also  discharged  the  vendee  can  no  more 
call  on  his  vendor  to  execute  a  deed  than  he 
could,  having  sOitisiied  the  first  and  second  install- 
ments,   before   paying    the   third    and   last. 

It  seems  to  us  very  clear  that  the  parties  so  un- 
derstood this  contract,  and  we  think  that  neither 
argument  nor  illustration  can  make  more  apparent 
this   intention. 

The  decree  of  the  Court  of  Chancery  Appeals 
is  reversed  and  the  decree  of  the  Chancellor  is  af- 
firmed. 

13  P— 33 
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Lyons  v.  Stills. 

{Enoxville.      October   28,    1896.) 

1.  Sale.    Re8cis9ion. 

A  purchaser  of  a  pony  under  an  option  to  rescind  the  contract 
within  six  months  if  he  shall  become  dissatisfied,  is  not  re- 
quired to  return  it  in  order  to  exercise  his  option,  where  it 
dies  the  night  after  the  purchase.     (PosU  PP<  ^i^«  ^t6.) 

2.  Bills  and  Notes.    Failure  of  cojisideration. 

There  is  a  total  failure  of  consideration  for  a  note  given  for  the 
purchase  price  of  a  pony,  taken  under  an  option  to  return  it  if 
dissatisfied,  where  it  is  choked  to  death,  without  fault  of  the 
purchaser,  the  night  after  the  purchase,  by  a  slip  halter  placed 
upon  it  at  the  suggestion  of  the  seller.     {PosU  PP-  516,  517.) 

3.  Evidence.     Parol  ad7nt89Wle. 

Parol  evidence  that  the  purchaser  of  a  pony  took  it  on  probation, 
with  the  privilege  of  rescinding  the  sale  at  the  end  of  six 
months,  does  not  contradict  an  unconditional  note  given  for 
the  purchase  price,  but  sets  up  an  independent  agreement 
made  at  tbe  same  time,  and  is  competent  between  original 
parties.     (PosU  p.  518.) 

Cases  cited  and  approved:  Bissinger  r.  Guiteman,  6  Heis.,  377; 
Hines  v.  Willcox,  96  Tenn..  128,  348. 

4.  Rescission.     Of  optional  contract. 

The  purchaser  of  a  pony,  with  the  option  of  returning  it  at  the 
end  of  six  months  if  dissatisfied,  does  not  act  arbitrarily  in 
rescinding  the  contract,  where  the  pony  is  choked  to  death, 
without  his  fault,  the  night  after  the  purchase,  by  a  slip  halter 
placed  upon  it  at  the  suggestion  of  the  seller.     (Post,  p.  518.) 


FROM    HAWKINS. 


Appeal   in   error   from    Circuit    Court    of    Hawkins 
County.      H.    T.    Campbell,    J. 


SEPTEMBER  TERM,  1896.  515 

Lyons  t.  Stills. 

A.    D.    HuFFMASTER  for   Lvons. 

GiLLENWATERS    &    SON    fOF    Stills. 

Wilkes,  J.  This  cause  involves  the  life  and 
death  of  a  Texas  pony.  The  plaintiff,  Lyons,  sold 
the  pony  to  the  defendant  for  $65,  and  took  his 
note,  retaining  the  title  to  the  pony  antil  she  was 
paid  for.  Suit  was  brought  on  the  note  before  a 
Justice  of  the  Peace,  and  he  gave  judgment  for  the 
plaintiff.  The  Circuit  Judge,  on  appeal,  reversed 
the  judgment,  and  the  plaintiff  has  appealed  to  this 
Court  and   assigned   errors. 

It  appears  that  the  plaintiff,  Lyons,  was  a  trader 
in  Texas  ponies,  and  sold  the  animal  to  the  defend- 
ant, who  was  a  farmer.  The  defendant  was  in  the 
act  of  leading  the  pony  away  to  carry  her  home, 
with  an  ordinary  halter  upon  her,  when  the  plaintiff 
suggested  that  a  **slip  halter''  would  suit  the  tem- 
perament and  disposition  of  the  animal  better.  He 
thereupon  furnished  the 'defendant  with  a  '^slip  hal- 
ter," and  had  one  of  his  experienced  helpers  to  put 
it  on  the  pony  and  adjust  it  properly.  He  then 
advised  the  defendant  to  lead  the  pony  home  by  the 
'<slip  halter,"  and  not  to  turn  her  loose  or  put  her 
into  a  stable,  but  to  tie  her  to  a  post  until 
she  was  gentle.  Defendant  obeyed  the  instructions, 
and,  following  the  directions  of  plaintiff,  carried  the 
pony  home  and  hitched  her  to  a  post,  gave  her 
some  corn  and  fodder,  and  left  her  for  the  night. 
The   next   morning   the  defendant   came  around   to   see 
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if  the  pony  was  making  any  progress  toward  getting 
gentle,  and  found  her  very  quiet — in  fact,  she  was 
dead.  He  says  that  he  does  not  certainly  know 
what  caused  her  death,  but  thinks  it  was  Ijecause 
**she  could  not  get  her  breath."  This  seems  quite 
probable,  as  the  ''slip  halter"  was  found  to  have 
''slipped"  down  and  tightened  around  her  nostrils. 
It  does  not  appear  that  she  had  any  disease — certainly 
was  full  of  life  the  evening  before — and  showed  no 
signs  of  any  ailment.  She  was  a  small  pony  mare, 
well  formed,  with  bright  eyes,  and  a  remarkably 
active   pair   of   heels. 

The  defendant  was  sued  on  the  note.  He  de- 
fended on  the  ground  that  he  only  took  the  pony  on 
' '  probation ' '  for  six  months,  and,  by  the  contract, 
had  the  right,  at  any  time  he  was  dissatisfied,  to 
rescind  the  trade  and  deliver  up  the  pony.  It  does 
not  appear  that  he  made  any  effort  to  return  the 
animal.  His  counsel  excuses  this  on  the  ground 
that  he  was  prevented  by  the  "act  of  God."  De- 
fendant, in  his  proof,  however,  says  he  was  pre- 
vented from  making  the  return  by  the  "act  of  the 
pony. ' ' 

We  think  the  formal  tender  or  deliver}''  back  of 
the  pony,  was,  under  the  circumstances,  an  immate- 
rial matter,  not  going  to  the  merits  of  the  case. 
Defendant  states  that  when  he  saw  that  the  pony 
had  committed  suicide,  he  did  not  care  to  keep  her 
any  longer,  and  he  therefore  exercised  his  option  to 
rescind   the   trade.     His   theory,    after   the   pony   died, 
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was,  that  she  belonged  to  the  vendor,  and  had  never 
become  his  property,  and  hence  it  was  not  his  loss. 
He  also  set  up  that  there  was  a  total  failure  of 
consideration. 

The  Circuit  Judge,  trying  the  case  without  a 
jurj^,  took  this  latter  view  of  the  case,  and,  under 
the  evidence,  we  think  he  was  clearly  correct  as  to 
the  fact  of  there  being  a  total  failure  of  the  con- 
sideration. The  trial  Judge  was  of  the  opinion  it 
would  relieve  the  defendant  from  the  payment  of 
the  note.  The  evidence  offered  by  the  defendant 
that  he  took  the  pony  on  probation  was  objected 
to,  and  the  Circuit  Judge  rejected  it.  We  think 
the  trial  Judge  was  in  error  in  discarding  this  tes- 
timony. It  does  not  contradict  the  note,  but  sets 
up  an  independent  agreement,  made  at  the  sa^me 
time,  that,  upon  a  contingency  or  condition,  the 
note  was  to  become  void.  This  was  competent  as 
between  the  parties.  Besshiger  v.  GuUeman^  6  Heis., 
277;    Hines   v.     Willcox,    12    Pickle,    128,    348. 

We  think  the  weight  of  the  proof  was  that  the 
defendant  was  to  have  the  right  to  rescind  the 
trade  at  any  time  within  six  months  if  he  be- 
came displeased  with  his  bargain,  and,  having  exer- 
cised his  option,  we  cannot  say  that  he  acted  arbi- 
trarily in  be<Joming  displeased  after  the  pony  had 
put  an  end  to  her  further  usefulness  by  means  of 
the   device   furnished   by  the   plaintiff. 

The  judgment  of  the  Court  below  is  affirmed,  with 
costs. 
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Cox   V.  Elmendorf. 

{KnoxvlUe.       October    28,    1896.) 

National  Banks.    Assessment  of  stockholders. 

Although  a  person's  name  appears,  as  that  of  a  stockholder, 
upon  the  books  of  a  national  bank  at  the  time  it  becomes  in- 
solvent and  passes  into  the  hands  of  a  receiver,  he  is  not  liable 
to  assessment,  as  a  stockholder,  by  the  Comptroller  of  the  Cur- 
rency for  the  debts  and  liabilities  of  the  bank,  where,  before 
the  bank's  insolvency  had  occurred,  he  had,  in  good  faith,  sold 
his  stock  to  another  and  delivered  the  certificate,  with  his 
blank  power  of  attorney  attached,  to  the  president  of  the  bank, 
who  promised  to  perfect  the  transfer  as  directed,  even  though 
the  president  failed  to  note  the  transfer  on  the  books  of  the 
bank,  and  the  federal  statute  and  the  by-laws  of  the  bank, 
and  the  certificate  upon  its  face  provide  that  the  stock  of  such 
bank  shall  be  transferable  only  on  the  books  of  the  corpora- 
tion. 

Act  construed:  R.  S.,  §  5189  (U.  S.). 

Cases  cited:  118  U.  S.,  660;  73  Fed.  Rep.,  136. 


FROM    WASHINGTON. 


Appeal  from  Chancery  Court  of  Washington  County. 
John   P.    Smith,    Ch. 

Faw   &   Cox   for   Cox. 

S.    M.    Arnell   for   Ehnendorf. 
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McAlisteb,  J.  On  the  twelfth  day  of  Novem- 
ber, 1894,  the  First  National  Bank  of  Johnson  City 
was  adjudged  insolvent  by  the  Comptroller  of  the 
Currency  and  complainant  appointed  receiver  of  its 
assets.  The  capital  stock  of  the  bank  was  $50,000, 
divided  into  shares  of  the  par  value  of  $100  each. 
The  bank  was  largely  indebted,  and,  in  order  to 
meet  its  liabilities,  the  Comptroller  of  the  Currency, 
under  the  provisions  of  the  National  Banking  Act, 
ordered  an  assessment  of  the  sharei^  of  stock  belong- 
ing to  the  individual  shareholders  to  the  full  measure 
of  the  capital  stock  of  the  company.  This  bill  was 
filed  by  the  receiver  against  the  defendant,  Mrs.  M. 
A.  Elmendorf,  to  enforce  the  collection  of  $2,000, 
assessed  upon  defendant's  stock  in  said  bank.  The 
bill  charged  that,  on  November  12,  1894,  when  the 
bank  failed,  the  defendant,  Mrs.  Elmendoi*f,  was  the 
owner  of  twenty  shares  of  stock,  of  the  par  value 
of  $100  dollars  each,  amounting  to  the  sum  of 
$2,000,  which  stood  upon  the  books  of  the  bank  in 
her  name,  and  that  she  had  failed  and  refused  to 
pay  the  said  assessmenti  The  defendant  answered, 
and  denied  that  she  was  the  owner  of  the  stock  at 
time   alleged. 

The  Court  of  Chancery  Appeals  found  the  facts 
to  be  as  follows,  viz.:  ''The  proof  shows  that, 
prior  to  January  22,  1894,  Mrs.  Elmendoif  was  the 
owner  of  said  shares  of  stock,  but  she  claims  that 
on  that  dav  she  sold  and  transferred  the  stock  to 
one    Preas,    Mrs.     Elmendorf    having    agreed    to    sell 
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her  stock  to  Dr.  Preas  in  consideration  of  his  tak- 
ing up  or  rather  assuming  a  debt  of  $1,050,  which 
she  owed  to  the  bank,  and  a  debt  of  $250,  which 
she  owed  to  another  bank,  and  paying  her  the  residue 
in  money,  and.  Dr.  Preas  having  made  the  neces- 
sary arrangements  with  the  respective  banks,  Mrs. 
Elmendorf,  in  company  with  a  kinsman,  Mr.  Cure, 
went  into  the  First  National  Bank  of  Johnson  City, 
on  January  22,  1894,  and  stated  to  the  president, 
Mr.  Crandall,  that  she  had  sold  her  stock  and 
wanted  to  transfer  it.  Thereupon,  the  following  in- 
dorsement on  the  back  of  the  certificate  was  signed, 
to   wit: 

''*For  value  received,  the  undersigned  hereby  as- 
sign and  transfer  unto  J.  H.  Preas  the  twenty 
shares  of   the   within   mentioned  capital   stock,   and   do 

hereby  constitute  and   appoint  to  be  true 

and    lawful    attorney,    irrevocably,    for    and    in    

name  and  behalf  to  make  the  necessary  transfers  on 
the    books   of   the   company. 

'**  Witness  my  hand  and  seal,  at  Johnson  City, 
the   twenty-second   of   January,    1894. 

[Signed]  ***M.    A.    Elmendorf. 

'« 'Witness:     J.    W.    Cure.' 

* '  She  handed  her  stock  certificate,  with  this  ap- 
pearing on  the  back  of  it,  to  Mr.  Crandall,  the 
president  of  the  bank,  and  told  him  she  wanted 
him  to  make  a  proper  transfer  to  Dr.  Preas  and 
fix   it    up    all    right.       And    he    said:      'All    right;    I 
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will  attend  to  it.'  As  a  matter  of  fact,  however, 
he  did  not  make  any  transfer  upon  the  books  of 
the  company,  or  upon  the  stock  register,  and  the 
same  day,  after  this  transaction,  Dr.  Preas  went 
into  the  bank,  and,  by  an  arrangement  between  him 
and  Mr.  Crandall,  president  of  the  bank,  the  stock 
certificate  was  attached  as  collateral  to  the  note  of 
$1,050  which  Dr.  Preas  executed  in  assuming  the 
previous  debt  of  Mrs.  Elmendorf.  He  subsequently 
sold  the  stock  to  Mr.  Penland,  and  it  was  attached 
to  a  note  that  Penland  owed  the  bank,  and  was  in 
that  condition  when  the  bank  failed.  The  stock  cer- 
tificate on  its  face  provided  that  it  was  transferable 
only  on  the  books  of  the  corporation,  in  person  or 
by  attorney,  in  accordance  with  the  by-laws  of  the 
corporation,  and  on  surrender  of  the  certificate.  It 
is  proper  to  say  that  at  the  failure  of  the  bank 
Mrs.  Elmendorf's  name  still  remained  upon  the  stock 
register   among   the   rest   of   the    stockholders." 

The  question  presented  for  determination  is  whether, 
upon  the  facts  stated,  Mrs.  Elmendorf  is  liable  as 
apparent  owner  of  the  stock  for  the  assessment 
made   by   the   Comptroller   of   the   Currency. 

In   the    case    of     WhitJiet/    v.    Butler,    118    U.    S., 

0 

660,  the  question  before  the  Court  was  ''whether 
under  the  statute  and  the  facts  especially  found,  the 
defendants  were  liable  to  be  assessed  for  the  debts, 
contracts,  and  engagements  of  the  bank.  The 
statute  declares  that  the  capital  stock  of  a  national 
bank    shall    be    transferable    on    its     books    in    such 
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manner  as  may  be  prescribed  in  the  by-laws  or  ar- 
ticles of  the  association;  ever)'^  person  becoming  a 
shareholder  by  such  transfer  succeeding,  in  propor- 
tion to  his  shares,  to  all  the  rischts  and  liabilities 
of  the   prior   holder,"      R.    S.,    §6189. 

The  by-laws  of  this  association  provide  that  its 
stock  shall  be  assignable  only  on  its  books,  subject 
to  the  restrictions  and  provisions  of  the  statute; 
that  a  transfer  book  be  kept,  in  which  all  assign- 
ments and  transfers  of  stock  shall  )>e  made;  that 
each  certificate  should  state  on  its  face  that  the 
stock  is  transferable  only  on  the  books  of  the  bank, 
and  that  when  a  transfer  is  made  the  certificate 
shall  be  returned  and   canceled  and   a  new  one  issued. 

The  Court  of  Chancery  Appeals  found  there  had 
been  no  formal  proof  of  the  by-laws  of  the  company 
in  the  present  case,  but  that,  for  the  purposes  of 
this  case,  they  assumed  the  statement  in  the  stock 
certificate  as  sufficient  proof  of  the  by-laws  upon 
this  subject. 

In  the  case  already  cited  Mr.  Justice  Harlan  said: 
''In  the  case  before  us  the  personal  presence  of 
defendants  at  the  bank  was  not  required  in  order 
to  secure  their  release  from  liability  as  shareholders. 
Besides,  the  certificate  of  stock  authorized  them  to 
act  by  attorney.  Through  their  agents,  the  brokers, 
who  sold  the  stock,  and  through  whom  they  received 
the  money,  paid  for  it.  They  surrendered  the  cer- 
tificate and  power  of  attorney  to  the  president  of 
the    bank,     he    receiving     them    to    acknowledge    not 
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only  that  defendants  bad  parted  with  all  title  to  the 
stock,  and  had  been  paid  for  it,  but  also  that  it 
had  been  purchased  at  public  auction  by  Eager;  he 
knew  equally  well  that  the  surrender  of  the  certifi- 
cates and  the  delivery  of  the  power  of  attorney 
and  the  certificate  from  the  Probate  Court  could 
only  have  been  for  the  purpose  of  having  it  appear 
bv  means  of  a  transfer  on  the  books  of  the  com- 
pany  that  Whitney's  executors  were  no  longer 
shareholders.  The  right  to  have  the  transfer  made, 
and  thereby  secure  exemption  from  further  liability, 
was  secured  to  the  defendants,  both  by  the  statute 
and  by-laws  of  the  bank.  They  did  all  that  was 
required  by  law  as  preliminaries  to  such  transfer. 
Nothing  remained  to  be  done  except  for  some  offi- 
cer of  the  bank  to  make  the  necessary  form  of 
entry  on  its  books.  If,  when  the  agents  of  defend- 
ants delivered  the  certificate  and  power  of  attorney 
to  the  president  of  the  bank,  the  latter  had  given 
any  intimation  of  a  purpose  not  to  make  the  transfer 
promptly,  or  had  avowed  any  intention  to  postpone 
action  until  a  sufficient  amount  of  stock  was  ob- 
tained to  fill  Coburn's  order,  it  mav  be  that  the 
failure  of  defendants  to  take  legal  steps  to  compel 
a  transfer,  would,  in  favor  of  creditors  of  the  bank, 
have  been  deemed  a  waiver  of  the  right  to  an  im- 
mediate transfer  on  the  stock  register.  But  no  sucq 
intimation  was  given;  no  such  avowal  was  made. 
No  objection  was  made  to  the  power  of  attorney  as 
to  the   discharge  of   defendants  from  liability.     So   far 
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as  the  record  shows,  nothing  was  said  or  done  by 
the  bank's  officers  to  raise  a  doubt  in  the  minds  of 
defendants'  agents  that  the  transfer  would  be  made 
at   once. 

The  Court  concludes,  viz.:  '*We  are  of  opinion 
that  within  a  reasonable  construction  of  the  statute, 
and  of  all.  the  objects  intended  to  be  accomplished 
by  the  provision  imposing  liability  upon  the  share- 
holders for  the  debts  of  national  banks,  the  respon- 
sibility of  the  defendants  must  be  held  to  have 
ceased  upon  the  surrender  of  the  certificates  to  the 
bank;  that  the  delivery  to  its  president  of  the  power 
of  attorney  was  sufficient  to  effect,  and  intended  to 
effect,  as  that  officer  knew,  a  transfer  of  the  stock 
on   the   books   of   the   association   to     the   purchaser." 

In  the  case  of  Snyder  v.  Foster^  73  Fed.  Rep.,  136, 
it  appeared  that  one  Snyder  subscribed  for  fifty 
shares  of  the  stock  of  a  national  bank,  borrowing 
the  money  to  pay  for  them  from  Collins,  the  cashier 
of  the  bank.  As  collateral  security  for  the  money 
so  borrowed,  Snyder  indorsed  over  the  certificate  to 
Collins,  and  left  it  with  him.  A  few  months  later 
Snvder  sold  the  stock  to  Collins  for  the  amount  of 
the  loan  and  accrued  interest,  the  certificate  remain- 
ins:  in  Collins'  hands.  The  bank  was  solvent  at 
the  time,  and  so  continued  for  five  years,  during 
which  Collins  collected  the  dividends  on  the  stock, 
as  shown  by  the  bank's  dividend  books,  but  the 
stock  was  never  actually  transferred  to  Collins  on 
the   books   of   the   bank.       The    by-laws   of    the    bank 
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provided  that  dividends  should  be  paid  to  the  stock- 
holders in  whose  name  the  stock  should  stand;  that 
certificates  should  be  issued  by  the  president  and 
cashier,  and  that  when  stock  was  transferred  the 
certificate  should  be  canceled  and  a  new  one  issued. 
Long  after  the  sale  of  Snyder's  stock  to  Collins, 
the  bank  became  insolvent,  an  assessment  was  made 
upon  the  stockholders,  and  the  receiver  of  the  bank, 
finding  Snyder's  name  as  a  stockholder  on  the  books 
of  the  bank,  brought  suit  against  him.  Collins  was 
dead  at  the  time  of  the  trial.  It  was  held  by  the 
United  States  Circuit  Court  of  Appeals  for  the  fifth 
circuit,  that  it  might  be  inferred  as  a  fact  from 
the  evidence,  that  the  bank  had  notice  of  the  trans- 
fer of  the  stock  by  Snyder  to  Collins,  and  the  ter- 
mination of  Synder's  relations  to  the  bank  as  a 
stockholder,  from  which  fact  the  legal  presumption 
would  follow  that  the  bank  would  cause  such  acts 
to  be  done  in  relation  to  the  transfer  as  its  oflScers 
were  called  on  to  do,  and  that  the  jury  should  be 
permitted   to   draw   such   inferences. 

Judge  Bourman,  in  delivering  the  opinion  of  the 
Court  in  the  case  last  cited,  made  this  observation 
respecting  the  case  of  Whitney  v.  Butler^  to  wit: 
''It  seems  to  have  been  the  purpose  of  the  Court  in 
that  case  to  ground  the  opinion  largely,  if  not  en- 
tirely, on  the  broad  doctrine  that  a  shareholder  in 
good  faith,  who  has  done  all  that  a  prudent  business 
man  should  do,  will  not  be  held  responsible  for  the 
neglect   and    carelessness   of   an   oflicer   of    the   bank." 
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We  think  these  principles  are  conclusive  of  this 
case,  and  that  Mrs.  Elmendorf,  having  sold  her 
stock  in  good  faith'  and  surrendered  the  certificate 
to  the  president  of  the  bank,  with  a  blank  power 
of  attorney  attached,  upon  the  promise  of  that  offi- 
cer that  he  would  attend  to  the  transfer,  she  is 
absolved  from  any  liability  incident  to  the  subse- 
quent ownership   of  that  stock   by   other   persons. 

Affirmed. 
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Chattanooga   v.  Neely. 

{Knoxville.      October  30,    1896.) 

1.  Pleading  and  Practice.     Statute  of  limitaticma  platded  after  a 

continuance  need  not  be  sworn  to. 

A  plea  of  the  statute  of  limitations  filed  after  one  or  more  con- 
tinuances, does  not  fall  within  J  3619  (M.  <&  V.)  Code,  requir- 
ing that  ^'all  pleas  since  the  last  continuance  shall  be  sworn 
to/'  and  need  not,  therefore,  be  sworn  to.  This  statute  applies 
alone  to  pleas  setting  up  defenses  that  have  arisen  since  the 
original  pleadings  were  filed.     {PosU  PV-  528,  529.) 

Code  construed:  {  4630  (S.);  {  3619  (M.  &  V.);  {  2909  (T.  &,  S.). 

2.  Statute  of  Limitations.     One  year  bars. 

The  action  of  a  real  estate  owner  against  a  city  to  recover  dam- 
ages caused  by  changing  the  grade  of  a  street,  is  barred  if  not 
brought,  as  required  by  Acts  1891,  Ch.  31,  within  one  year  after 
the  completion  or  cessation  of  the  works,  acts,  or  improve- 
ments causing  the  damage.  Code,  {  3470  (M.  <&  V.),  providing 
that  *' actions  for  injuries  to  personal  or  real  property ''  shall 
be  brought  '*  within  three  years."  has  no  application  to  cases 
of  this  character.     (Po«t,  pp.  529-532. ) 

Code  construed:  i  4470  (S.);  §  3470  (M.  &  V.);  J  2773  (T.  &  S.). 

Act  construed:  Acts  1891,  Ch.  31. 

3.  Statutes.     Repeal  by  implication. 

Code,  J§  1665,  1666,  1667  (M.  &  V.).  defining  the  liability  of  mu- 
nicipal corporations  to  real  estate  owners  for  damages  caused 
by  changing  grades  of  streets,  is  superseded  and  repealed  by 
implication  by  Acts  1891,  Ch.  31,  covering  the  same  subject- 
matter  and  making  more  comprehensive  provisions.     (Po8f, 

pp.  52»-532.) 

« 

Code  construed:  U  1987,  1985,  1986  (S.);  U  1665,  1666,  1067  (M.  & 
v.);  il  1394,  1392.  1393  (T.  &  S.). 

Act  construed:  Acts  1891,  Ch.  31. 


528  KNOXVILLE : 


Chattanoog-a  v.  Neely. 


Cases  cited  and  approved:  Poe  v.  State,  85  Tenn.,  495;  The  Drug- 
gists' Cases,  85  Tenn.,  450;  State  v,  Terrell,  86  Tenn.,  523;  Dur- 
ham V.  State,  89  Tenn.,  728;  State  t\  Butcher,  93  Tenn.,  679. 


FR03I     HAMILTON. 


Appeal  in  error  from  Circuit  Court  of  Hamilton 
County.      John  A.   Moon,   J. 

Daniels  &   Garvin  for   Chattanooga. 

White   &   Martin   for   Neelv. 

Beard,  J.  This  action  was  brought  by  Neely 
to  recover  damages  from  the  plaintiff  in  error  for 
a  change  of  the  grade  of  a  street  on  which  his 
property   fronted. 

At  the  appearance  term,  and  subsequent  to  the 
filing  of  the  declaration,  the  defendant  put  in  a  plea 
of  the  general  issue.  After  the  lapse  of  a  term  or 
two,  over  the  objection  of  plaintiff  below^,  the  de- 
fendant was  permitted  to  file  a  plea  of  the  statute 
of  limitations  of  one  year.  Upon  the  trial  of  the 
cause  the  jury  returned  a  verdict  of  81,500  for  the 
plaintiff,  upon  which  judgment  was  regularly  entered. 
The  Circuit  Judge,  declining  to  sustain  a  motion  for 
new  trial,  the  defendant^  below  brought  the  case  to 
this  Court  by  appeal.  As  the  judgment  must  be 
reversed,    and    the    cause    remanded,    it   is   proper   for 
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US  to   settle   two   contentions   made    by   the   defendant 
in    error. 

1.  It  is  insisted  that  the  trial  Judge  was  in  error 
in  permitting  the  plea  of  the  statute  of  limitations  to 
be  filed  without  being  verified  by  an  oath.  It  is 
assumed  that  this  was  required  by  the  last  clause 
of  §3619  of  the  (M.  &  V.)  Code,  which  is  as 
follows:  ^<A11  pleas  since  the  last  continuance  shall 
be  sworn  to."  This  contention  is  unsound.  This 
clause  refers  to  and  is  intended  to  embrace  such 
pleas  only  as  were  known  in  the  common  law  sys- 
tem of  pleading  as  pleas  puis  da7*i*ein  contijiuaiicey 
the  codifiers  using  the  English  equivalent  of  the  old 
French  law  terms.  In  that  system  these  terms  had 
a  well-defined  meaning,  and  they  were  applied  to 
a  pleading  which  set  up  some  matter  of  defense 
that  ^'had  arisen  after  plea  and  before  replication, 
or  after  issue  joined."  1  Chitty  on  Pleading,  *658.* 
Such  a  defense  as  the  one  in  question,  existing  at 
the  commencement  of  the  suit,  and  omitted  by  in- 
advertence in  the  original  pleading,  was  not  required 
to  be  made  by  such  a  plea  at  common  law,  nor  is 
it  necessary   under  our   Code. 

2.  The  second  contention  involves  a  question  of 
statutory  construction.  In  Humes  v.  Mayor  of  Knox- 
ville^  1  Hum.,  402,  tBis  Court  held  that  a  muni- 
cipal corporation  was  the  proprietor  of  its  streets, 
holding  them  in  trust  for  the  convenience  of  the 
citizens,  and  as  such  proprietor,  could  grade  or 
otherwise  improve  them   at   its   pleasure,   and   that   if, 

13  P— 34 
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in  the  exercise  of  this  power,  the  property  of  any 
individual  was  rendered  less  valuable,  it  was  damnum 
absque  injuria.  This  decision  was  rendered  in  1839, 
and  the  law  so  stood  until  the  Legislature  passed 
the  Act  found  in  Ch.  43  of  the  Acts  of  1843-4:4, 
and  carried  into  the  Code  (M.  &  V.),  at  §§1665, 
1666,    1667.      These  sections  are   as   follows: 

*'  1665.  The  corporate  authorities  of  any  incor- 
porated town  or  city,  when  applied  to  by  an  owner 
of  real  estate  within  the  corporate  limits  of  the 
same,  who  desires  to  improve  his  lot  or  build  upon 
it,  shall  have  the  grade  of  the  street  or  streets 
upon  which  the  applicant  proposes  to  build  or  make 
improvements  established,  that  the  applicant  may  con- 
struct his  improvements  so  as  to  conform  to  the 
grade. 

**1666.  Said  corporate  authorities  shall  pay  such 
applicant  the  full  amount  of  any  damages  he  may 
sustain  in  consequence  of  a  subsequent  change  of  the 
grade   of   such    street    or    streets    by   said   authorities. 

'*1667.  Said  corporate  authorities  shall  also  pay 
to  any  citizen  who  has  made  permanent  and  valua- 
ble improvements  on  his  property,  situated  on  a 
street  or  streets  the  grade  of  which  said  authori- 
ties have  neglected  to  establish,  any  material  dam- 
age he  may  sustain  in  consequence  of  any  grade 
which    they    may   subsequently   establish." 

It  is  insisted  bv  Neely  that  this  action  is  based 
on  these  sections,  and,  as  they  fix  no  period  within 
which   a   suit   must   be   brought   for   an   injury  arising 
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under  them,  that  the  only  statute  of  limitation  which 
would  bar  his  claim  is  the  general  statute  found  in 
§3470  of  the  (M.  &  V.)  Code,  which  provides  that 
'* actions  for  injuries  to  personal  or  real  property" 
must  be  brought  **  within  three  years"  from  the  oc- 
curring of  the  cause  of  action.  On  the  other  hand, 
the  contention  of  the  plaintiff  in  error  is  that  this 
action  rests  alone  on  Ch.  31,  JSec.  1,  of  the  Acts  of 
1891,  which,  by  necessary  implication,  repealed  these 
sections  of  the  Code,  and  that  such  an  action  is 
barred,  unless  brought  within  one  year  **from  the  com- 
pletion of  or  cessation  of  the  work"  complained  of. 
This  Act  is  entitled  ''An  Act  to  protect  real 
estate  owners  whose  lands  are  damaged  by  changing, 
repairing,  improving,  or  working  in  or  on  any  high- 
way or  tramway  in  any  town  or  city  in  the  State 
of  Tennessee."  By  Section  1  of  this  Act  it  is 
provided  *'that,  when  any  owner  of  real  estate  in 
any  town  or  city  in  the  State  of  Tennessee,  shall 
sustain  any  damage  to  its  property  by  reason  of 
any  change  made  in  the  natural  or  established  grade 
of  any  highway  or  tramway  in  any  city  or  town 
in  the  State,  or  by  reason  of  the  raising  or  lower- 
ing of  such  grades,  or  other  acts  done  for  the  pur- 
pose of  improving  or  repairing  such  ways,  the  said 
owner  shall  be  paid  all  damages  therefor  by  such 
cities  and  towns  within  said  State,  which  damage  may 
be  recovered  before  any  Court  of  competent  juris- 
diction,   at  any   time   in   one    year   from    the   coraple- 
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tion    of    or    cessation    of    such   works,    acts,    or   im- 
provements. ' ' 

We  think  it  clear  that  the  Legislature  in  this  Act 
intended  to  cover  the  entire  subject  of  the  alteration 
of  the  grade,  whether  natural  or  established,  of 
streets,  and  of  the  injury  consequent  thereupon  to 
the  abutting  property  owner.  It  not  only  occupies 
the  ground  of  the  sections  of  the  Code  hereinbefore 
set  out,  but  goes  beyond  them.  While  the  protec- 
tion of  these  is  extended  alone  to  the  owner  of 
real  estate  lying  in  an  incorporated  town  or  city, 
that  afforded  by  this  Act  reaches  to  the  '*  owner  of 
real  estate  in  any  town  or  city  of  the  State,"  and 
gives  him  an  action  not  only  for  injuries  received 
in  raising  or  lowering  of  the  grade,  but  also  for 
such  as  might  occur  from  other  acts  done  for  the 
purpose  of  improving  or  repairing  its  streets.  It  is 
true  there  is  no  repugnancy^  between  the  earlier  and 
this  later  statute,  yet,  we  think  it  apparent  that  it 
was  the  intention  of  the  Act  of  1891  to  supersede 
the  provisions  in  question,  and  to  furnish  for  the 
future,  ''in  itself  alone,  the  whole  and  only  system 
of  statute  law  applicable  to  that  subject"  (Black  on 
the  Inter,  of  Laws,  116),  and  that  its  necessary 
effect  is  an  implied  repeal  of  these  sections  of  the 
(M.  &  V.)  Code.  This  question,  in  its  various 
phases,  has  been  considered  by  this  Court  in  Poe  v. 
State,  1  Pick.,  495;  The  Druggists*  Cases,  1  Pick., 
450;     State    v.     Terrell,     2    Pick.,     523;    Durham  v. 
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State,  6  Pick.,  728;  State  v.  Butchery  93  Tenn., 
679,   and  need  not  be  further    discassed  at  this  time. 

The  result  is,  that  if  maintainable  at  all,  the 
action  of  defendant  in  error  rests  on  this  Act,  and 
he  must  look  alone  to  it  for  the  period  of  time 
within   which   it   must   have   been   brought. 

Cause   is   reversed   and   remanded. 
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Klepper   v.   Cox. 
{Knoxville.      October    31,    1896.) 

1.  Banks  and  Banking.    Rechiliniiig  deposit  from  receiver  of  insol- 

voit  haitk. 

Fraud  in  receiving  a  deposit  of  cash,  or  of  a  check  treated  as  cash, 
after  bank  officials  know  that  it  is  hopelessly  insolvent,  vtrill 
not  give  the  depositor  a  preferential  claim  against  assets  in 
the  hands  of  the  receiver  of  the  bank,  if  the  bank,  before  its 
failure,  had  commingled  the  cash  with  its  general  funds  and 
had  received  credit  for  the  check  from  a  correspondent  to 
whom  it  had  been  forwarded,  although  there  was  due  from 
the  correspondent  more  than  the  amount  of  the  check  which 
went  into  the  hands  of  the  receiver.     (Post,  pp.  535-538.) 

Cases  cited  and  approved:  Aiken  v.  Jones,  93  Tenn.,  353;  Sajles 
V.  Cox,  95  Tenn.,  579;  Belding  Bros.  v.  Frankland,  8  Lea,  67. 

2.  Same.     Presumption  as  to  date  of  crediting  draft. 

And  a  credit  for  a  draft,  given  by  one  bank  to  another  on  the 
same  day  that  the  latter  failed,  will  not  be  presumed,  in  the 
absence  of  proof,  to  have  been  given  after  the  failure,  in  order 
to  entitle  one  who  deposited  the  draft  in  the  insolvent  bank 
after  its  officers  knew  it  was  insolvent,  to  reclaim  the  proceeds 
of  the  draft  out  of  the  assets  in  preference  to  other  creditors 
who  seek  to  have  them  distributed  prorata.     {Post,  pp.  538, 539.) 
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Appeal  from  Chancery  Court  of  Washington  County. 
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Isaac  Harr  and   Burrow   Bros,    for   Klepper. 
Faw   &   Cox   for   Cox. 

Wilkes,  J.  This  bill  was  filed  to  recover  from 
defendant,  as  receiver  of  the  First  National  Bank  of 
Johnson  City,  $316.36,  proceeds  of  a  draft  or  check 
of  the  bank  on  its  correspondent  bank  in  Louisville, 
Ky.,  and  the  further  sum  of  $41.75  deposited  in 
cash  in  the  Johnson  City  bank  on  the  day  of  its 
failure.  The  Chancellor  granted  the  relief  prayed 
as  to  the  check,  but  declined  to  give  any  relief  as 
to  the  $41.75  cash.  The  Court  of  Chancery  Ap- 
peals reversed  the  decree  of  the  Chancellor  and  dis- 
missed complainant^  s  bill,  denying  him  any  relief, 
and   he   has  appealed    and   assigned   errors. 

The  theory  of  the  bill  is  that  the  bank  at  John- 
son City  was  hopelessly  insolvent  when  it  issued  its 
check  on  the  Louisville  bank  and  received  the  cash 
deposit  of  $41.75,  and  this  fact  was  well  known  to 
its  president  and  officers,  and  constituted  a  fraud 
upon  complainant,  and  that  he  has  a  right  to  re- 
scind the  transaction  and  recover  back  the  money 
from  the  receiver,  inasmuch  as  there  was  more  than 
enough  cash  in  the  vaults  of  the  bank,  which  went 
into  the  receiver's  hands  when  it  failed,  to  repay 
the  amounts  claimed,  or  that  it  may  reclaim  the 
draft  given  in  exchange  for  the  check  on  Louisville. 
The  Court  finds  as  a  fact  that  the  officers  of  the 
bank  did  know  of  the  insolvency  of  the  bank  at 
the  time  of    the    transaction.      The    facts,    so   far    as 
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material  to  be  stated,  are  that  on  November  10, 
1894,  complainant  delivered  to  the  Johnson  City 
bank  a  draft  of  the  United  States  Leather  Co., 
drawn  on  a  New  York  bank,  for  $307.10,  and  with 
this  and  $9.06  in  cash  it  obtained  and  received 
from  the  Johnson  City  bank  its  check  or  draft  on 
the  German  National  Bank  of  Louisville  for  $316.36. 
It  immediately  transmitted  the  draft  of  the  leather 
company  to  its  New  York  correspondent,  and  it  was 
placed  to  its  credit  in  the  New  York  bank,  in  its 
usual  course  of  business,  on  November  12,  1894, 
but  at  what  hour  does  not  appear.  About  noon  on 
that  day  the  Johnson  City  bank  ceased  to  do  bus- 
iness, closed  its  doors,  and  went  into  the  hands  of 
defendant,  as  receiver.  The  draft  on  the  Louisville 
bank  was  not  paid,  but  protested.  The  deposit  of 
$41.75  was  made  about  an  hour  before  the  bank 
suspended.  The  New  York  bank  was  indebted  to 
the  Johnson  City  bank,  when  the  latter  closed  its 
doors,  in  the  sum  of  $5,644.67,  and  afterward  paid 
the  receiver  $4,873.03  of  this  amount,  retaining 
$771.64  on  account  of  some  rediscounts  on  which 
the  Johnson  City  bank  was  indorser.  When  the 
draft  was  drawn  on  the  Louisville  bank,  November 
10,  1894,  the  Johnson  City  bank  was  overdrawn 
with  it  $51.55,  but  on  November  12,  when  the 
failure  occurred,  it  had  to  the  credit  of  the  John- 
son   City   bank    $113.65. 

The   Court    of    Chancery   Appeals    finds    as    a   fact 
that   the    parties    treated    the    deposit    of    the   leather 
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company^  s  draft  and  the  iBsuance  of  the  draft  on 
Louisville  as  cash  transactions,  and  the  leather  com- 
pany's draft  was  remitted  by  the  Johnson  City  bank 
to  its  New  York  correspondent  as  cash  and  for  its 
credit,  and  not  simply  as  a  collection.  The  real 
matter  presented  and  insisted  upon  in  this  Court 
and  in  the  Court  of  Chancery  Appeals  is  that  the 
Johnson  Gty  bank  was  hopelessly  insolvent  and 
known  by  its  officers  to  be  so  when  the  transaction 
took  place  with  it,  and  the  contention  is  made  that 
this  constituted  fraud,  and  that  complainant  is  en- 
titled to  recover  the  amount  of  the  leather  com- 
pany's check  out  of  the  proceeds  which  came  into 
the  hands  of  the  receiver  from  the  New  York  bank. 
Put  into  other  language,  the  contention  is,  that  it 
was  a  fraud  to  receive  the  check  under  the  circum- 
stances, and  hence  the  receiver  holds  the  fund  in 
trust,  and  complainant  has  a  right  to  follow  and 
reclaim  the  amount  of  the  check  in  preference  to 
other  creditors.  We  have  held,  in  cases  somewhat 
similar  to  this,  that  by  transactions  as  here  detailed 
the  relation  of  debtor  and  creditor  was  created  be- 
tween the  customer  and  the  bank,  and  in  such  cases 
the  customer  cannot  follow  and  reclaim  the  proceeds 
of  the  check  or  the  money,  when  it  has  been  col- 
lected or  credited  before  the  bank  closed.  Aiken 
V.  Jones^  9  Pick.,  353;  Sayles  v.  Cox^  Rec.^  11 
Pick.,    579. 

An   earnest    argument   is   made,    however,    that  the 
question  and  effect   of   the   fraud   practiced   in   making 
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6uch  transaction  when  the  bank  was  in  a  known 
state  of  utter  insolvency  was  not  passed  upon  or 
considered  in  these  cases,  and  that  the  consequence 
of  such  fraud  must  be  to  warrant  the  customer  in 
rescinding  the  transaction  and  reclaiming  his  prop- 
erty. It  is  likened  to  the  case  of  a  vendor  who 
has  been  induced  by  fraud  to  part  with  his  goods. 
In  such  case  he  may  reclaim  them  in  the  hands  of 
the  vendee  if  he  can  find  and  identify  them.  Beld- 
ing  Bros,  v.  Franldand^  8  Lea,  67;  or  against  an 
assignee  under  a  voluntary  assignment  for  the  bene- 
fit of   creditors  and  to  secure  pre-existing  debts.       Id. 

This  rule  obtains  upon  the  idea  that  the  identical 
goods  or  property  can  be  traced  in  kind  into  the 
hands  of  the  assignee,  and  that  they  have  not  been 
mixed  or  confused  with  other  goods  or  property  of 
like  kind.  But  does  the  rule  apply  in  a  case  like 
the  present?  The  transaction  between  the  complain- 
ant in  this  case  and  the  bank,  was,  in  effect, 
that  complainant  sold  to  the  bank  the  check  of  the 
leather  company,  and  purchased  from  the  bank  its 
own  check  upon  the  Louisville  bank.  At  the  same 
time  the  Johnson  City  bank  became,  by  the  same 
transaction,  the  owner  of  the  leather  company's 
check,  and  at  once  remitted  it  for  credit  on  its  own 
account  to  its  New  York  correspondent,  and  it  wad 
received  and  credited  as  cash  by  the  New  York 
bank   upon   its  arrival. 

There  is  no  question  now  made  as  to  the  real 
cash   passing   in   the   transaction,    but   the  effort    is  to 
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reclaim  the  proceeds  of  the  leather  company's  check 
out  of  the  funds  turned  over  to  the  receiver  by 
the   New   York   bank,    after   he   took   charge. 

There  are  two  determining  questions  arising  under 
the  statement  of  facts.  First,  whether  the  proceeds  of 
the  check  can  be  traced  and  identified;  and,  second, 
whether  the  credit  was  given  to  the  Johnson  City 
bank  by  the  New  York  bank  before  the  failure  of 
the  former.  If  such  credit  was  entered  before  the 
Johnson  City  bank  failed,  then  the  proceeds  became 
mingled  with  the  general  funds  of  the  banks,  and 
cannot  be  reclaimed.  Aiken  v.  Jones^  9  Pick.,  353; 
Sayles  v.  Cox^  11  Pick.,  679.  In  such  case  the 
proceeds  cannot  be  followed,  separated,  or  identified. 
The  credit  in  this  case  was  given  by  the  New  York 
bank  on  the  same  day  the  Johnson  City  bank 
failed;  which  was  first,  in  point  of  time,  does  not 
appear. 

Under  this  state  of  facts,  in  the  absence  of  proof 
to  the  contrary,  the  identification  not  being  made 
out,  and  in  favor  of  the  other  creditors  of  the 
bank  seeking  a  p7*o  rata  distribution  of  its  assets,  we 
must  presume  that  the  credit  was  given  before  the 
Johnson  City  bank  failed,  and,  this  being  so,  the 
proceeds  of  the  check  cannot  be  identified  or  sepa- 
rated, and  the  right  to  reclaim  them  is  lost,  and  the 
decree  of   the   Court  of   Chancery  Appeals  is  aflSrmed. 


540  KNOXVILLE : 


Bmner  v.  Bank. 


Bruner  V.   Bank. 
{KnoxviUe.      October   31,    1896.) 

1.  Banks  and  Banking.    Reclaiming  deposits  from  receiver  of  in- 

solvent  bank, 

A  cash  deposit  fraudtilently  received  by  an  insolvent  bank  after 
its  officers  know  of  its  insolvency,  cannot  be  reclaimed  from 
its  receiver,  when  it  went  into  the  general  funds  of  the  bank, 
and  cannot  be  identified  and  separated  from  other  funds  on 
hand  when  the  receiver  took  charge.     {Po9t,  pp.  541-^543.) 

Cases  cited  and  approved:  Aiken  v.  Jones,  93  Tenn.,  353;  Sajles 
V.  Cox,  95  Tenn.,  579;    Belding  Bros.  v.  Frankland,  8  Lea,  67. 

2.  Same.  Same. 

Checks  and  drafts  fraudulently  received  by  a  bank  after  its 
officers  know  of  its  insolvency,  can  be  reclaimed  if  they  can  be 
found  and  identified,  and  are  not  yet  collected  and  credited 
when  the  bank  closes  its  doors.     (Post,  pp.  543-545,) 

3.  Samb.     Same. 

Fraud  in  receiving  a  deposit  of  checks  or  drafts  after  bank  offi- 
cials know  that  it  is  insolvent,  will  not  give  the  depositor  a 
preferential  claim  against  assets  in  the  hands  of  the  receiver 
of  the  bank,  if  the  bank,  before  its  failure,  had  received  the 
proceeds  of  such  paper,  or  credit  therefor  from  a  correspond- 
ent, although  the  bank  had  on  hand  when  it  failed,  and  al- 
ways after  the  deposits  were  made,  more  than  the  amount 
thereof  in  cash.     {PosU  PP-  543-546.) 

4.  Same.     Same. 

The  identical  proceeds  of  a  check  or  draft  fraudulently  received 
on  deposit  by  an  insolvent  bank,  are  sufficiently  traced  by  the 
depositor  when  it  appears  that  they  are  included  in  a  fund 
paid  over  to  the  receiver  of  the  bank  by  a  correspondent  as 
the  proceeds  of  credits  made  after  the  bank  failed  but  before 
notice  thereof  to  the  correspondent.     {Post,  pp.  545,  546. ) 

Cases  cited  and  approved:  2  L.  R.  A.,  699;  133  U.  S.,  566;  148  U. 

S.,  50;  155  U.  S.,  563;  99  N.  Y.,  131. 
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5.  Same.    Same, 

Crediting  checks  and  drafts  to  a  bank  which  has  failed,  althoug^h 
done  by  a  correspondent  which  does  not  yet  know  of  the  fail- 
ure, cannot  prejudice  the  rights  of  persons  who  deposited 
such  paper  in  the  insolvent  bank  to  recover  back  their  paper 
or  its  proceeds,  when  the  deposit  was  received  after  the  officers 
of  the  bank  knew  it  to  be  insolvent.     (Post,  pp.  545,  546. ) 


FROM    WASHINGTON. 


Appeal  from  Chancery  Court  of  Washington  County. 
John  P.    Smith,    Ch. 

Robert  Burrow,  Carr  &  Reeves,  and  Kirkpat- 
RiCK,    Williams  &   Bowman   for   Bruner. 

Faw   &   Cox   for   Bank. 

Wilkes,  J.  This  bill  is  filed  to  recover  from 
the  defendant,  Cox,  as  receiver  of  the  First  Na- 
tional Bank  of  Johnson  City,  $1,163.83,  balance  to 
their  credit  in  the  bank  when  it  closed  its  doors, 
November  12,  1894.  There  was  demurrer  to  the 
bill,  and  it  was  amended  so  as  to  charge  that  the 
deposits  made  November  10  and  November  12,  1894, 
were  traceable  into  and  formed  part  of  the  fund  on 
hand  when  the  bank  failed,  and  that  the  fund  in 
bank  was  all  the  time  after  the  deposits  more  than 
the   amount  of  these  deposits. 

The  Chancellor  held  that  the  bank  officials  ob- 
tained the  deposits  through  fraud,  knowing  the  bank 
to  be  insolvent  when  they  were  received.  He  was 
of  opinion    that    (276.32    of    the    deposits    could   be 
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traced  into  the  funds  on  band  when  the  bank  sus- 
pended, and  the  remainder  of  J886.86  could  not  be 
so  traced.  He  gave  decree  for  the  former  sura, 
as  a  preferred  debt,  but  as  to  the  latter  amount 
held  that  the  complainant  could  only  share  j}ro  rata 
in  the   assets   of   the   bank. 

Complainant  and  the  receiver  both  appealed,  but, 
the  record  failing  to  show  an  appeal  granted,  the  ap- 
peals were  by  this  Court  dismissed.  Afterward  the 
cause  was  brought  to  this  Court  by  writ  of  error 
on  the  part  of  the  bank  and  its  receiver,  and, 
errors  being  assigned,  the  case  has  been  heard  by 
the  Court  of  Chancery  Appeals,  and  the  Chancellor's 
decree    reversed   and   the   bill   dismissed. 

The  facts,  as  found  by  the  Court  of  Chancery 
Appeals,  are  that  the  bank  officials  were  guilty  of 
fraud  in  obtaining  the  complainant's  deposits  now  in 
controversy,  in  not  only  withholding  knowledge  of 
the  bank's  insolvency,  which  was  well  known  to  them, 
but  in  active  misrepresentation  that  the  bank  was  in 
a  safe  and  solvent  condition.  That  Court  also  finds 
that  there  is  no  evidence  that  the  checks  deposited 
were  on  hand  when  the  bank  failed,  or  that  their 
proceeds  constituted  a  part  of  the  cash  turned  over 
to  the  receiver.  The  question  presented  in  the  case 
is  simply  whether  the  complainant  can  reclaim,  as 
against  the  receiver  and  the  other  creditors  of  the 
bank,  the  amount  of  the  checks  deposited  on  No- 
vember 10,  1894,  of  ?18,  and  on  November  12, 
1894,    of   $30    and    $36,    aggregating    $84,    upon    the 
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theory  that  the  bank  had  on  hand  when  it  failed, 
and  always  after  the  deposits  were  made,  more  than 
that  amount  in  cash,  the  deposits  having  been  secured 
by  fraud  of  the  bank  officials.  The  right  of  a 
vendor  to  reclaim  specific  personal  property  from  a 
vendee  or  his  assignee,  when  it  has  been  obtained 
by  fraud  and  the  property  can  be  identified,  cannot 
be  disputed.  Beldlng  Bros.  v.  Frankland^  8  Lea,  67. 
But  does  a  similar  rule  apply  in  a  case  like  the 
present,  when  the  property  is  paper,  or  its  proceeds, 
and  cannot  be  identified  in  kind,  and  can  only  be 
traced  into  a  common  fund,  with  which  it  has  l)een 
commingled  ?  The  deposits  made  by  the  complain- 
ant, whether  of  paper  or  money,  were  received  as 
cash  by  the  Johnson  City  bank,  and  credited  up  to 
complainant  as  cash,  and  the  paper  was  remitted  to 
and  received  by  the  New  York  bank  as  cash,  and  so 
credited    up   by   it   to   the    Johnson   City   bank. 

As  to  the  actual  cash  deposited  on  the  tenth  and 
twelfth  of  November,  it  appears  that  it  went  into 
the  general  funds  of  the  bank,  being  credited  as 
cash,  and  there  is  no  claim  that  it  could  l)e  identi- 
fied and  separated  from  the  other  funds  on  hand 
when  the  receiver  took  charge,  and  the  right  to 
reclaim  this  is  lost.  Aiken  v.  Jones^  9  Pick.,  353; 
Sayle^   v.     Cox^    11    Pick.,    579. 

But  it  appears  that  on  November  10,  1894,  there 
was  deposited  a  check  or  draft  on  the  United  States 
treasury  for  $18,  and  on  November  12,  1894,  two 
other   government    checks    for    ^30   and  1^36.       These 
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were  forwarded  for  credit,  as  cash,  to  the  Southern 
National  Bank  of  New  York,  before  the  Johnson 
Citv  bank  closed  its  doors  at  noon  on  November 
12,  1894.  When  they  were  received  by  the  New 
York  bank,  they  were  credited  as  cash  to  the  John- 
son City  bank;  but  the  exact  date  when  thus  re- 
ceived and  credited  is  not  made  to  appear.  It  is 
absolutely  certain,  however,  in  the  natural  course  of 
events,  that  the  checks  sent  on  November  12,  1894, 
the  same  day  the  Johnson  City  bank  failed,  could 
not  have  reached  the  New  York  bank  and  been 
credited  on  the  same  day;  but  it  is  not  certain  that 
the  check  sent  on  the  tenth  could  not  have  reached 
the  New  York  bank,  and  have  been  credited  by  it, 
before  the  Johnson  City  bank  closed  its  doors  on 
the  twelfth  at  noon.  As  to  these  checks  a  very 
nice  question  arises.  It  appears  that  the  New  York 
bank  paid  over  to  the  receiver  of  the  Johnson  City 
bank,  after  he  took  possession,  about  $5,000,  retain- 
ing a  further  sum  of  $771.62  to  meet  certain  in- 
dorsements upon  rediscounts  made  for  the  Johnson 
City  bank.  This  fund  embraced  the  checks  referred  to, 
but  they  having  been  entered  up  to  the  general  credit 
of  the  Johnson  City  bank  after  its  failure,  the  ques- 
tion is,  can  the  amount  be  reclaimed  out  of  the 
money  paid  over  to  the  receiver  by  the  New  York 
bank?  It  has  been  held  that  when  a  bank  ceases  to 
do  business,  the  status  of  each  and  every  creditor 
is  immediately  fixed.  After  that  time  a  correspond- 
ent  bank   has  no  power  to  so  deposit   or   credit   funds 
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received  for  the  account  of  the  insolvent  bank  as  to 
affect  the  rights  of  the  customers  or  creditors  of 
the   insolvent   bank. 

Unquestionably  the  complainants,  in  view  of  the 
fraud  practiced  upon  them  by  the  bank,  had  the 
right,  when  it  closed  its  doors,  to  reclaim  the  gov- 
ernment checks  deposited  on  the  twelfth,  and  which 
were  not  yet  collected  or  credited,  if  they  could  be 
found.  Nor  could  the  New  York  bank,  by  after- 
ward collecting  these  treasury  checks  and  depositing 
their  proceeds  to  the  general  account  of  the  John- 
son City  bank,  deprive  complainant  of  his  right  to 
such  proceeds.  The  New  York  bank,  after  the 
closing  of  the  doors  of  the  Johnson  City  bank,  could 
make  no  further  credits  to  it  that  could  or  would 
in  any  way  affect  the  right  of  the  complainant  to 
the  checks  or  their  proceeds.  And  this  is  true, 
whether  the  New  York  bank  had  notice  of  the  fail- 
ure of  the  Johnson  City  bank  or  not,  when  it  made 
the  credits.  In  other  words,  all  checks  and  drafts 
received  by  the  New  York  bank  after  the  Johnson 
City  bank  closed  its  doors,  should  have  been  kept 
separate,  and  accounted  for  to  the  receiver,  for  the 
ti'ue  owners,  and  not  credited  to  the  Johnson  City 
bank;  and  such  credit,  if  given,  could  not  prejudice 
complainant's  right  to  rescind  his  contract  for  fraud, 
and  recover  back  the  proceeds  not  credited  when 
the  insolvent  bank  failed.  It  is  evident  these  iden- 
tical proceeds  were  embraced  in  the  $5,000  paid 
over.      This   holding    is    sustained,    as    we   think,    by 
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sound  reason,  and  is  supported  in  principle  by  the 
following  authorities:  Manfs.  Nat,  Bank  v.  Conti- 
nental Bank^  2  L.  R.  A.,  699;  St.  Lauis  cfe  San 
Francisco  Ry,  Co*  v.  Johnson^  133  U.  S.,  666; 
Commercial  Nat,  Bank  v.  Armstrong^  148  U.  S., 
50;  Old  Nat,  Bank  v.  German  Nat,  Bank^  155  U. 
S.,  563;  Craig u>  v.  Hadley,  99  N.  Y.,  131:  Morse 
on  Banks  and  Banking,  Sees.  589,  589A,  629,  630, 
631. 

It  may  be  that  none  of  the  authorities  present 
the  question  in  the  exact  shape  here  presented,  but 
the  principles  decided  are,  we  think,  conclusive  in 
this   case. 

It  follows  that  the  decree  of  the  Court  of  Chan- 
cery Appeals  must  be  reversed  as  to  the  checks 
deposited  by  complainant  in  the  Johnson  City 
bank  on  November  12,  1894,  aggregating  $66, 
and  for  this  amount  complainant  is  entitled  to  a 
judgment  against  the  receiver,  to  be  paid  as  a 
preferential  claim,  and  the  remainder  of  said  decree 
must  be  affirmed.  There  being  no  proof  or  pre- 
sumption that  the  $18  pension  check  was  not  re- 
ceived and  credited  by  the  Southern  National  Bank 
before  the  Johnson  City  bank  closed  its  doors,  com- 
plainant has  not  made  out  his  right  to  reclaim  or 
recover  the  proceeds  of  it.  The  cost  of  the  appeal 
will  be  paid  by  the  receiver.  The  other  costs  as 
heretofore   ad j  udged. 


^ 


SEPTEMBER  TERM,   1896.  547 


Showalter  v.  Cox. 


Show  ALTER  t\    Cox. 
{Knoxville,      October    31,    1896.) 

Basks  asd  Ba:7KING.     Title  of  check  delivered  to  baiik  does  7Wt  pttss^ 
when. 

The  title  to  a  check  does  not  pass  to  a  bank  to  which  it  is  deliv- 
ered by  the  holder,  without  any  special  agreement,  express  or 
implied,  in  regard  thereto,  when  it  is  not  entered  up  to  the 
latter*8  credit,  and  the  bank,  at  the  time  of  receiving  it,  was 
hopelessly  insolvent,  to  the  knowledge  of  its  officers;  and  a 
receiver  of  such  bank  subsequently  appointed,  who  forwards 
such  check  to  the  drawee,  and  collects  the  amount,  will  be 
compelled  to  refund  same  to  the  depositor. 

Cases  cited  and  approved:  Aiken  v.  Jones,  93  Tenn.,  353;  Sayles 
r.  Cox,  95  Tenn.,  582. 


FROM    WASHINGTON. 


Appeal  from  Chancery  Court  of  Washington  County. 
John   P.    Smith,    Ch. 

Burrow   Bros,    and   Isaac   Harr  for   Showalter. 

Faw  &   Cox   for   Cox. 

Wilkes,  J.  This  is  a  bill  to  recover  one  hun- 
dred dollars  from  the  defendant  as  receiver  of  the 
First  National    Bank    of    Johnson    City.      The    Chan- 
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cellor  gave  judgment  for  the  amount,  and  defendant 
appealed  and  assigned  errors.  The  cause  has  been 
heard  by  the  Court  of  Chancery  Appeals,  and  that 
Court  affirmed  the  decree  of  the  Chancellor,  and  de- 
fendant  has   appealed   to   this   Court. 

It  appears  that  on  the  twelfth  of  November,  1894, 
the  complainant  delivered  to  the  bank  a  check  drawn 
by  C.  H.  Cowan  against  the  Bank  of  Clinch  Valley, 
at  Tazewell,  Va.  The  bank  at  Johnson  City  was  at 
that  time  hopelessly  insolvent,  and  this  was  well 
known  to  its  officers  when  they  received  the  check 
from  complainant.  The  check  w^as  sent  direct  to  the 
Bank  of  Clinch  Valley,  with  instructions  to  remit  in 
New  York  exchange.  It  was  sent  in  a  letter  com- 
menced by  the  president  of  the  bank  but  finished 
and  signed  by  the  national  bank  examiner,  who  had 
taken  charge  of  the  bank,  it  having  clbsed  its  doors 
on  the  same  day  the  check  was  received,  and  very 
soon   thereafter. 

The  proceeds  of  the  check  were  remitted  on  No- 
vember 20,  1894,  and  received  by  the  receiver  then 
in  charge  of  the  bank  at  Johnson  City,  and  was 
credited  by  him  on  open  account.  There  is  no 
evidence  of  any  special  agreement  made  when  the 
check  was  delivered  to  the  bank,  but  it  was  not 
entered  up  to  the  complainant's  credit.  It  was  on 
hand  in  the  bank  when  it  failed,  and  went  into  the 
hands  of  the  bank  examiner,  and  was  afterward 
collected  by  the  receiver  in  charge  of  the  bank. 
Under    these    facts,    the    title    to    the    check   did   not 
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pass   to  the   bank,    but   remained   in    the    complainant,    ^ 
and  the  relation  of  creditor  of   the  bank  did  not  arise. 

In  Morse  on  Banking,  Sec.  583,  it  is  said  that, 
when  there  is  no  usage,  or  course  of  dealing  between 
the  parties  to  decide  the  matter,  and  a  check  is 
received  without  instructions,  the  bank  may  elect  to 
receive  it  for  collection  or  as  cash,  and  the  depositor 
is  the  owner  until  the  bank  makes  it  its  own  by 
crediting  it  as  cash.  There  is  an  evident  difference 
between  a  deposit  of  money  without  instructions,  and 
of  paper,  such  as  checks,  drafts,  etc.,  without  such 
instructions.  Morse  on  Banking,  Sees.  186,  187. 
When  the  check  came  to  the  hands  of  the  bank 
examiner  it  was  still  the  property  of  complainant, 
and  when  its  proceeds  were  sent  to  the  receiver  he 
took  them  for  complainant  as  the  owner,  and  not 
as  assets  or  property  of  the  bank.  The  complain- 
ants had  the  right  to  recover  these  proceeds  as  his 
property  from  the  receiver.  Aiken  v.  Jones,  9  Pick., 
353;    Sayles   v.    Cox,    11    Pick.,    582. 

There   is   no   error   in   the   decree  of   the   Court   of 
Chancery   Appeals,    and   it   is   affirmed. 
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Friberg  v.   Cox. 


{Kiioxvilh.     October  31,   1896.) 


1.  Banks  and  Banking.    Title  to  deposited  check  passes  to  bank,  when. 

The  relation  of  debtor  and  creditor  is  established  between  a 
bank  and  a  depositor  therein  of  a  check,  where  such  check  is 
delivered  to  and  accepted  by  the  bank  as  cash,  and  treated  as 
such,  and  so  charged  up  to  the  bank  to  which  it  was  sent  for 
collection,  and  the  former  bank  g^ave  therefor  to  the  depositor 
a  specified  amount  in  cash  and  a  certificate  of  deposit,  and 
credit  to  her  husband's  firm,  at  her  request,  for  the  balance, 
and  neither  the  depositor  nor  such  firm  can  follow  up  the 
check  or  its  proceeds,  where  the  bank  becomes  insolvent. 
{Post,  PI)'  551-553.) 

Cases  cited  and  approved:  Aiken  v.  Jones,  93  Tenn.,  353:  Sayles 
V.  Cox,  95  Tenn.,  579;  Williams  v.  Cox,  }xjsU  p.  555. 

2.  Same.     Right  to  reclaim  detxjsited  check  from  Insoh^nt  batik  lost, 

when. 

The  right  to  follow  and  reclaim  a  check  received  for  deposit  by 
a  bank  after  it  is  insolvent  to  the  knowledge  of  its  officers,  is 
lost  where,  before  the  bank  fails,  another  bank,  to  which  it  is 
sent  for  collection,  credits  the  check  to  the  former  bank.*  {PosU 
pp.  &>?,  554.) 

Cases  cited  and  approved:  Aiken  v.  Jones,  93  Tenn.,  353;  Sayles 
V.  Cox,  95  Tenn.,  579. 

3.  Same.     Presumption  as  to  relative  dates  of  failure  and  entry  of 

credit. 

In  the  absence  of  proof  to  the  contrary,  it  will  be  presumed  in 
favor  of  the  creditors  of  an  insolvent  bank  that  its  failure  oc- 
curred after  the  entry  of  a  credit  by  its  correspondent  for  a  de- 
posited check  sent  for  collection  and  credit,  where  both  the 


SEPTEMBER  TERM,   1896.  651 

Friberg"  v.  Cox. 

entry  of  the  credit  and  the  failure  occurred  on  the  same  day. 
(PosU  p.  554.) 


FROM    WASHINGTON. 


Appeal  from  Chancery  Court  of  Washington  County. 
John   P.    Smith,    Ch. 

Crumley  &  Crumley  and  Burrow  Bros,  for 
Friberg. 

Faw   &   Cox   for   Cox. 

Wilkes,  J.  This  is  a  suit  to  recover  from  de- 
fendant, as  receiver  of  the  First  National  Bank  of 
Johnson  City,  the  proceeds  of  a  check  for  $1,282.60. 
The  Chancellor  granted  the  relief  prayed  and  de- 
fendant appealed.  The  cause  has  been  heard  by  the 
Court  of  Chancery  Appeals,  and  that  Court  reverfccd 
the  decree  of  the  Chancellor  and  dismissed  com- 
plainants' bill,  and  they  have  appealed  and  assigned 
errors. 

The  facts  are  that  the  check  in  controversy  was 
drawn  by  William'  L.  Taylor  &  Son,  of  Lafayette, 
Ind.,  on  the  Chase  National  Bank  of  New  York, 
payable  to  Mrs.  Friberg,  and  was  indorsed  by  her, 
and  delivered  to  the  Johnson  City  bank  on  Novem- 
ber 9,  1894.  In  return  for  the  check,  she  received 
from  the  bank  841.77  in  cash,  1^175  in  a  certificate 
of  deposit   payable    to    her    order,    and    $1,066.73    in 
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a  credit  to  the  account  of  Ward  &  Friberg,  being 
the  balance  of  the  check.  This  latter  amount  she 
had  previously  agreed  to  lend  to  the  firm  of  Ward 
&  Friberg,  composed  of  her  husband  and  one  Ward. 
The  Court  of  Chancery  Appeals  say  that  the  bank 
was  at  the  time  of  the  transaction  hopelessly  insol- 
vent, and  that  fact  must  have  been  known  by  the 
officers  of  the  bank.  Mrs.  Friberg  states  that  she 
deposited  the  check  *'for  collection,"  but  no  notice 
to  that  effect  was  given  to  the  officers  of  the  bank. 
The  check  was  sent  the  same  day  it  was  deposited 
by  the  Johnson  City  bank  to  the  Southern  National 
Bank  of  New  York,  its  regular  correspondent,  and 
was  credited  as  cash  to  the  Johnson  City  bank  on 
November  12,  1894,  whether  before  or  after  noon 
does  not  appear.  The  Johnson  City  bank  failed  and 
ceased  to  do  business  at  noon  on  November  12, 
1894,  and  defendant.  Cox,  is  its  receiver.  The  Court 
of  Chancery  Appeals  finds  as  facts  that  the  check 
was  delivered  to  and  accepted  by  the  Johnson  City 
bank  as  cash;  that  it  was  treated  as  cash,  and  so 
charged  up  to  the  New  York  bank;  that,  so  far  as 
complainant  is  concerned,  it  simply  bought  the  check 
and  made  it  its  own  property;  that  it  gave  for  it 
the  cash,  the  certificate  of  deposit,  and  the  credit 
to  Friberg'  &  Ward,  and  that  these  matters  were  all 
understood  to  be  the  same  as  cash.  In  such  case, 
in  the  absence  of  anything  more,  the  customer  can- 
not follow  up  the  check  or  its  proceeds  as  his  own 
property,     but     the      relation     of     debtor     and    cred- 
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itor  is  established  by  such  transaction,  and  the  cus- 
tomer and  his  assignee  have  merely  demands  against 
the  bank  upon  their  certificates  of  deposit  and  credit 
on  the  books.  Aiken  v.  Jone^y  9  Pick.,  353; 
Sayles  v.  Cox,,  11  Pick.,  579;  Williams  v.  Cox^ 
post,  p.  555;  Morse  on  Banking,  Sec.  568  and  sub- 
sections. 

But  it  is  said  that  the  bank  officials  were  guilty 
of  fraud  in  the  transaction,  and  that  Mrs.  Friberg, 
in  consequence  and  by  reason  of  this  fraud,  has  a 
right  to  reclaim  the  amount  of  the  check  out  of 
the  funds  which  the  receiver  collected  from  the  New 
York  bank  after  he  took  charge.  It  appears  that 
when  the  Johnson  City  bank  failed,  the  New  York 
bank  owed  it  85,644.67,  which  it  afterwards  paid 
to  the  receiver,  except  a  balance  of  $771.62.  The 
theory  of  complainants  is,  that  they  have  traced 
the  proceeds  of  their  check  into  the  fund  that  was 
due  the  Johnson  City  bank  from  the  New  York 
bank,  even  if  it  cannot  be  further  separated  and 
identified,  and,  having  done  so,  and  that  fund  having 
been  paid  over  to  the  receiver  of  the  Johnson  City 
bank  after  he  took  charge,  they  have  a  right  to 
reclaim  the  amount  of  their  check  (less  the  cash 
paid  them),  out  of  this  fund.  This  right  of  recla- 
mation unquestionably  exists  where  the  fund  has 
been  kept  separate  and  can  be  identified.  Craigie 
V.  Iladty,  52  Am.  Rep.,  11.  But  when  it  can  only 
be  traced  into  a  general  mass  or  fund,  the  question 
is  more  difficult.       But  we   think   the   case  must   turn 
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on   another   point.       If    the    check    had    been   credited 

I 

to   the   Johnson    City   bank    by   the    New   York   bank 

before   the    former    failed,    then    the    right    to   follow  , 

and    reclaim   it   was   lost.       Aike?i   v.  Jones j    9    Pick., 

353;    Sayles   v.    Cox,    11    Pick.,    579. 

Here  the  credit  by  the  New  York  bank  and  the 
failure  of  the  Johnson  City  bank  occurred  the  same 
day,  and  it  does  not  appear  which  occurred  first  in 
point  of  time.  Under  this  state  of  facts,  we  must 
presume,  in  the  absence  of  proof,  and  in  favor 
of  the  other  creditors  of  the  bank,  that  the  credit 
was  ffiven  and  entered  before  the  bank  failed.  This 
being  so,  the  right  to  reclaim  the  proceeds  of  the 
check  must  be  considered  as  lost,  and  the  decree  of 
the   Court  of   Chancery   Appeals   must   be   affirmed. 
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Williams  v.    Cox. 

{Knoxville,     October  31,    1896.) 

Barks  and  Barking.    Reclaiming  check  of  receiver  of  insolvent  hank. 

The  deposit  with  a  bank  of  a  check  with  an  unrestricted  indorse- 
ment, which  the  depositor  directs  to  have  placed  to  his  credit, 
will  be  treated  as  a  cash  deposit  which  the  depositor  is  not  en- 
titled to  reclaim  otherwise  than  as  a  general  liability  on  the 
bank  becoming  insolvent,  where  the  bank  treated  it  as  cred- 
ited, and  immediately  advised  the  depositor  of  such  fact,  and 
the  latter *s  check,  drawn  on  same  day  for  part  of  the  amount, 
was  paid  by  the  bank. 

Cases  cited  and  approved:  Aiken  u  Jones,  93  Tenn.,  353;  Sayles 
r.  Cox,  95  Tenn.,  579. 

Cited  and  distinguished:  133  U.  S.,  566. 


FROM    WASHINGTON. 


Appeal  from  Chancery  Court  of  Washington  County. 
John  P.    Smith,    Ch. 

Isaac   Harr  and   Burrow   Bros,   for    Williams. 

Faw   &   Cox   for   Cox. 

Wilkes,  J.  This  is  a  bill  to  recover  $133.83, 
the  amount  of  a  check  upon  the  assistant  treasurer 
of  the  United  States  from  the  defendant.  Cox,  as 
receiver  of  the  First   National   Bank  of  Johnson  City. 
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The  Chancellor  granted  the  relief  prayed,  and  defend- 
ant, Cox,  appealed.  The  cause  was  heard  by  the 
Court  of  Chancery  Appeals,  and  the  decree  of  the 
Chancellor  was  reversed  and  bill  dismissed,  and  com- 
plainant has  appealed  to  this  Court,  and  assigned 
errors. 

The  facts,  as  found  by  the  Court  of  Chancery 
Appeals,  are  that  complainant  is  a  resident  of  John- 
son City  and  a  regular  customer  of  the  First  Na- 
tional Bank  of  that  city.  While  temporarily  from 
home,  in  the  State  of  South  Carolina,  he  sent  the 
bank  a  check  for  $167.50,  asking  that  it  be  placed 
to  his  credit.  The  bank  acknowledged  receipt  of 
the  check  November  12,  1894,  as  a  credit,  and 
placed  the  proceeds  to  complainant's  account  as  a 
credit  upon  the  books  of  the  bank,  and  complainant 
was  notified  of  the  credit  by  mail  the  same  da3\ 
In  giving  complainant  notice,  the  bank  used  one  of 
its  printed  forms,  to  the  following  effect:  **We  credit 
your  account  ($167.50).     We  enter  for  collection  — ." 

Complainant,  on  the  same  day  that  he  forwarded 
the  check  for  credit,  forwarded  also  several  checks 
against  his  account,  but  had,  before  receipt  of  the 
$167.50,  only  thirty-three  cents  to  his  credit.  One 
of  the  checks  thus  forwarded,  for  $34,  was  presented 
and  paid  on  the  same  day.  Upon  the  same  day  that 
the  check  was  received  and  credited  by  the  bank, 
but  after  these  matters  occurred  the  bank  failed.  In 
other  words,  the  check  was  received  and  credited,  en- 
tered upon  its  books,  and  advice  given  before  the  bank 
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failed  and  ceased  to  do  business.  Previous  to  its  fail- 
ure, but  on  the  same  day,  it  forwarded  the  cheek  to 
its  regular  correspondent,  the  Southern  National  Bank 
of  New  York,  and  the  check  was  collected  by  that 
bank  November  14,  1894.  The  bank  at  Johnson 
City  closed  about  noon  on  November  12,  1894,  and 
at  the  close  complainant  had  to  his  credit  in  the 
bank  $133.83  subject  to  check.  Defendant  was  ap- 
pointed and  is  acting  as  receiver  of  the  bank. 
AVhen  the  Johnson  City  bank  failed,  the  Southern 
Bank  of  New  York  was  indebted  to  it  $5,644.67, 
including  the  remittances  of  that  date.  All  this 
amount  was  afterward  paid  the  receiver  of  the  John- 
son City  bank,  except  $771.62,  which  the  New  York 
bank  retained  until  certain  rediscounts  held  by  it, 
upon  which  the  Johnson  City  bank  was  indorser, 
were  paid.  The  check  in  controversy  made  up  a 
part  of  the  last  remittance  by  the  Johnson  City 
bank  to  the  Southern  bank,  the  whole  being  net 
$496.87.  The  Court  of  Chancery  Appeals  finds  as 
a  fact,  that  when  the  check  was  received  by  the 
Johnson  City  bank  it  was  wholly  insolvent,  but  they 
report  that  the  proof  does  not  show  that  the  presi- 
dent and  officers  of  the  bank  knew  of  the  insol- 
vency. 

The  Court  of  Chancery  Appeals  held  that  the  de- 
termining question  in  the  case  is  a  question 
of  fact,  to  be  determined  by  the  evidence  as  to 
whether  it  was  intended  that  the  title  to  the  check 
should   vest  in    the    bank    or    not.      They   find   from 
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the  evidence  in  the  case  that  the  check  was  sent 
with  an  unrestricted  indorsement;  that  the  complain- 
ant directed  it  to  be  placed^  to  his  credit;  that  the 
bank  treated  it  as  credited,  and  so  advised  the  com- 
plainant; that  it  was  immediately  checked  against  by 
the  complainant,  and  from  these  evidences  of  inten- 
tion they  infer  that  the  check  was  deposited  as  cash. 
The  Court  further  finds  that  there  is  no  proof  to 
contradict  the  prima  facie  import  of  these  facts,  or 
tending  to  show  that  the  check  was  deposited  merely 
for  collection,  and,  in  the  absence  of  any  such  proof, 
it  must  be  held  that  the  deposit  was  as  cash,  and 
for    immediate   credit. 

In  this  connection,  the  case  of  St,  Louis  cfe  San 
Francisco  Ry,  Co,  v.  Johnson^  133  U.  S.,  b^^^  is  cited, 
in  which  it  was  held  that  the  question  whether  the 
bank  had  become  the  owner  of  the  draft  or  was  only 
acting  as  agent  of  its  customer,  is  one  of  fact  rather 
than  of  law.  In  that  case  it  appeared  that  a  customer 
deposited  a  sight  draft  on  a  railroad  company  in  Bos- 
ton. It  was  entered  on  the  deposit  slip  as  a  **  check," 
in  contradistinction  to  '*  bills."  It  had  made  similar 
deposits  before,  never  drawing  on  them  at  the  time, 
the  bank  reserving  the  right  to  charge  exchange  and 
interest  for  the  time  required  for  collection.  Xo 
entry  of  credit  was  made  in  the  customer's  pass 
book,*  though  it  was  present  in  bank,  and  no  credit 
was  entered  on  the  bank's  books  till  several  days 
afterwards,  and  then  not  by  order  of  the  depos- 
itor,   but    simply    under    instruction    from    the    cashier 
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to  the  receiving  teller.  The  bank  sent  the  draft  to 
Boston  for  collection,  and  it  was  collected  there. 
The  bank  in  New  York  failed  in  the  meantime,  and 
was  insolvent  when  the  check  was  delivered  to  it. 
It  was  insisted  that  the  bank,  under  the  facts,  be- 
came the  owner  of  the  paper,  but  the  Court  held 
that  the  evidence  was  not  sufficient  to  establish  the 
fact  that  the  owner  so  understood  it.  It  is  evident 
that  the  case  at  bar  is  in  many  respects  different 
from   the   case   there   cited. 

It  is  insisted  that,  the  bank  being  insolvent  and 
known  to  be  so  by  its  officers,  it  was  a  fraud  to  re- 
ceive the  check,  and  complainant  would  therefore 
have  the  right  to  follow  up  and  retake  the  fund. 
But  the  effect  of  the  knowledge  of  insolvency  on 
the  part  of  the  officers  of  the  bank,  cannot,  in  this 
case,  be  considered,  inasmuch  as  the  Court  of  Chan- 
cery Appeals  finds  that  there  is  no  proof  that  the 
officers  knew  of  the  bank's  insolvency.  The  check 
having  been  treated  and  received  and  credited  as 
cash,  the  relation  of  creditor  and  debtor  between  the 
customer  and  bank  arose  out  of  the  deposit,  and 
the  customer  is  not,  therefore,  entitled  to  recover 
the  proceeds  of  the  check  as  his  own  money.  Aiken 
V.  Jones ^  9  Pick.,  353;  Sayles  v.  Cox^  Receiver^  11 
Pick.,  579;  Morse  on  Banking,  Sec.  568  and  Sub- 
sections. 

There  *  is  no  error  in  the  decree  of  the  Court  of 
Chancery   Appeals,    and   it   is   affirmed. 
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Lemons  v.    State. 

[K)ioxville,      November    7,    1896.) 

1.  Murder.     Facts  that  snjjpoH  verdict  for  murder  in  first  degree. 

The  Court,  upon  the  facts  recited  in  the  opinion,  sustains  a  ver- 
dict for  murder  in  the  first  degree.     {Post,  pp.  561-669.) 

2.  Alibi.     RtUes  as  to. 

Proof  of  alibi  must  cover  the  entire  time  of  the  transaction,  for 
if  it  be  possible  that  the  prisoner  could  have  been  at  both 
places,  the  proof  is  valueless.  It  is  proper  for  the  Court  to 
caution  the  jury  against  the  abuses  to  which  this  defense  is 
exposed.     (Post,  pp.  563-566.) 

Case  cited  and  approved:  Thompson  t>.  State,  5  Hum.,  138. 

3.  Oath  of  Officer.     Record  recital. 

A  recital  of  the  record  in  a  felony  case  that  the  oflBcer  placed  in 
charge  of  jury  "was  sworn  according  to  law,"  is  sufficient. 
(Post,  pp.  569,  570.) 

Case  cited  and  approved:  Lancaster  v.  State,  91  Tenn.,  267. 

4.  Dying  Declarations.     AdmissUjle,  when. 

A  dying  declaration  which  appears  from  the  whole  evidence  in 
the  case,  taken  together,  to  have  been  made  under  a  solemn 
sense  of  impending  dissolution,  is  admissible.  {Post,  pp.  570- 
572.) 

Case  cited  and  approved:  Curtis  v.  State,  14  Lea,  502. 

5.  Evidence.     Of  deaOi  in  murder  case. 

It  is  not  essential  that  the  State  should,  in  a  murder  trial,  prove 
by  expert  testimony  that  the  death  resulted  from  the  wounds, 
when  there  is  no  suggestion  of  death  from  any  other  cause, 
and  the  deceased  was  shown  to  have  been  of  previous  good 
health,  and  that  his  wounds  were  mortal,  and  that  he  received 
proper  medical  treatment.     (Post,  p.  571.)  y 
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6.  Criminal  Practice.    Representation  of  defendant  by  couiisel. 

The  objection  that  defendant  was  not  represented  by  counsel  in 
the  lower  Court  cannot  be  maintained  in  this  Court  when  the 
record  discloses  that  counsel  for  defendant  was  present  and 
took  exceptions  to  evidence  and  the  Court's  rulings  thereon. 
{Post,  p.  572.) 

7.  Evidence.    0/  deceased's  conduct  on  other  occaMons  Inadmissible. 

On  a  trial  for  murder  for  the  killing  of  an  officer  from  ambush, 
it  is  not  competent  to  prove  that  the  officer  was  in  the  habit  of 
mistreating  prisoners,  or  that  in  making  arrests  for  misde- 
meanors he  would  draw  a  pistol  on  prisoners  or  thrust  it  into 
their  faces,  or  that  he  would  handcuff  them.     {Post^  p.  572. ) 

8.  Supreme  Court.    Discrepancies  in  record 

Where,  on  the  argument  of  a  murder  case,  discrepancies  in  the 
names  of  the  jurors  in  the  several  record  entries  were  pointed 
out  by  defendants  counsel,  the  Court  permitted  suggestion  of 
diminution  by  the  State,  and  the  filing  of  a  true  record  show- 
ing that  the  apparent  contradictions  were  mere  clerical  errors. 
[Post,  p.  572.) 


FROM    HAMILTON. 


Appeal  from  Circuit  Court  of  Hamilton  County. 
John   A.    Moon,   J. 

James  Maynard  and   D.    R.    Nelson  for   Lemons. 

Attorney-general   Pickle   for   State. 

McAlister,  J.  The  plaintiff  in  error  was  con- 
victed in  the  Circuit  Court  of  Hamilton  County  of 
the  murder  of  one  Eugene  Lynch,  and  condemned 
to   be   executed.      The   prisoner   has   appealed. 

13  P— 36 
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The  deceased  was  a  Constable  of  Hamiltx)ii  County, 
and  had  arrested  the  prisoner,  together  with  one 
Massy  Skyles,  the  woman  in  the  case,  and  had  taken 
them  to  his  residence  for  custody  during  the  night, 
preparatory  to  removing  them  to  the  county  jail  the 
next  morning.  Early  in  the  night  the  prisoner  was 
permitted,  in  charge  of  an  attendant,  to  step  outside 
the  house,  where,  eluding  the  vigilance  of  the  guard, 
he  escaped  in  the  darkness.  Next  morning  about 
six  o'clock  the  Constable  started  to  Chattanooga  in 
charge  of  the  woman.  Massy  Skyles,  for  the  purpose 
of  lodging  her  in  jail.  The  officer  and  his  prisoner 
were  walking,  and,  at  the  moment  they  reached  the 
south  end  of  the  Cincinnati  Southern  Railroad  bridge, 
the  deceased  was  mortally  wounded  by  a  shot  deliv- 
ered from  an  ambuscade  on  the  side  of  the  road. 
The  wounded  man  was  conveyed  to  the  residence  of 
a  neighbor,  where  he  died,  after  lingering  three 
days.  The  dying  declarations  of  the  deceased  were 
to  the  effect  that  John  Liemons,  the  prisoner  at  the 
bar,  had  shot  him  from  the  bushes  down  by  the 
Cincinnati  Southern  bridge.  Just  before  he  died, 
says  the  witness,  Goodson,  '*He  turned  over  and 
handed  me  his  hand,  and  said  that  he  was  going  to 
take  a  long  sleep,  and  said  for  me  to  tell  that  John 
Lemons   shot   him   from   ambush." 

The  defendant  was  examined  as  a  witness  in  his 
own  behalf,  and  denied  that  he  committed  the  deed, 
or  that  he  was  in  the  immediate  vicinity  at  the 
time,    but   does   not   undertake   to   support   his  defense 
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of  an  alibi  by  any  very  positive  or  satisfactory  tes- 
timony. On  the  other  hand,  the  incriminating  facts 
and  circumstances  pointing  to  the  defendant  as  the 
perpetrator  of  this  crime,  are  cogent  and  convincing. 
In  the  first  place,  it  is  shown  by  several  witnesses, 
that  for  some  reason  not  fully  disclosed  in  the  record, 
the  deceased  had  incurred  the  animosity  of  the  pris- 
oner, and  that  the  latter  had  threatened,  if  the  de- 
ceased attempted  to  arrest  him,  he  would  kill  him. 
These  threats,  it  appears,  were  made  a.t  intervals 
ranging  from  two  months  until  within  a  very  short 
time  of  the  killing,  but  were  not  regarded  seriously 
by  the  witnesses,  who  described  the  defendant  as 
a  joking,  blowing  sort  of  a  fellow.  It  appears,  how- 
ever, that  on  the  night  of  his  arrest,  after  escaping 
from  the  custody  of  the  guards,  the  defendant  went 
to  several  of  his  neighbors  for  the  purpose  of  bor- 
rowing a  shotgun,  and  finally  procured  one  from 
Henry  Barnes,  upon  the  pretext  that  he  had  seen  a 
drove  of  wild  turkeys  and  desired  to  hunt  them. 
The  defendant  was  next  seen  about  five  o'clock  that 
morning  at  a  neighborhood  store,  where  he  purchased 
a  small  quantity  of  buckshot,  calling  for  the  largest 
in  the  stock.  He  is  next  seen  on  the  premises  of 
one  John  Howser,  where  his  cousin,  Malinda  Lemons, 
resided,  and  in  her  presence  he  discharged  the  gun 
and  loaded  it  again,  saying  he  was  going  to  the 
iron  bridge;  that  Lynch  (the  deceased)  should  not 
take  Massy  Skyles  to  jail,  and  that  if  he  did  not 
turn   Massy  loose   he   was   going   to   kill   him.     About 
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six  o'clock  he  leaves  the  Howser  premises,  gun  in 
hand,  going  in  direction  of  the  iron  bridge,  and  on 
the  way  is  recognized  by  an  acquaintance,  to  whom 
the  defendant  remarked:  ''Good -by  old  boy;  don't 
give  me  away,"  or  "don't  give  it  away."  Another 
witness  testified  that  he  saw  defendant  standing  in 
the  edge  of  the  bushes  below  the  Cincinnati  South- 
ern bridge,  with  a  gun,  about  twenty  minutes  before 
Lynch  was  shot.  A  witness  for  the  State  testified 
that  he  was  eighty  steps  from  where  Lynch  was 
shot,  that  he  heard  the  report  of  the  gun,  saw  the 
smoke,  and  heard  a  voice  in  the  woods  say:  ''I 
told  you  yesterday,  damn  you,  I  would  get  you!" 
and  said  to  the  woman,  ''Come  away  from  there! 
He  can't  hurt  you.  I  have  done  him."  This  state- 
ment is  corroborated  by  another  witness,  who  heard 
the  report  of  the  gun,  and  also  a  voice  which  he 
thought  was  that  of  John  Lemons,  telling  the  girl 
to  run,  and  with  an  oath,  assuring  her  "He  can't 
do   nothing." 

The  shooting  occurred  at  six  o'clock  and  twenty- 
five  minutes,  as  indicated  by  the  watch  of  deceased, 
which  was  stopped  at  that  hour  and  minute  by  one 
of  the  buckshot  fired  from  the  gun.  At  this  point 
an  attempt  is  made  to  show  that  defendant  could 
not  have  committed  the  deed,  for  the  reason  that  a 
credible  witness,  Esquire  Card,  testifies  that  he  saw 
and  talked  with  the  defendant,  three-quarters  of  a 
mile  from  the  scene  of  the  killing,  at  four  minutes 
past   six   o'clock,  and   that   witness   heard  of  the   kill- 
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ing  at  six  o'clock  and  twenty-five  or  thirty  minutes, 
from  a  person  who  walked  from  the  scene,  a  dis- 
tance of  -  three-quarters  of  a  mile.  The  witness, 
Esquire  Card,  further  stated  that  when  he  saw  defend- 
ant he  had  a  gun  on  his  shoulder;  that  he  left  witness 
and  went  to  the  narrow  gauge  railroad  and  turned  and 
went  down  it  towards  his  home.  The  witness  says 
further,  however,  that  when  he  last  saw  John  going 
on  down  the  narrow  gauge,  he  had  not  got  to  the 
road  leading  to  the  baseball  grounds.  The  baseball 
grounds,  it  seems,  are  between  the  narrow  gauge 
railroad  and  the  Cincinnati  Southern  bridge,  where 
the  killing  occurred.  Another  witness  testifies  that 
he  saw  defendant  about  six  o'clock  that  morning — 
<'He  left  me  and  went  toward  the  Cincinnati  South- 
ern bridge;  he  had  a  gun  with  him,  and  turned 
to  the  baseball  ground."  So,  it  is  evident  de- 
fendant was  then  on  his  way  to  the  scene  of  the 
tragedy,  and  the  variation  in  time  is  wholly  imma- 
terial, since  it  may  be  due  to  misrecoUection  or 
want  of  exact  knowledge  of  the  time  on  the  part 
of  the  witness,  or,  it  is  possible  that  the  watch  of 
the  deceased  may  have  been  incorrect  in  recording 
the  time  of  the  shooting,  or  it  may  have  stopped 
before  the  shooting.  It  is  more  probable  that  the 
witness  is  mistaken  in  his  recollection  or  knowledge 
of  the  exact  time  he  saw  defendant,  than  that  the 
whole  body  of  the  State's  proof,  including  the  dec- 
larations of  the  prisoner  himself,  should  be  untrue. 
Furthermore,    it  is  a   well-settled   rule,    that   proof   of 
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an  alibi  should  cover  the  whole  of  the  time  of  the 
transaction  in  question,  for,  if  it  be  possible  that 
the  prisoner  could  have  been  at  both  places,  the 
proof  of  the  alibi  is  valueless.  Rice  on  Evidence,  Vol. 
III.  This  Court,  in  speaking  of  this  defense,  says 
it  is  liable  to  abuse,  not  only  when  a  design  exists 
to  practice  a  fraud  on  the  State,  but  even  when 
that  design  does  not  exist,  by  ignorant  mistakes  as 
to  the  particular  hour  and  lapse  of  time;  that  it  re- 
quires great  strictness  and  attention  on  the  part  of 
the  Court  and  jury  to  avoid  being  frequently  mis- 
led by  it.  Tlhompson  v.  State^  5  Hum.  It  is  very 
clear  to  our  minds,  upon  this  proof,  that  the  de- 
fendant  was  in   both   places. 

It  is  shown  in  this  record  that,  after  the  deed 
was  committed,  defendant  applied  to  one  Thomas 
Reno,  a  kinsman  by  marriage,  to  set  him  across 
Soddy  Creek,  telling  him  he  had  killed  Eugene 
Lynch  on  the  end  of  the  bridge.  He  asked  the 
witness  to  go  and  get  his  clothes,  saying  he  was 
going  to  Arkansas.  Later,  he  was  seen  in  a  little 
boat  with  the  woman,  Massy  Skyles,  and  his  gun, 
about  four  miles  from  the  Cincinnati   Southern  bridge. 

The  proof  shows  he  continued  his  flight,  in  com- 
pany with  the  woman,  into  the  State  of  Georgia, 
traveling  under  an  assumed  name,  and  representing 
the  woman  as  his  wife.  He  was  finally  apprehended 
and  arrested  in  Bradley  County,  Tennessee,  having  in 
his  possession  the  double-barreled  shotgun  borrowed 
by   him    of    Barnes,    and    with   which    the    crime   was 
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committed.  In  one  of  the  barrels  was  found  No. 
4  buckshot,  corresponding  in  size  and  number  with 
buckshot  purchased  from  Spence  and  with  that  cut 
from  the  body  of  Lynch  after  the  shooting.  When 
arrested,  defendant  made  inquiry  in  respect  of  the 
condition  of  Lynch,  and  asked  how  many  shot  struck 
him,  stating  to  one  witness  that  he  did  not  intend 
to  kill  him,  but  simply  wished  to  scare  him.  Six 
or  seven  witnesses  testify  that  defendant  admitted  to 
them   he   did   the   killing. 

As  opposed  to  this  mass  of  incriminating  evidence, 
we  have  the  denial  of  the  prisoner,  and  his  avowal 
that  he  was  not  at  the  iron  bridge  that  morning. 
He  denied  that  he  told  Malinda  Lemons,  his  cousin, 
at  John  Howser's  that  morning,  that  he  was  going 
to  kill  Eugene  Lynch.  He  denies  that  he  saw  Elijah 
Eustice,  or  that  he  said  to  him,  **  Don't  give  me 
away,"  or  '* Don't  give  it  away."  He  states  he 
first  heard  of  the  shooting  through  Massy  Skyles, 
up  in  the  hollow  above  home.  He  denies  that  he 
told  William  Sneed,  Thomas  Reno,  E.  B.  Reno,  Mary 
Clift,  Fred  Minister,  James  Clift,  or  anyone  else, 
that  he  had  shot  Lynch  at  the  bridge  and  killed 
him.  He  also  denies  that  he  told  James  Gaines, 
Mary  Lassly,  Bob  Boon,  Malinda  Lemons,  James 
Craighead,  or  anyone  else,  that  he  was  going  to  kill 
Lynch. 

So  that,  practically,  the  question  presented  was 
whether  the  defendant,  with  his  life  depending  upon 
the   result,  should   be   believed,  or  witnesses   presented 
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by  the  State,  who,  so  far  as  we  can  see  from  the 
record,  were  entirely  disinterested.  Defendant  intro- 
duced as  a  witness  in  his  behalf  the  woman,  Massy 
Skyles,  who  gives  a  most  incredible  account  of  the 
shooting.  She  said:  ^<Just  as  we  got  on  the  far 
end  of  the  bridge,  Lynch  pulled  out  his  pistol  and 
fired  at  some  one  in  the  woods,  and  then  told  me  to 
run.  I  saw  the  legs  of  three  men  in  the  woods. 
After  I  had  got  to  the  other  end  of  the  bridge, 
Mr.  Lynch  shot  again;  then  some  one  shot  from  in 
the  woods  and  Mr.  Lynch  fell  and  hollered.  I  run 
off  down  the  creek  and  got  lost,  and  went  to  Mrs. 
McLaughlin's  and  asked  her  the  way.  I  did  not 
tell  her  that  John  Lemons  had  shot  Mr.  Lynch;  I 
told  her  that  some  one  had  shot  him,  but  I  didn't 
know  who.  I  got  back  in  the  road  then,  and  went 
to  Mr.  Lemons,  John's  father.  I  then  went  up  the 
hollow  with  John's  sister  to  where  John  was.  I 
then  told  how  I  got  away.  I  told  him  that  some- 
body had  shot  Mr.  Lynch  up  at  the  bridge.  He 
(Lemons)  said  he  did  not  do  it.  We  then  started 
to   my  kinfolks  in   Georgia." 

Mrs.  McLaughlin  was  introduced  by  the  State  in 
rebuttal,  and  testified  that  on  the  morning  that  Lynch 
was  shot  Massy  Skyles  came  to  her  house  and  asked 
her  for  a  drink  of  water,  and  inquired  for  the  way. 
^ '  She  told  me  John  Lemons  had  shot  Eugene  Lynch 
down   at  the   bridge." 

The  Deputy  Sheriff  who  arrested  John  Lemons  in 
Bradley   County,    states    that   when    he   went  into   the 
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negro  cabin  where  these  parties  had  taken  refuge, 
he  told  defendant  to  consider  himself  under  arrest, 
whereupon  Massy  Skyles  jumped  up  and  <<made  at 
me." 

But  it  is  unnecessary  to  pursue  this  investigation 
further.  We  find  in  this  record  all  the  elements  of 
proof  necessary  to  make  out  a  case  of  murder  in 
the  first  degree.  Deadly  threats  are  shown  to  have 
been  made  repeatedly  by  the  defendant  against  the 
deceased;  preparation  for  the  crime  in  borrowing  the 
shotgun  and  purchasing  the  buckshot;  presence  of  the 
prisoner  in  the  immediate  vicinity  of  the  crime,  lying 
in  wait;  his  subsequent  flight  in  company  with  the 
woman,  and  the  use  of  an  assumed  name;  the  phys- 
ical fact  of  correspondence  between  the  buckshot  taken 
from  the  body  of  Lynch  and  the  buckshot  pur- 
chased by  the  prisoner  and  with  that  afterwards  taken 
from  his  gun;  the  dying  declaration  of  the  deceased 
in  respect  of  the  identity  of  the  prisoner,  and,  lastly, 
the  prisoner's  admission  that  he  did  the  shooting. 
All  these  facts  and  circumstances  have  wrought  a 
chain  of  evidence  against  the  defendant  which  is  irref- 
ragable, and  demonstrate  his  guilt  beyond  a  reason- 
able  doubt. 

It  remains  to  notice  some  alleged  errors  specific- 
ally assigned  upon  the  record.  First,  it  is  insisted 
the  officer  who  took  charge  of  the  jury  pending  the 
trial  was  not  properly  sworn.  It  is  admitted  the 
record  recites  that  the  Constable  ''was  sworn  ac- 
cording   to    law,"    but    the   specific   objection    is   that 
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it  fails  to  recite  that  he  was  sworn  according  to  law 
*'to  take  charge  of  the  jury."  The  trial  below 
lasted  three  days,  and  the  record  of  each  day's  pro- 
ceeding is  that  *Hhe  jury  were  again  respited  until 
to-morrow  morning"  at  8  o'clock,  and  ^*were  placed 
in  the  custody  of  J.  P.  Miller,  a  Constable  and  law- 
ful officer  of  Hamilton  (Jounty,  duly  sworn  according 
to  law."  The  record  also  recites  each  day  that  the 
jury  returned  into  open  Court  in  the  custody  of  the 
same  sworn  officer.  It  is  well  settled  by  this  Court 
that  the  recital  in  an  order  impaneling  a  jury  in  a 
felony  case,  that  the  officer  in  whose  charge  the  jury 
were  placed  was  sworn  *'as  required  by  law,"  or 
^< according  to  law,"  is  sufficient,  without  setting  out 
the  language  of  the  oath  administered.  Lancaster 
V.  State,  91  Tenn.,  267.  The  record  in  this  case 
recites  that  the  Constable  was  duly  sworn  according 
to  law,  but  the  objection  is  that  he  was  not  sworn 
according  to  law  ''to  take  charge  of  the  jury." 
But  the  recital  in  the  record  that  the  jury  was 
placed  in  the  custody  of  the  Constable,  and  that  he 
was   duly   sworn   according   to   law,    is   sufficient. 

Second.  Error  is  also  assigned  upon  the  admission 
of  certain  alleged  dying  declarations  of  the  deceased. 
The  witness,  Henry  Goodson,  testified  that  "Just  before 
Lynch  died  he  turned  over,  handed  me  his  hand, 
and  said  that  he  was  going  to  take  a  long  sleep, 
and  said  for  me  to  tell  that  John  Lemons  shot  him 
from  ambush  and  had  caused  his  poor  little  children 
and  wife   to   suffer."      This  evidence  was  objected  to, 
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upon  the  ground  that  the  witness  did  not  show  that 
deceased  believed  he  was  going  to  die.  Another 
witness,  Dr.  Robbins,  had  testified  that  he  was  called 
to  see  Lynch,  after  he  was  shot,  and  that  deceased 
expressed  the  belief  that  he  would  live.  But  after- 
wards the  physician  told  him  he  could  not  live,  and 
deceased  then  said  he  thought  he  was  going  to  die. 
He  further  said  that  John  Lemons  had  shot  him 
(deceased)  from  the  bushes  down  by  the  Cincinnati 
Southern  bridge.  There  was  no  objection  to  this 
evidence,  and  no  legitimate  grounds  for  any  excep- 
tion that  we  can  perceive.  So  that  when,  just  be- 
fore he  died,  deceased  turned  over  and  said  to  Henry 
Goodson  that  he  was  going  to  take  a  long  sleep,  he 
clearly  referred,  to  his  impending  dissolution,  and  his 
declaration  that  John  Lemons  had  shot  him  from 
ambush  was  admissible.  Curtis  v.  State,  14  Lea, 
502.  It  is  also  objected  that  there  is  no  expert 
testimony  in  the  record  to  show  that  the  death  of 
Lynch  was  the  result  of  the  wounds  received.  It 
is  not  suggested  in  the  record  that  deceased  was  af- 
fected with  any  other  malady,  or  that  his  death 
could   have   been   produced   by   any   other   cause. 

Morphine  was  administered  to  alleviate  the  pain, 
but  there  is  no  evidence  that  it  was  administered 
improperly  or  in  excessive  quantities,  or  any  sug- 
gestion that  the  morphine  caused  his  death.  The 
proof  is  that  deceased  was  struck  by  four  buckshot, 
which  entered  his  body.  The  physician  testified  that 
deceased    was    shot    in   a   very    bad    vital    place,    and 
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expressed  the  belief  that  he  would  die.  He  died 
in  three  days  after  reeeiviDg  these  wounds,  and 
there  is  no  rational  ground  for  a  doubt  that  the 
death   was   caused   by   the   wounds   so   inflicted. 

It  is  next  objected  that  the  record  fails  to  show 
that  the  prisoner  was  represented  by  counsel  on  his 
trial  in  the  Court  below.  But  this  objection  is  an- 
swered in  the  next  exception,  which  assigns  as  error 
the  action  of  the  trial  Judge  in  excluding  certain 
evidence  offered  on  behalf  of  defendant  to  show  the 
character  of  Lynch  as  an  officer.  This  evidence 
was  objected  to  by  the  State.  The  record  recites 
that  Colonel  Clift,  counsel  for  defendant,  then  stated 
to  the  Court  that  he  proposed  to  prove  by  witness 
that  the  deceased  was  in  the  habit^  of  mistreating 
prisoners;  that  when  he  arrested  persons  for  a  mis- 
demeanor that  he  would  draw  his  pistol  on  them, 
put  it  in  their  face,  and  that  he  would  hand-cuff; 
that  he  treated  two  of  the  Millard  boys  that  way. 
The  Court  properly  excluded  this  evidence,  as  it  did 
not   tend  in   any   way   to   elucidate  the   issue. 

Counsel  in  argument  pointed  out  certain  discrep- 
ancies in  the  original  record,  in  the  several  entries 
reciting  the  names  of  the  jurors  who  tried  the  case, 
but,  upon  a  suggestion  of  diminution,  a  more  perfect 
transcript  has  been  filed,  in  which  it  is  shown  that 
these  apparent  contradictions  were  merely  clerical 
errors,  and  there  is  no  basis  left  for  any  of  these 
assignments   of   error. 

Learned    counsel    were    appointed    by   the    Court, 
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who  have  conducted  the  defense  of  the  prisoner  in 
this  Court  with  a  zeal,  industry,  and  ability  worthy 
of  the  highest  commendation,  but,  notwithstanding 
their  efforts,  the  Court  has  been  unable  to  find  any 
reversible  error  in   this  record. 

The   judgment   is  therefore   affirmed. 
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{Knoxville.      November    11,    1896.) 

1.  Sale.     Implied  warranty  by  manufdcturer  against  latent  defects. 

In  the  sale  by  a  manufacturer  of  machinery  for  a  special  pur- 
pose, there  Is  an  implied  warranty  that  covera  latent  defects 
that  would  render  it  unfit  for  that  purpose,  although  thej 
could  not  have  been  discovered  by  proper  tests.  {Post,  PP- 
575,  576?.) 

Cases  cited  and  approved:  Overton  v.  Phelan,  2  Head,  445;  110  C. 
S.,  108;  78  Am.  Dec,  163;  24  Am.  Rep.,  102. 

2.  Same.     Same.     Cajse  in  judgment. 

The  manufacturer  of  a  casting  in  which  blow  holes  are  unavoid- 
able, impliedly  warrants  that  they  will  not  be  unusual  or  avoid- 
able by  the  exercise  of  necessary  care  and  skill  in  its  manufac- 
ture to  make  it  reasonably  fit  and  proper  for  use,  and  he  is  not 
relieved,  as  a  matter  of  law,  from  liability  even  though  such 
blow  holes  might  not  be  discoverable,  after  the  manufacture, 
by  any  inspection  short  of  destroying  the  cast.  (Post^  pp.  576- 
578.) 


FROM     HAMILTON. 


Appeal   in   error   from   Circuit   Court    of    Hamilton 
County.      John   A.    Moon,    J. 

Shepherd   &   Frierson   for   Tennessee    River   Co. 

J.    B.    Frazier   for   Leeds. 
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Snodgrass,  Ch.  J.  The  plaintiff  in  error  ordered 
a  cast-iron  piston  head  of  Leeds  &  Co.,  manufac- 
turers, at  New  Orleans,  for  use  in  a  sixty-inch  Tyler 
press  which  the  Tennessee  River  Co.  was  using  in 
Chattanooga,  to  replace  one  which  it  had  just  broken. 
Leeds  &  Co.  had  made  the  one  which  broke,  and 
plaintiff  in  error  ordered  the  second  of  them  from 
the  same  pattern,  with  direction  to  be  made  good 
and  strong.  The  casting  was  done,  and  was  ap- 
parently perfect.  It  was  forwarded  to  plaintiff  in 
error,  and  was  received  and  used  by  it  for  two  or 
three  months,  when  it  broke  in  two  as  the  other  had 
done.  When  Leeds  &  Co.  sued  on  the  note  given 
for  this  casting,  defendant  contested  liability  on  ac- 
count of  failure  of  consideration  and  breach  of  im- 
plied warranty.  There  was  a  trial  before  jury,  ver- 
dict and  judgment  for  plaintiff  for  the  amount  of 
the  note,  and  defendant  appealed  in  error.  The  only 
error  assigned  is  to  the  charge  of  the  Court  as  to 
the  manufacturer's  liability  on  implied  warranty.  It 
is  as  follows:  *'The  manufacturer  warranted,  im- 
pliedly, that  the  casting  was  suitable  for  the  purpose 
for  which  it  was  designed,  ordered,  and  manufactured, 
and  that  if  the  casting  or  piston  head  was  constructed 
on  the  plan  or  design  proper  for  the  purpose  for 
which  it  was  intended,  and  if  made  of  the  proper 
material  and  cast  in  the  proper  manner,  and  if  the 
manufacturer  had  taken  all  precautions  known  to  have 
the  piston  head  properly  made,  and  if  it  was  of  the 
proper   dimensions,    and  if    no   defect    could    be   ascer- 
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tained  or  found  in  the  same  after  a  close  inspection, 
using  the  most  approved  tests  for  that  purpose,  that 
then  the  manufacturer  would  not  be  liable  for  a 
latent  defect  inside  of  the  casting  which  could  not 
be  found  by  any  inspection  short  of  breaking  and 
destroying   the   casting." 

This  charge  is  erroneous.  It  assumes  the  non- 
liability of  a  manufacturer  for  latent  defects,  if 
proper  tests  had  been  applied  to  the  discovery  of 
such  defects  by  him,  and  they  had  not  been  found. 
This  is  the  rule  when  applied  to  the  purchaser  of 
machinery  who  is  sued  by  persons  injured  in  its 
use,  but  is  not  the  rule  as  applied  to  the  manu- 
facturer who  makes  and  sells  to  a  purchaser  ma- 
chinery for  a  special  purpose.  In  that  case  the 
manufacturer  warrants  against  latent  defects  that  the 
machinery  is  reasonably  fit  for  the  use  to  which  it 
is  to  be  applied.  He  does  not  warrant  (in  the  ab- 
sence of  express  contract)  that  it  is  perfect,  or  the 
best  for  that  purpose,  but  only  that  it  is  reason- 
bly  fit  and  proper  for  the  use  designed.  Overton 
V.  PKelan^  2  Head,  445;  Kellogg  Bridge  Co.  v. 
Thos,  H,  Uamilton^  110  U.  S.  Sup.  Ct.  Rep., 
108  (Law.  Co-op.  Ed.,  Book  28,  p.  86);  Hoe 
V.  Sanlom,  78  Am.  Dec,  163  (21  N.  Y.,  562); 
Bragg  v.  Mm^rill,  24  Am.  Rep.,  102  (40  Vt,, 
46). 

On  the  merits  of  this  case  it  was  a  matter  of 
serious  controversy  whether  defendant  had  not  done 
all   that    was    required    of    it    under    this   rule.      The 
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casting  ordered  appeared  to  be  perfect.  The  only 
defect  (discovered  after  it  broke)  was  that  there 
were  certain  blow  holes  inside  of  it,  which  could 
not  be  discovered  by  outside  observation  or  test. 
It  appeared  in  proof  that  it  is  impossible  to  make 
a  casting  without  blow  holes,  but  there  was  evi- 
dence indicating  that  these  were  of  unusual  size,  and 
that  this  casting  was  exceptionally  defective.  In  the 
latter  case  the  defendant  might  be  liable,  which  it 
certainly  would  not  be  if  only  such  blow  holes  ex- 
isted as  were  or  might  be  the  natural  result  of 
the  process  of  manufacture  from  good  material  in 
the  usual  way.  If  one  orders  a  casting  which 
cannot  be  made  without  blow  holes,  there  is  no 
warranty  implied  that  he  will  receive  one  without 
blow  holes,  but  there  is  a  warranty  that  he  may  not 
expect  any  more  or  larger  blow  holes  than  is  usual 
in  the  process  of  manufacture  designed  to  supply 
such  articles  tit  and  proper  for  use.  It  does  not 
clearly  appear  that,  even  granting  the  blow  holes 
in  this  machinery  were  unusual,  the  breaking 
was  thereby  occasioned,  but  enough  appears  to  re- 
quire that  this  question  be  submitted  to  the  jury  on 
a  correct  charge  along  with  the  other  questions  in- 
volved, and  especially  with  that  already  indicated, 
that  in  making  an  order  for  a  casting,  in  which 
blow  holes  were  unavoidable,  there  was  no  warranty 
that  a  purchaser  would  receive  one  without  blow 
holes,  but  only  that  such  blow  holes  would  not  be 
unusual    or    avoidable    by   the    exercise   of    necessary 
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care  and  skill  in  the  manufactare,  to  make  the  ma- 
chine reasonably  fit  and  proper  for  use  by  elimi- 
nating them  if  practicable,  according  to  the  usual 
approved   method   of  casting   such   machinery. 

The  judgment  will    therefore   be   reversed   and   the 
case   remanded   for   a   new   trial. 
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Felton  V.   Horner. 

{Knoxville.      November    1,    1896.) 

Com MOK  Carrier.    LiaMlUy  for  injMry  to  passenger  on  freight  train, 

A  passengfer  taking  a  freight  train  aasumes  the  increased  risks 
and  diminution  of  comfort  incident  to  that  mode  of  travel,  and 
he  cannot  recover  for  an  injury  resulting,  without  the  carrier's 
negligeneCf  from  the  usual  and  necessary  incidents  of  operat- 
ing such  trains,  such  as  jars  and  jerks  in  coupling  cars,  which 
he  negligently  fails  to  observe  and  guard  against. 

Cases  cited  and  approved:  17  Wall.,  357;  95  U.  S.,  3dl;  27  Am.  & 
Eng.  R.  R.  Cas.,  216;  34  Id,,  557;  16  111.,  568. 


FROM    RHEA. 


Appeal  in  error  from  Circuit  Court  of  Rhea 
County.      J.    G.    Parks,    J. 

A.  P.  Haggard,  and  Richmond,  Chambers  & 
Head   for   Felton. 

BuRKETT,    Miller  &  Mansfield  for  Horner. 

Beard,  J.  The  defendant  in  error  was  a  pas- 
senger traveling  in  a  ** caboose"  of  a  local  freight 
train  operated  by  plaintiflf  in  error,  and  was  injured 
while  the  train  was  engaged  in  necessary  switching 
at  an   intermediate   station   between  the  termini  of  her 
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route.  She  was  about  sixty-three  years  of  age,  and, 
at  the  time  of  the  accident,  was,  and  had  been  for 
a  number  of  years,  crippled,  to  some  extent,  from  a 
dislocation  of  one  of  her  hips.  For  the  use  of  such 
persons  as  saw  proper  to  travel  on  this  freight 
train,  there  were  fixed  seats  along  the  side  of  the 
caboose.  While  the  train  was  engaged  in  swit<;hing, 
the  defendant  in  error  rose  from  the  seat  she  had 
been  occupying,  and  walked  to  the  bucket  of  water 
placed  at  the  other  end  of  the  caboose,  and,  while 
in  the  act  of  drinking,  the  cars  came  together  with 
a  shock  sufficiently  violent  to  throw  her  to  the  floor, 
as  a  result  of  which,  she  received  serious  injuries. 
To  recover  damages  for  these  injuries  this  suit  was 
brought,  the  declaration  averring  that  they  resulted 
from  the  '<  carelessness,  recklessness,  negligence,  and 
unskillfulness''  of  the  defendant,  ^^in  the  manage- 
ment of  its  train  of  cars."  On  the  trial  the  jury 
returned  a  verdict  in  favor  of  the  plaintiff  below 
for  $650,  and,  the  trial  Judge  declining  to  grant  a 
new  trial,  but  causing  a  judgment  to  be  entered, 
the   receiver   has   appealed   to   this   Court. 

The  record  discloses  the  fact  that  the  defendant 
in  error  was  familiar  with  railroads;  that  she  had 
often  ridden  on  passenger  trains,  and  once  before  on 
a  freight  train;  that  for  one  or  two  years  she  had 
lived  very  near  and  in  full  view  of  a  station  of  this 
road,  and  had  watched  the  operation  of  switching 
the  cars  of  freight  trains;  that  she  had  frequently 
seen,    while   this   work  was   being   done,   the   cars   run 
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back  against  the  caboose,  and,  to  use  her  own  words, 
**had  heard  the  noise,"  and  had  observed  the  '*]olt 
of  the  cars  when  they  hit  tDgether  in  taking  up  and 
when  they  gave  out  slack,  many  a  time."  In  ad- 
dition, the  evidence  shows  that  while  this  shock  from 
the  coupling  of  the  cars  was  severe  enough  to  knock 
down  the  defendant  in  error,  or  cause  her  to  fall 
down  (for  her  testimony  puts  it  in  this  alternative 
form),  yet  it  was  no  greater  than  is  usual  or  nec- 
essary in  the  switching  or  coupling  of  a  freight  train. 
It  is  true  that  when  a  railroad  company  takes 
one  as  a  passenger  in  the  caboose  attached  to  its 
freight  train,  the  '<  highest  degree  of  carefulness  and 
diligence  is  expressly  exacted."  Railroad  Co.  v.  Lock- 
wood^  17  Wall.,  357;  Indiana  db  St.  Louis  Railroad 
Co.  V.  Horat,  95  U.  S.,  291.  But  < 'undoubtedly  a 
passenger  taking  a  freight  train  takes  it  with  the  in- 
creased risks  and  diminution  of  comfort  incident  thereto; 
and  if  it  is  managed  with  the  care  requisite  for  such 
trains,  it  is  all  those  who  embark  on  it  have  a  right 
to  demand."  Chica^o^  etc.^  Railroad  Co.  v.  Hazzard^ 
26  111.,  373.  So  that  this  rule  of  diligence  in  car- 
ing for  the  safety  of  passengers,  while  it  imposes 
the  duty  of  great  vigilance  upon  the  common  car- 
rier, yet  has  its  limitations.  As  was  said  by  the 
Supreme  Court  of  the  United  States  in  Indiana  i& 
SL  Louis  Railroad  Co.  v.  Ilorst^  supra^  *'the  terms 
in  question  do  not  mean  all  the  care  and  diligence  the 
human  mind  can  conceive  of,  nor  such  as  will  ren- 
der   the   transportation    free   from   any   possible   peril. 


582  KNOXVILLE : 


Felton  V,  Homer. 


nor  such  as  would  drive  the  carrier  from  his  busi- 
ness. It  does  not,  for  instance,  require,  with  re- 
spect to  either  passenger  or  freight  trains,  steel 
rails,  and  iron  or  granite  cross-ties,  because  such 
ties  are  less  liable  to  decay,  and  hence  safer  than 
those  of  wood;  nor  upon  freight  trains  air-brakes, 
bell-pulls,  and  a  brakeman  upon  every  car,  but  it 
does  require  everything  necessary  to  the  security  of 
the  passenger  upon  either,  and  reasonably  consistent 
with  the  business  of  the  carrier  and  the  manner  of 
con  veyance   employed. ' ' 

While  the  duty  of  diligent  care  upon  the  part  of 
the  common  carrier  in  looking  after  the  safety  of 
his  passenger  is  not  diminished  by  reason  of  the 
fact  .that  he  is  traveling  on  a  freight  train,  yet,  in 
view  of  the  known  risks  incident  to  such  travel,  the 
duty  of  caution  upon  his  part  is  correspondingly  in- 
creased. Harris  v.  IL  i&  St.  J.  H.  H.  (Mo.),  27 
A.  &  E.  R.  R.  Cas.,  216;  Smith  v.  R.  cfe  2>.  H. 
R.  (N.  C,  1888),  3i  A.  &  E.  R.  R.  Cas.,  657; 
a    cfe    G.   R.    R.    V.    Fai/,    16   111.,    568. 

In  Wallace  v.  Weste7m  North  Caivlina  Railroad^  98 
N.  C,  94  (S.  C,  34  A.  &  E.  R.  R.  Cas.,  653),  the 
Court  says:  *'A  caboose  attached  to  a  freight  train 
does  not  furnish  all  the  appliances  and  conveniences 
for  the  safety  and  comfort  of  {mssengers  that  are 
furnished  for  passenger  trains,  and,  while  it  is  the 
duty  of  the  company  carrying  passengers  on  such 
a  train  to  exercise  any  reasonable  care  and  take 
any   precaution   against   injury   or   damage   to   the   life 
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of  such  passengers  which  the  appliances  for  that 
mode  of  transportation  will  admit  of,  it  is  also  the 
duty  of  the  passenger  who  travels  on  such  a  train, 
with  full  knowledge  of  the  increased  risk  incidental 
thereto,  to  be  correspondingly  careful  in  guarding 
against  injury  by  reason  of  the  risk  incidental,  to 
such  mode  of  travel.  An  act  may  be  negligent  or 
not,  according  to  attendant  circumstances;  an  acf  on 
a  regular  passenger  train,  with  air-brakes  and  other 
appliances  to  secure  smooth  and  comfortable,  as  well 
as  safe,  travel,  may  not  be  at  all  negligent  in  the 
passenger,  while  the  same  act  in  a  < caboose'  might 
be   careless   or   negligent." 

The  evidence  in  the  case  at  bar  is  that  the  jars 
and  jerks  in  the  train  in  which  defendant  was  at 
the  time  of  the  injury  complained  of,  were  not 
greater  or  more  violent  than  were  usual  and  necessary 
in  coupling  and  uncoupling  such  a  train,  and  that 
the  employees  in  charge  were  skillful  and  competent. 
The  evidence  also  tends  strongly  to  show  that  the 
defendant  in  error  would  not  have  been  injured  if 
she  had  retained  her  seat,  as  there  were  several 
other  persons  in  the  caboose  at  the  time,  and  no  one 
else  sustained  an  injury.  With  the  knowledge  which 
defendant  in  error  admits  she  possessed  as  to  the 
violence  of  the  concussions  that  usually  occurred  in 
coupling  and  uncoupling  the  caboose  attaclipd  to 
freight  trains,  and  especially  in  view  of  her  age  and 
the  infirm  condition  in  which  a  previous  physical 
injury   had    placed    her,   it    is    clear    to    us   that   her 
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failure  to  observe  that  precaution  which  these  cir- 
cumstances made  proper  and  necessary,  directly  and 
proximately  contributed  to  the  accident  for  which 
she   seeks   a   recovery   in   this   case. 

While  the  charge  of  his  honor,  the  trial  Judge, 
was  admirable  in  character  and  statement,  and,  in  a 
general  way,  embraced  the  principles  herein  indicated, 
yet,  we  think  the  plaintilSf  in  error  had  the  right 
to  have  put  to  the  jury  its  theory  of  contributory 
negligence  as  being  the  proximate  cause  of  the  in- 
jury received  by  defendant  in  error,  in  a  concise 
and  sharply  defined  instruction,  and  that  he  erred 
in  declining  to  grant  to  plaintiff  the  special  request, 
which  was  in  the  following  words:  *'If  the  jury 
believe,  from  the  evidence,  that  •  the  plaintiff  knew, 
or  by  the  exercise  of  ordinary  care  could  have 
known,  that  the  train  had  been  stopped  to  do  some 
switching,  and  by  the  exercise  of  ordinary  care 
could  have  known  that  a  part  of  the  train  was 
likely  to  be  backed  against  the  part  to  which  the 
caboose  was  attached,  and  that  some  concussion  or 
jar  would  be  likely  produced  in  the  caboose;  and 
that  the  plaintiff,  without  thinking  of  the  approach 
of  the  cars,  and  without  paying  any  attention  to 
whether  the  cars  were  approaching  or  not,  left  her 
seat  to  get  water,  and  stood  up  in  the  car,  and 
was  thrown  down  and  injured,  when  she  would  not 
have  been  had  she  kept  her  seat,  then  the  plaintiff 
could   not   recover  because  of   her  contributory  fault." 

For  this  error  the  cause  is  reversed,  and  re- 
manded  for   a   new   trial. 
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Gardenhire   V.    King. 
{Knox'oille.      November   11,    1896.) 

Judgment  Lien.    Mum  he  enforced  within  twelve  months. 

Cnles8  a  judgment  lien  is  enforced  by  sale  of  the  lands  within 
twelve  months  after  rendition  of  the  judgment,  it  will  not 
prevail  against  subsequent  iDCumbrances,  even  where  sale  was 
delayed  by  agreement,  and  execution  was  levied  and  bill  filed 
within  the  twelve  months  to  enforce  the  lien. 

Code  construed:  i  4708  (S.);  i  3694  (M.  &  V.);  I  2980  (T.  &  S.). 

Cases  cited:  Porter  v.  Cocke,  Peck,  30;  Harrison  v.  Wade,  3  Cold., 
505. 


FROM     RHEA. 


Appeal  from  Chancery  Court  of  Rhea  County. 
T.    M.     McCONNELL,    Ch. 

Snodgrass   &   Smith   for   Gardenhire. 

V.    C.    Allen   for   King. 

B.    G.    McKenzie   for   Jones. 

A.    P.    Haggard   for    Bank. 

Beard,  J.  The  bill  in  this  cause  was  filed  by 
complainant  as  a  judgment  creditor  of  defendants, 
Jenkins   and   King,    alleging    that    he   had   caused   ex- 
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ecution  to  be  issued  and  levied  upon  the  real  prop- 
erty of  defendant,  King,  and  that,  by  reason  of  cer- 
tain conveyances  of  this  property  made  by  the  latter, 
and  the  levy  of  certain  Justices^  executions  thereon 
subsequent  to  the  date  of  complainant^ s  judgment, 
there  was  some  embarrassment  in  the  enforcement  of 
his  claim,  and  he  therefore  asked  the  aid  of  the 
Chancery  Court  in  clearing  the  difficulties  out  of  his 
way  and  making  eflfectual  the  lien  of  his  levy.  His 
execution  debtors,  as  well  as  the  parties  claiming 
under  these  subsequent  conveyances  and  levies,  were 
joined  as  defendants  to  this  bill.  These  parties,  in 
due  time,  answered,  denying  that  complainant  had 
superior  rights  to  or  equities  in  the  property  in 
question,  and  they  set  up  and  sought  to  maintain 
their   respective   interests   in   the   same. 

It  appears  from  the  record  in  the  case  that  the 
judgments  of  complainant  were  rendered  by  the  Chan- 
cery Court  of  Rhea  County  on  the  thirteenth  of  July, 
1893;  that  the  executions  on  these  judgments  were 
issued  and  levied  on  the  twenty-first  of  June,  1894, 
and  that  within  a  few  days  thereafter  this  bill  was 
filed.  It  further  appears  that  the  legal  title  to  this 
property,  at  the  date  of  their  rendition,  was  in  the 
judgment  debtor.  King,  and  that  there  was  no  ob- 
struction in  the  way  of  its  being  subjected  to  the 
payment  of  these  judgments,  save  that,  when  ren- 
dered, complainant  had  caused  to  be  placed  of   record 


o ' 


an  agreement  that  execution  should   not   issue  thereon 
for   ten   months    thereafter. 
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It  will  thus  be  seen  that  at  the  time  of  the  is- 
suance of  complainant^  8  executions,  almost  twelve 
months  from  the  date  of  his  judgments  had  expired, 
and  the  only  question  here  presented  is,  has  he,  by 
filing  this  bill,  kept  alive  the  lien  which  the  statute 
gave  him  on  the  real  property  of  his  debtor  so  that 
he  overrides  the  conveyances  and  levies  made  sub- 
sequent to  this  date,  but  prior  in  point  of  time  to 
the  levy  of  his  executions?  It  is  apparent  that  he 
must  be  prepared  to  maintain  the  continued  existence 
of  his  judgment  lien,  because  it  is  only  with  that 
he  antedates  these  defendants,  who  have  thus  secured 
their   liens    by   conveyances   and   otherwise. 

Section  3694  of  the  (M.  &  V.)  Code  provides, 
that  <<  judgments  and  decrees  obtained  in  any  Court 
of  record  of  this  State,  in  the  county  where  the 
debtor  resides  at  the  time  of  rendition,  shall  be  a 
lien  upon  the  debtor's  land  from  the  time  the 
same  was  rendered, '^  while  §  3696,  of  the  same 
Code,  is  in  these  words:  '*The  lien  thus  given  will 
be  lost,  unless  an  execution  is  taken  out  and  the 
land  sold  within  twelve  months  after  the  rendition 
of  judgment  or  decree."  The  rights  of  complainant 
depend  upon  these  sections  of  the  Code.  Without 
the  aid  of  the  statute  the  judgment  creditor  has  no 
lien  on  the  real  estate  of  his  debtor,  as  none  existed 
at  common  law.       Porter's  Lessee   v.    Cocke^  Peck,  30. 

This  lien  is  one  that  affects  only  the  legal  title. 
Where  the  debtor  has  such  legal  title,  then,  how- 
ever   many  liens   may  be   placed  upon   it    or   convey- 
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ances  have  been  made  of  it,  within  the  twelve 
months  succeeding  the  date  of  the  judgment,  they 
do  not  and  cannot  interfere  with  this  superior  stat- 
utory lien.  But,  to  make  it  effectual  against  claims 
inferior  only  because  they  are  junior  in  age,  the 
creditor  must  take  out  his  execution  and  sell  his 
debtor's  property  '* within  twelve  months."  Failing 
to  sell  within  that  time  is  as  fatal  to  this  lien  as 
if  he  had  neglected  altogether  to  take  out  his  execu- 
tion. Nor  is  it  extended  beyond  the  statutory  period 
because  the  creditor  has,  by  an  agreement  with  his 
debtor,  prevented  himself  from  calling  for  an  execu- 
tion during  the  whole  or  the  greater  part  of  that  time. 
This  is  a  misfortune  which  the  law  has  made  no 
provision  for.  Nor  can  he  extend  or  perpetuate  it 
by  resorting  to  a  Court  of  Equity.  Harrhon  v. 
^yade,    3    Cold.,    506. 

In  the  case  at  bar,  the  remedy  which  the  stat- 
utes gave  complainant  was  clear.  His  judgments 
were  final  and  unappealed  from.  His  debtor  was, 
at  their  date,  the  legal  owner  of  the  real  estate 
which  he  now  seeks  to  reach.  But  for  the  fact 
that  he  tied  his  own  hands  by  an  agreement  for 
suspension,  his  executions  might  have  been  issued  and 
the  property  have  been  sold,  and  his  and  the  pur- 
chaser's right  at  such  sale  would  have  prevailed.  The 
fact  that  others  had  taken  conveyances  of  and  se- 
cured levies  on  the  property  in  the  meantime,  would 
have  been  altogether  unimportant.  But,  unfortunately 
for   complainant,    his    judgment    lien   expired   within   a 
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very  few  days  after  the  filing  of  his  bill  in  this  cause, 
and  whatever  rights  he  had,  at  the  hearing  of  the 
cause  by  the  Chancellor,  depended  alone  upon  the 
lien  acquired  by  the  levy  of  his  executions,  and 
this  was  subordinate  to  the  rights  of  such  of  the 
defendants  as  may  have  made  legal  levies  or  secured 
ho7ia  fide  and  properly  registered  conveyances  prior 
thereto. 

We   think    there    was    no    error    in   the   decree   of 
the   Court  of   Chancery   Appeals,    and   it  is  affirmed. 
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ll^wo|  Cowan    v.    Muech. 

[KnoxvUh.      November    11,    1896.) 

1.  Court  of  Chanceby  Appeals.    Decision  and  Jlnding  of  a  majority 

legal  and  valid. 

The  decision  and  finding  made,  over  objection  properly  inter- 
posed, by  two  of  the  three  judges  constituting  the  Court  of 
Chancery  Appeals,  without  the  presence  or  participation  of 
the  other  member  at  any  stage  of  the  proceedings,  are  legal 
and  valid,  although  the  statute  creating  said  Court  does  not, 
in  terms,  make  a  majority  of  its  members  a  quorum,  and  pro- 
Tides  for  filling  the  place  of  an  absent  member  by  appoint- 
ment.    (Post,  pp.  592-602.) 

Constitution  construed:  Art.  VI.,  {  2. 

Act  construed:  Acts  1895,  Ch.  76. 

Code  construed:  {{  69,  375  (S.);  22^6,  343  (M.  &  V.);  {{59,  397a 
(T.  &  S.). 

Cases  cited  and  distinguished:  Radford  Trust  Co.  v.  Lumber  Co., 
92  Tenn.,  136;  Austin  v.  Harbin,  95  Tenn.,  600;  79  U.  S.,  396; 
21  Wend.,  211;  7  Cowan,  529;  1  B.  &  P.,  229;  2  Atkins,  212;  1 
Doug.,  119;  52  Ver.,  87  (S.  C,  36  Am.  Rep.,  734). 

2.  Same.     Objection  to  competency  properly  made  by  petition  to  rehear. 

The  objection  that  a  majority  of  the  Court  of  Chancery  Appeals 
could  not,  in  the  absence  of  one  of  its  members,  hear  and  de- 
termine a  cause,  is  not  waived,  though  presented  for  the  first 
time  by  petition  to  rehear,  where  the  cause  was  argued  before 
a  full  bench,  and  afterwards  considered  and  decided  in  the  ab- 
sence of  a  member.     (Post,  pp.  592-595.) 

3.  Statutes.     Construed  in  the  light  of  Code  provisiotis. 

Although  the  Code  provision  that  ''all  words  giving  a  joint  au- 
thority to  three  or  more  persons  or  officers,  give  such  authority 
to  a  majority  of  such  persons  or  officers,  unless  it  is  otherwise 
declared,"  is,  by  its  terms  and  context,  applicable  only  to  the 
Code  and  the  body  of  law  embraced  therein ;  yet,  it  may  be 
looked  to,  as  indicative  of  the  spirit  and  policy  of  our  legis- 
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lation  in  the  construction  of  subsequent  statutes,  so  as  to  build 
up  an  uniform  and  harmonious  system.     (Post^  pp,  5^,  596.) 

Code  construed:  ?  69  (S.);  {  56  (M.  &  V.);  I  59  (T.  &  S.). 


FROM     COCKE. 


Appeal  from  Chancery  Court  of  Cocke  County. 
John   P.    Smith,    Ch. 

Washburn,  Pickle  &  Turner,  and  H.  N.  Cate 
for   Cowan. 

McSween  &  MiMS  and  Shields  &  Mountcastle 
for   Murch. 

Wilkes,  J.  This  bill  was  filed  to  enforce  a 
vendor's  lien  for  purchase  money  notes,  and  to 
set  aside  a  subsequent  conveyance  of  the  land  cov- 
ered by  the  lien,  upon  the  ground  of  fraud,  and 
notice  that  the  lien  of  the  vendor  was  outstanding. 
The  Chancellor  granted  the  relief  prayed,  and  de- 
fendants appealed  and  assigned  errors.  The  case  has 
been  heard  by  the  Court  of  Chancery  Appeals,  and 
the  decree  of  the  Chancellor  reversed  so  far  as  it 
decreed  that  the  conveyance  of  the  land  be  set  aside. 
Complainants  are  allowed,  however,  to  sell  the  lands, 
and  to  take  the  surplus  proceeds  after  the  payment 
of  the  amounts  due  to  defendants.  Stead  &  Carver, 
the   subsequent  grantees,    which   amounts   are   declared 


592  KNOXVILLE : 


Cowan  V.  Murch. 


a  first  lien  or  incumbrance  on  the  property.  Com- 
plainants have  appealed  to  this  Court  and  assigned 
errors.  The  Court  of  Chancery  Apj>eals  finds,  as 
facts,  that  complainants  sold  the  lands  to  Murch,  and 
made  him  an  absolute  conveyance  of  the  same,  re- 
taining a  lien  in  the  purchase  money  notes  but  none 
in  the  conveyance;  that  Stead  &  Carver,  without  any 
notice  of  any  lien,  and  on  the  faith  of  the  absolute 
deed  to  Murch,  made  him  a  loan  of  $3,500  and  took 
a  deed  of  trust  on  the  land  to  secure  the  same; 
that  complainants  knew  of  this  deed  of  trust,  and 
made  no  objection  to  the  same  until  nearly  a  year 
afterwards,  and  when  the  scheme  for  which  the  land 
was  bought  proved  a  failure,  and  hence  they  were 
not  entitled  to  set  aside  the  conveyance  in  trust,  but 
must  take  in  subordination  to  it.  It  follows  from 
the  finding  of  facts  that  the  Court  of  Chancery  Ap- 
peals was  correct  in  granting  the  decree  it  did,  and, 
if  there  were  nothing  else  in  the  case,  their  decree 
must  be  affirmed.  It  is  insisted,  however,  that  only 
two  members,  out  of  the  three  Judges  composing  the 
Court  of  Chancery  Appeals,  considered  the  case  and 
rendered  the  finding  of  facts  and  final  decree  in  the 
cause,    and   this   is   assigned   as   error. 

It  appears  that  argument  of  the  case  was  had 
before  the  full  bench  on  October  7,  1895;  that  the 
cause  was  kept  under  advisement  until  November  5, 
1895,  when  an  opinion  was  filed,  signed  by  two  of 
the  Judges  of  the  Court.  A  decree  was  entered  in 
accordance   with    the    opinion    and    without    exception 
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on  November  6,  1895.  On  November  8,  1895, 
complainants  filed  a  petition  to  rehear  the  cause, 
assigning  as  one  of  the  grounds  for  rehearing,  that 
while  the  cause  was  heard  by  the  full  Court, 
still  it  had  been  considered  by  only  two  members 
of  the  Court,  and  the  opinion  rendered  had  been 
concurred  in  by  only  two  members,  and  it  was 
asked  that  the  cause  be  reconsidered  by  the  full 
bench.  This  petition  was  presented  to  the  Court 
while  only  two  members  were  on  the  bench,  the 
third  being  absent  on  account  of  sickness  in  his 
family,  and  the  petition  was  dismissed  November  9, 
1895,  by  the  same  two  Judges.  At  this  time, 
upon  entering  the  decree  dismissing  the  petition, 
complainants  excepted  to  the  action  of  the  Court 
because  only  two  members  had  considered  and  con- 
curred in  the  conclusion.  These  facts  appear  from 
the  recital  in  the  opinion  on  petition  to  rehear,  and 
finding  of  the  two  Judges,  and  in  the  decision  ren- 
dered by  them,  and  in  the  decree  as  entered  upon 
the  minutes  of  the  Court.  The  question  presented 
under  this  state  of  the  record  and  the  assignment 
of  errors,  is  this:  Can  the  decision  and  findings  of 
the  Court  of  Chancery  Appeals  be  sustained,  over 
objection,  when  the  argument  of  the  case  has  been 
heard  by  the  full  bench  of  three  Judges,  and  only 
two  have  conferred  and  consulted  in  regard  to  it, 
and  only  two  have  engaged  and  concurred  in  the 
findings  and  final  determination  of  the  case,  the 
third    member    being    unavoidably  absent? 

13  P— 38 
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It  is  insisted  that  the  question  has  been,  in 
principle,  virtually  settled  by  the  cases  of  Had- 
Jm'd  TtmM  Co.  v.  Th^  Lumber  Co.^  8  Pick., 
136,  and  Amtin  v.  HarUn,  11  Pick.,  600.  The 
first  of  these  cases  arose  in  the  Supreme  Court, 
and  it  was  held  that,  under  the  constitutional 
and  statutory  provisions  relating  to  that  Court,  three 
members  constituted  a  quorum  to  transact  business. 
The  case  further  holds,  referring  to  special  Judges, 
that  objections  to  competency  of  a  Court,  or  any 
member  of  it,  must  be  made  on  the  hearing, 
or  when  the  action  complained  of  is  had. 
Unquestionably  this  is  so,  but  is  that  principle 
decisive  of  this  case?  Here  the  argument  was 
heard  before  a  full  Court,  and  no  objection  would 
lie.  Neither  counsel  nor  litigant  could  know  in  ad- 
vance whether  the  deliberation  over  the  case  would 
be  made  by  the  full  Court,  or  only  a  portion  of 
it,  and  hence  there  was  no  opportunity  for  excep- 
tion. When  the  finding  of  facts  and  opinion  of  the 
Court  were  promulgated,  neither  litigant  nor  counsel 
could  know  whether  all  or  only  a  part  of  the  mem- 
bers had  participated  in  the  consideration  of  the 
case  until  after  the  opinion  was  delivered  and 
handed  down;  for  one  member  of  the  Court  may, 
and  always  does,  deliver  the  opinion,  even  when  all 
deliberate  and  concur.  No  objection  would  have 
lain  to  the  delivery  of  the  opinion  with  only  two 
members  on  the  bench,  if  all  concurred  in  the  con- 
sideration.      As    a    matter    of    fact,    only   one    could 
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deliver  the  opinion,  and  no  objection  would  lie  to 
bis  doing  so,  if  two  members  were  present.  Com- 
plainant,  therefore,  had  no  alternative  but  to  wait, 
and  no  remedy  but  to  petition  for  a  rehearing,  so 
soon  as  he  came  into  a  knowledge  of  the  facts,  and 
cannot,  therefore,  be  considered  as  having  waived 
any  rights,  or  as  having  given  his  consent  to  the 
hearing   of  the   case   by   a   part  of  the   Court 

In  the  case  of  Aicstin  v.  Harhin^  11  Pickle,  it 
was  held  that  a  majority  of  the  Court  (or  two  mem- 
bers) might  concur  in  the  findings  and  opinion,  and 
the  decree  would  not  be  invalid  for  that  reason,  and 
that  it  was  not  required  by  the  Act  to  be  signed 
at  all.  But  the  question  as  to  whether  the  entire 
Court  must  consider  and  confer  over  the  case,  though 
a  majority  concurring  might  decide  it,  was  not  con- 
sidered or  passed  upon.  We  do  not,  therefore,  un- 
derstand the  question  raised  in  this  case  to  have 
been  decided  in  either  of  the  cases  referred  to  and 
relied  upon  by  appellees,  and  the  question  is  an 
open   one. 

It  is  said  that  §56  of  the  Code  (M.  &  V.)  should 
be  considered  as  indicative  of  the  spirit  and  policy  of 
our  legislation.  This  section  is  in  the  following  terms: 
'*A11  words  giving  a  joint  authority  to  three  or  more 
persons  or  officers,  give  such  authority  to  a  majority  of 
such  persons  or  officers,  unless  it  is  otherwise  de- 
clared." This  section  is,  by  its  terms  and  context, 
applicable  only  to  the  Code  and  the  body  of  laws  em- 
braced  in  it;  but  it   is  insisted,  and   properly  so,  that 
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it  should  be  considered  in  the  construction  of  all 
subsequent  statutes,  so  as  to  build  up  an  uniform 
and   harmonious  system. 

The  Act  creating  the  Court  of  Chancery .  Appeals 
does  not,  in  terms,  provide  that  any  number  of  the 
members  of  the  Court  shall  constitute  a  majority  or 
quorum,  or  that  any  specified  number  must  concur 
in  the  consideration  or  in  the  decision  of  any  case. 
It  does  provide  that,  in  case  of  the  sickness  or  in- 
competency of  any  one  or  more  of  the  Judges  of 
the  Court,  such  vacancy  may  be  filled  by  appoint* 
ment  of  the  Governor,  and  unquestionably  the  parties 
might,  by  consent,  fill  the  vacancy  in  any  case  in 
which  it  thus  becomes  necessary,  and  the  party  thus 
selected    by   consent   could   act   as  a   Judge. 

The  Constitution,  in  Art.  VI.,  Sec.  2,  provides 
that  *Hhe  concurrence  of  three  of  the  Judges  of  the 
Supreme  Court  shall  in  every  case  be  necessary  to 
a  decision,"  and  the  necessary  implication  is,  that  a 
decision  may  be  reached  if  a  majority,  or  three,  of 
the  members  concur  in  the  decision,  but  less  than 
that  number  cannot  reach  a  decision.  Undoubtediv 
that  decision,  when  thus  reached,  may  be  announced, 
as  has  been  the  invariable  rule,  by  only  one  mem- 
ber  of   the   Court. 

It  was  held  in  Austin  v.  Harhin^  11  Pickle,  598, 
that  this  provision  of  the  Constitution  and  the  Act 
conforming  thereto,  §342  (M.  &  V.)  Code,  does  not 
apply  to  the  Court  of  Chancery  Appeals,  but  only 
to   the   Supreme   Court,  but   that  a   decision   and  find- 
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ing  by  two  members,  constituting  a  majority  of  the 
former  Court,  would  be  valid  and  legal  without  the 
concurrence,  or  over  the  dissent,  of  the  third  Judge. 
It  is  insisted  that  it  is  a  general  rule  of  law  and 
construction  that  whenever  a  body  is  by  law  con- 
stituted for  the  decision  and  determination  of  matters 
committed  to  them,  in  the  absence  of  any  provision 
directing  otherwise,  all  must  join  in  the  considera- 
tion of  the  matters  to  be  decided,  and  must  confer 
together  over  the  matters,  although  a  majority  may 
decide  after  such  conference.  There  appears  to  be 
quite  a  broad  distinction  in  such  cases  between  mat- 
ters  of   private   and   public   concern. 

The  rule  contended  for  is  tersely  stated  in  the 
text  in  2  Am.  &  Eng.  Enc.  L.  (2d  Ed.),  645, 
under  the  general  head  of  "Arbitration,"  that  in  mat- 
ters of  private  concern  all  must  concur  in  the  de- 
cision, and  it  is  added:  "It  is  different  in  matters 
of  a  public  character,  because  when  persons — as,  a 
bench  of  Judges — are  appointed  to  discharge  public 
duties,  the  decision  of  a  majority  is  generally  suffi- 
cient, yet  then  they  must  all  act  together  in  the 
proceedings   prior   to   the   judgment   or   award." 

In  Endlich  on  Interpretation  of  Statutes,  p.  605, 
the  rule  is  stated  as  follows:  "An  act  which  em- 
powers two  or  more  Justices  or  other  persons  to  do 
any  act  of  judicial,  as  distinguished  from  a  ministe- 
rial, nature,  impliedly  requires  that  they  should  all 
be  personally  present  and  acting  together  in  its 
performance,   whether     to    hear    the     evidence    or    to 
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view,  when  they  are  to  act  on  personal  ineiicc- 
tion,  to  consult  together  and  form  their  judgment." 
In  Sutherland  on  Statutory  Construction,  Sec.  390, 
it  is  said:  *'When  any  number  of  persons  are  ap- 
pointed to  act  judicially  in  a  public  matter,  they 
must  all  confer,  though  a  majority  may  decide." 
In  McCoy  v.  Curtice^  9  Wend.,  17  (24  Am.  Dec, 
115  and  note),  which  was  a  case  where  two  school 
trustees  acted  and  issued  warrant  to  collect  taxes,  it 
was  said:  '^When  power  is  delegated  to  two  or 
more  individuals  for  a  mere  private  purpose,  in  no 
respect  affecting  the  public,  it  is  necessary  that  all 
should  join  in  the  execution  of  it — thus,  arbitrators 
must  all  unite  in  an  award.  But  in  matters  of 
public  concern,  if  all  are  present,  the  majority  can 
act,  and  their  acts  will  be  the  acts  of  the  whole." 
The  same  principle  is  announced  in  Cooley  v.  O^  Con- 
ner'^ 79  U.  S.  Rep.,  396,  which  involved  the  action 
of  two  of  the  commissioners  of  direct  taxes,  and 
in  Craiker  v.  Crane^  21  Wend.,  211,  which  was  a 
case  where  commissioners  were  authorized  to  distribute 
stock  in  a  corporation  for  its  best  interests.  In  the 
latter  case  it  is  said:  ''It  has  long  been  perfectly 
well  settled  that,  when  a  statute  constitutes  a  board 
of  commissioners  or  other  officers  to  decide  any 
matter,  but  makes  no  provision  that  a  majority  shall 
constitute  a  quorum,  all  must  be  present  to  hear 
and  consult,  though  a  majority  may  decide."  Cit- 
ing Ex  parte  Rogers^  7  Cowan,  529,  and  notes  (which 
was    a    case    of    a    board    of    canal    commissioners). 
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See,  also,  34  Am.  Dec.,  p.  236,  note;  Gi^indley  v. 
Barkery  1  B.  &  P.,  229  (a  case  of  leather  com- 
missioners); Attorney-general  v.  Davy^  2  Atkins,  212 
(a  case  of  commissioners  to  choose  a  chaplain);  Scott 
V.  Detroit  et  als.y  \  Doug.,  119  (a  case  of  power 
delegated  to  trustees);  Downing  v.  Rxiger^  21  Wend., 
178  (a  case  of  overseers  of  the  poor);  Bank  v. 
Mouni  Tabor,  62  Ver.,  87;  36  Am.  Rep.,  734 
(which  was  a  case  of  town  commissioners  to  issue 
bonds). 

None  of  these  cases  cited  are  cases  in  which 
Courts,  strictly  speaking,  are  considered,  but  they 
are  cases  involving  bodies,  such  as  boards  of  school 
directors,  boards  of  canal  commissioners,  boards  for 
the  issuance  of  bonds,  boards  for  the  distribution  of 
stock,  and  other  bodies  exercising  judicial  or  quasi 
judicial  functions.  We  have  been  cited  to  no  case 
involving  the  power  of  a  majority  of  a  Court  of 
Judges  to  consider  and  decide  causes  submitted  to 
them,  or  a  majority  of  them,  and  we  have  been 
able  to  find  none  directly  upon  the  point,  when 
there  is  no  statutory  or  constitutional  provision  au- 
thorizing a  majority  to  act.  The  case  cited  of  At- 
torney-genefi^al  v.  Davy,  2  Atkins,  212,  appears  to 
recognize  a  distinction  between  individuals  exercising 
judicial  functions  and  a  regularly  constituted  Court 
of  Judges. 

It  is  insisted  the  rule  contended  for  by  appellant 
would  place  the  Court  of  Chancery  Appeals  most 
nearly   in   harmony   with   the    practice   of    this   Court; 
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that  three  Judges  of  this  Court  must  consider  every 
case,  and  that  it  would  be  unwise  and  incongruous 
for  like  cases  to  be  decided  by  two  members  of 
that  Court,  and  it  is  suggested  by  way  of  illustra- 
tion that  two  cases  may  be  upon  the  same  equity 
docket;  one  may  be  assigned  to  the  Court  of  Chan- 
cery Appeals,  and  be  considered  and  determined  by 
two  Judges  as  to  the  facts,  while  the  next  case,  not 
assigned,  must  be  considered  by  not  less  than  three 
members  of  this  Court.  But  this  reasoning,  if  car- 
ried out  to  its  end,  will  result  in  this,  that  while 
not  less  than  three  members  of  this  Court  must  con- 
cur in  every  decision,  only  two  will  be  required 
in  that  Court.  Another  result  would  be  that  law 
cases  could  be  decided  only  by  three  members  of 
this  Court,  while  chancery  causes  would  be  de- 
cided by  only  two  members  of  that  Court, 
at  least  as  to  the  facts.  By  parity  of  reasoning, 
if  all  of  that  Court  must  consider  and  confer  in 
every  case,  but  two  may  decide,  it  would  follow 
that  all  the  members  of  this  Court  must  consider 
and  confer  in  every  case,  though  three  may  concur 
in  the  decision  and  make  it  valid.  It  has  already 
been  held  that  the  constitutional  provisions  and  Act 
relating  to  this  Court  do  not  apply  to  the  Court 
of  Chancery  Appeals  (Austin  v.  Ilarbi?},  11  Pick., 
600),  and  an  attempted  analogy  run  between  the 
Courts  must  fail  in  many  particulars.  The  Courts 
are  diflFerent,  the  powers  different,  and  the  jurisdic- 
tions   different.       One     is    a   supreme    and    the    other 
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an  inferior  Court,  in  the  legal  and  constitutional 
sense.  It  has  never  been  held  indispensable  that  all 
the  members  of  this  Court  should  confer  together 
in  the  consideration  of  every  case,  but  under  this 
reasoning  the  constitutional  and  statutory  provisions 
do  not  stand  in  the  way  of  such  construction,  inas- 
much as  they  simply  provide  that  three  shall  concur 
in  the  decision,  without  laying  down  any  rule  for 
the   consideration   of    cases. 

It  was  held  in  Radford  Trust  Co.  v.  The  Lum- 
her  Co.^  8  Pick.,  136,  that  a  decision  of  this  Court 
concurred  in  by  three  members  would  be  valid,  al- 
though it  may  have  been  considered  by  less  than 
the  full  Court  of  five  members,  and  less  than  that 
number  had  conferred  'in  regard  to  it.  We  are  of 
opinion  that,  in  the  absence  of  one  member  of  the 
Court  of  Chancery  Appeals,  from  sickness  or  other 
reason,  the  two  remaining  members  may  hear,  con- 
sider, and  confer  together,  and  decide  the  causes  be- 
fore them.  While  it  is  always  best  to  have  a  full 
bench  at  every  stage  of  every  proceeding,  it  will 
not  vitiate  the  decision  if,  for  any  reason,  only  two 
of  its  Judges  consider  and  join  in  the  determination 
of  the  question.  It  has  been  held  that  two  may 
decide,  in  the  absence  of  the  third,  or  over  the  dis- 
sent of  the  third,  and  we  can  see  no  valid  reason 
why  two  may  not  consider  and  reach  the  decision 
which  two  are  competent  to  make.  That  Court  does 
not  sit  as  arbitrators  under  selection  of  the  parties,  and 
under  a  power  conferred  by  agreement  for  special  cases 
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or  purposes,  but  as  a  Court  provided  by  general  stat- 
utes, for  all  causes  properly  coming  before  it.  We 
are  of  opinion,  therefore,  that  the  finding  and  de- 
cision in  this  case  is  valid  and  legal;  and  under  the 
facts,  as  found,  the  proper  legal  conclusion  has  been 
reached;  and  the  decision  of  the  Court  of  Chancery 
Appeals  is  affirmed.  If  this  Court  were  of  the 
opinion  that  the  finding  was  not  legal,  it  would  only 
remand  in  order  that  the  cause  might  be  considered 
by  the  full  bench  of  the  Court  of  Chancery  Ap- 
peals, when  it  is  evident  the  same  two  Judges  could 
reach  the  same  result,  and  render  the  same  decision, 
even  if  the  third  one  should  be  of  a  different  opinion. 
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116     4821 


(Kiioxville.      November   12,   1896.) 

1.  CoxsTiTUTioNAL  Law.     Title  and  svhject  of  statutes. 

The  provision  of  Acts  1895,  Ch.  138,  exempting  debts  already 
contracted  from  the  prohibition  therein  made  ag'ainst  trans- 
fers of  property  to  preferred  creditors,  is  not  embraced  and 
covered  by  the  title  of  the  Act,  which,  in  terms,  provides  for 
and  admits  of  only  absolute  and  unqualified  prohibition  of 
such  preferences.  The  Act,  therefore,  violates,  in  this  partic- 
ular, the  prohibition  of  Art.  II.,  {  17,  of  the  Constitution,  that 
*'  no  bill  shall  become  a  law  which  embraces  more  than  one 
subject,  that  subject  to  be  expressed  in  the  title.     {Post^  irp. 

Constitution  construed:  Art.  II.,  J  17. 
Act  construed:  Acts  1895,  Ch.  128. 

3.  Same.     Same. 

The  provision  of  Acts  1895,  Ch.  128,  prohibiting*  creditors  from 
giving  preferences  '*by  permitting  judgments  to  be  taken  by 
default,*'  is  not  embraced  or  covered  by  the  clause  in  the  title 
of  the  Act  authorizing  the  prohibition  of  preferences  by  *'  con- 
fession of  judgment.*'  The  Act,  therefore,  violates,  in  this 
particular,  Art.  II.,  Sec.  17,  of  the  Constitution,  which  pro- 
vides that  *'no  bill  shall  become  a  law  which  embraces  more 
than  one  subject,  that  subject  to  be  expressed  in  the  title." 
{Post,  pp.  607-609.) 

Constitution  construed:  Art.  II.,  Sec.  17. 

Act  construed:  Acts  1895,  Ch.  138. 


3.  Same.     Law  of  the  kiiid. 

Acts  1895,  Ch.  128,  forbidding  all  transfers  of  property  to  prefer 
creditors,  or  that  **  would  have  that  effect,"  whether  made  by 
a  solvent  or  insolvent  debtor,  is  an  unconstitutional  invasion 
aud  deprivation  of  the  property  rights  of  the  citizen,  and  is 
void.     {Post,  pp.  609^14.) 
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Constitution  construed:  Art.  I.,  Sees.  8,  21. 

Act  construed:  Acts  1895,  Ch.  128. 

Case  cited  and  approved:  Stratton  Claimants  v.  Morris  Claimants, 
89  Tenn.,  497. 


FROM     HAMILTON. 


Appeal   from    Chancery  Court  of   Hamilton  County. 

T.     M.     McCONNELL,    Ch. 

Pritchard  &  SizER,  White  &  Martin,  and  A. 
W.    Gaines  for   Bank. 

CooKE,  SwANEY  &  CooKE,  and  Shepherd  & 
Frierson   for   Divine   Grocery   Co. 

Snodgrass,  Ch.  J.  The  bill  in  this  case  was 
filed  by  creditors  of  the  Divine  Grocery  Company, 
to  set  aside  several  conveyances,  and  subject  prop- 
erty conveyed  for  the  satisfaction  of  complainants^ 
debts.  Two  of  the  conveyances  were  held  by  the 
Chancellor  to  have  been  valid,  and  from  this  part  of 
the  decree  there  was  no  appeal;  the  other  two  were 
declared  to  be  void  as  in  violation  of  the  assignment 
Act  of  1895.  Defendants  appealed  and  assigned 
errors.  The  Act  is  contained  in  Chapter  128  of 
the  Acts  of  the  General  Assembly  of  that  session. 
It  was  approved  May  11,  and  took  effect  from  the 
date  of  its  passage,  and  is  found  on  pages  258, 
259,   260,  of   the  Acts  of  1895.     It   is   entitled,    ''An 
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Act  to  secure  to  creditors  a  p7'o  rata  distribution  of 
the  property,  estates,  and  assets  of  debtors,  and 
to  prevent  debtors  from  making  preferences  among 
creditors  by  assignments,  deeds  of  trust,  mortgages, 
deeds,  sale,  pledge,  or  by  any  other  form  of  trans- 
fer or  conveyance,  or  by  confession  of  judgment, 
and  to  repeal  Chapter  121  of  the  Acts  of  the  Gen- 
eral Assembly  of  the  State  of  Tennessee  of  1881, 
entitled,  *An  Act  to  secure  to  creditors  an  equal 
and  just  distribution  of  the  estates  and  assets  of 
debtors  who  make  general  assignments  for  the  bene- 
fit of  their  creditors,  and  to  prevent  the  giving 
of  preference  in  such  assignments,  or  by  other 
conveyance,  confession  of  judgment  by  default, 
or  collusion  in  contemplation  of  a  general  assign- 
ment.' " 

If  this  Act  be  valid,  then  certain  preferences  were 
given,  which,  according  to  its  provisions,  are  not 
permissible,  and  the  decree  of  the  Chancellor,  and 
of  the  Court  of  Chancery  Appeals  affirming  this  de- 
cree, are  correct.  If  it  be  invalid,  there  is  no 
objection  to  the  preferences  contained  in  these  deeds; 
and  the  question,  therefore,  to  be  determined,  is, 
whether   or   not   the   Act   is   constitutional. 

The  first  objection  urged  is  that  its  title  is  not 
broad  enough  to  cover  the  purposes  of  the  Act,  and 
that  the  Act  embraces  more  than  one  subject,  and 
it  therefore  violates  Art.  II.,  Sec.  17,  of  the  Con- 
stitution of  the  State,  which,  among  other  things, 
provides    that    <<  no    bill    shall    become    a    law    which 


606  KNOXVILLE : 


Bank  v.   Divine  Grocerv  Ck>. 


embraces  more  than  one  subject,  to  be  expressed  in 
the  title."  We  proceed,  therefore,  to  analyze  the 
Act,  to  determine  whether  it  is  obnoxious  to  this 
constitutional  provision.  The  title  of  the  Act  we 
have  already  quoted,  and,  leaving  out  so  much  of 
it  as  refers  to  the  repeal  of  a  former  law,  which, 
of  course,  covers  no  subject  other  than  that  repeal, 
we  quote  again  the  abbreviated  title:  *^An  Act  to 
secure  to  creditors  a  pro  rata  distribution  of  the 
property,  estates,  and  assets  of  debtors,  and  to  pre- 
vent debtors  from  making  preferences  among  credit- 
ors by  assignments,  deeds  of  trust,  mortgages,  deeds, 
sale,  pledge,  or  by  any  other  form  or  transfer,  or 
conveyance,    or   by   confession   of   judgment." 

It  will  be  seen  that  it  is,  in  general  and  specific 
terms,  to  prevent  debtors  from  making  preferences 
among  creditors  by  assignment,  deeds  of  trust,  mort- 
gages, deeds,  sale,  pledge,  or  by  any  other  form  or 
transfer,  or  conveyance,  or  by  confession  of  judg- 
ment. It  is  general,  absolute,  sweeping,  and  uncon- 
ditional to  prohibit  any  preference  without  limitation 
or  exception,  yet  the  eighth  section  of  this  Act  pro- 
vides as  follows:  "That  the  provision  of  the  Act 
shall  not  apply  to  any  assignment,  mortgage,  confes- 
sion of  judgment,  or  other  conveyance,  made  to  pay 
or  secure  an  indebtedness  contracted  prior  to  the 
passage  of  this  Act."  Here  it  is  obvious  that,  under 
a  title  of  one  subject  forbidding  a  preference,  an 
effort  is  made  to  legislate  by  limitation  that  per- 
mits  a   preference,    and    is    manifestly   not    in    accord 
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with,  or  pursuanoe  of,  the  title  of  the  Act,  and 
that  the  bill  embraces  this  subject  and  provision  for 
antecedent  debt  preference  not  contemplated  in,  but 
in  direct  antagonism  to  the  specific  terms  of  its  title. 
We  are  not  here  discussing  at  all  the  question  of 
the  power  of  the  Legislature  to  provide  for  such 
preference.  We  are  merely  determining  the  question 
whether  that  can  be  done  under  a  title  which  specific- 
ally  and   positively   forbids  any   preference. 

Again,  the  title  of  the  Act  is  to  prevent  prefer- 
ences, among  other  things,  '*  by  confession  of  judg- 
ment" [only],  so  far  as  Court  proceedings  are  referred 
to.  The  third  section  provides  that  any  confession  of 
a  judgment  by  debtors,  or  permitting  judgment  to 
be  taken  by  default,  fixing  a  lien  or  incumbrance  on 
any  of  the  debtor's  property,  estate,  or  assets,  and 
made  for  the  purpose  of  giving  preference  to  one  or 
more  creditors,  or  that  would  so  result,  shall  be 
held  illegal  and  void,  and  such  preferred  creditor  or 
creditors  shall  only  be  permitted  to  share  ratably  in  a 
distribution  of  such  debtor's  assets.  Here  it  is  again 
obvious  that  a  provision  has  been  inserted  in  the  Act 
of  a  most  vital  and  important  character — and  without 
which  it  is  presumed  that  Act  would  not  have  been 
passed — upon  a  subject  not  within  the  title  of  the 
Act.  It  is  clear  that  this  effort  to  legislate  against 
the  result  of  a  judgment  by  default,  is  entirely  be- 
yond the  legislation  contemplated  in  the  title  as  to 
the  effect  of  a  judgment  by  confession.  They  are 
not  synonymous   terms,    and    the  express   language   of 
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the  Act  clearly  shows  that  the  Legislature  did  not 
so  understand  them.  A  judgment  by  confession  is  one 
which  results  from  the  voluntary  agreement  of  the 
parties;  a  judgment  taken  by  default  is  one  result- 
ing either  from  the  fact  that  a  defendant  has  no  de- 
fense to  make,  or  does  not  appear  to  make  it.  If 
a  party  is  sued  upon  a  valid  obligation  to  which  he 
has  no  defense,  and  consequently  attempts  to  inter- 
pose none,  a  judgment  by  default  may  be  naturally 
and  properly  taken  against  him.  Under  this  section, 
it  is  denied  the  lien  effect  which  would  have  resulted 
had  he  come  forward  and  made  a  pretended  or  in- 
effectual defense.  There  can  be  no  reason  that  a 
debtor  should  be  compelled  to  make  a  defense  when 
he  has  none,  and  his  failure  to  do  so  when  he  has 
none  is  quite  a  different  thing,  in  fact  as  in  law, 
from  voluntarily  coming  forward  and  confessing  a 
judgment.  In  this  connection  we  are  not  unaware 
of  the  objection  which  might  be  suggested,  that  the 
form  of  a  judgment  by  default  in  Courts  of  Equity 
is  put  as  *'jf>;*<?  ca?ifesso^''^  or  ''for  confessed,"  "as 
if  confessed,"  but  neither  that  language  nor  the  effect 
of  such  judgment  is  a  judgment  by  confession.  The 
judgment  is  taken  "as  if"  or  "for"  t3onfessed,  but 
is  not  a  judgment  confessed  by  the  party.  Its  terms 
are  not  a  judgment  by  confession,  and  its  effect  is 
not  such.  It  is  only  such  judgment  as  is  given  a 
like  effect,  and  hence  the  expression  pro  confes%o^  or 
for  confessed.  The  title  of  the  Act  provided  for 
judgments  by  confession.      The  section  referred  to,   in 
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fact,  attempts  to  legislate  the  same  effect  for  judg- 
ment by  default  where  there  has  been  no  confession 
by  the  party,  and  is  therefore  beyond  the  scope  and 
purpose   of    the    title. 

The  second  section  of  the  Act  provides  that  when- 
ever any  assignment,  deed  of  trust,  mortgage,  deed, 
sale,  or  pledge,  or  any  other  conveyance  or  transfer 
of  a  part  or  portion  of  a  debtor's  property,  estate, 
or  assets,  is  made  for  the  purpose  of  preferring  one 
or  more  creditors,  or  would  have  that  effect,  it  shall 
be  illegal  and  void,  and  all  of  such  property,  estate, 
or  assets  shall  be  divided  jyro  rata  among  all  of  the 
creditors  of  said  debtor.  It  is  clear  that  this  abso- 
lutely prevents  the  transfer,  sale,  pledge,  or  mortgage 
of  all  or  any  part  of  the  property  of  any  debtor, 
however  solvent  or  insolvent,  for  the  payment  of  any 
debt,  however  large  or  small,  and  that  it  denies  him 
the  privilege  and  power  (denies  to  all  solvent  debtors, 
with  any  amount  of  property,  as  well  as  to  all  insol- 
vent debtors),  to  pay  all  or  any  part  of  his  indebted- 
ness, large  or  small,  without  subjecting  him  to  suit 
at  the  instance  of  other  creditors,  according  to  Sec. 
6  of  the  Act,  to  sequester  and  appropriate  his  prop- 
erty and  throw  him  into  involuntary  bankruptcy,  and 
ruin  his  business  and  reputation  as  a  consequence.  It 
must  be  observed  that  this  Act  has  nothing  to  do 
with  the  question  of  the  solvency  or  the  insolvency  of 
debtors,  either  in  its  caption  or  its  general  provisions. 
It  is  not  an  Act  to  prevent  insolvent  debtors  from 
making     preferences;    it     is    an    Act    to    prohibit    all 
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debtors  from  making  any  preferences,  and  the  terms 
of  the  second  section,  as  already  shown,  are  in  ex- 
press and  positive  prohibition  of  the  disposition  of 
any  part  of  the  property  of  a  debtor,  however  solvent, 
to  the  payment  of  any  debt,  however  small.  The 
practical  effect  of  this  is  to  compel  debtors  to  dis- 
pose of  their  property  for  cash,  even  when  perfectly 
solvent,  and  appropriate  the  cash  to  the  debt,  rather 
than  exchange  the  property  with  the  creditor  on  any 
advantageous  terms  which  might  be  offered  by  the 
latter;  a  result  which  it  is  obvious  would  but  pro- 
duce the  greatest  oppression  and  hamper  and  hinder 
the  citizen  in  the  ownership  and  exchange  of  prop- 
erty in  a  way  that  is  absolutely  intolerable '  if  there 
be  any  fundamental  law  which  will  prevent.  That 
fundamental  law  is  found  in  Art.  L,  Sec.  8,  of  the 
Constitution  of  the  State,  which  provides  '<that  no 
man  shall  be  taken  or  imprisoned,  or  disseized  of 
his  freehold,  liberties,  or  privileges,  outlawed  or  ex- 
iled, or  in  any  manner  destroyed,  or  deprived  of 
his  life,  liberty,  or  property,  but  by  the  judgment 
of   his   peers   or   the   law    of    the   land." 

It  is,  and  correctly,  insisted  that  while  this  Act 
does  not  deprive  him  absolutely  of  his  property,  it 
takes  away  from  him  that  element  of  its  value 
which  consists  in  the  right  to  use  and  legitimately 
dispose  of  it;  and  here  it  must  not  be  forgotten 
that  we  are  not  dealing  with  the  question  of  an 
insolvent  debtor  conveying  his  property,  or  any  part 
of     it,   or    of   a  solvent  debtor  conveying  his  propertj^, 
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or  any  part  of  it,  for  the  purpose  of  hindering  and 
delaying  or  defeating  creditors,  for  the  Act  does  not 
stop  with  a  declaration  that  such  disposition,  if  made 
for  the  purpose  of  preferring  one  or  more  creditors, 
shall  be  void,  but  adds  that  where  it  will  have 
that  effect,  it  shall  be  void.  And,  as  any  transfer 
of  any  part  of  fhe  property  of  a  debtor,  however 
solvent,  to  a  creditor  in  the  payment  of  a  debt  has 
the  effect  of  giving  each  creditor  a  preference  to 
that  extent,  it  is  manifest  that  this  is  a  limitation 
upon  the  right,  for  a  proper  purpose,  by  a  solvent 
debtor,  to  convey  any  part  of  his  property  at  all, 
if   in   doing   so    he  shall    satisfy   any   of   his   debts. 

It  was  decided  in  the  case  of  the  Strattoti  Claim- 
ants V.  Morris  Claimants^  5  Pick.,  497,  that  when 
the  Constitution  of  this  State  was  framed,  the  right 
to  own,  to  hold,  to  enjoy,  to  alien,  to  devise,  and  to 
transmit  property  by  inheritaiice  was  enjoyed  to  the 
fullest  extent  and  perfection  of  absolute  right,  and  one 
of  the  objects  of  the  Constitution  was  to  protect 
and  preserve  this  right.  To  take  from  property  its 
chief  element  of  value,  and  to  deny  to  the  citizen 
the  right  to  use  and  transfer  it,  in  any  proper  and 
legitimate  method,  is  as  much  depriving  him  of  his 
property   as   if   the   property    itself    were   taken. 

Of  course  we  need  not  repeat  again  the  meaning 
of  the  phrase  in  this  connection,  '<the  law  of  the 
land;"  it  does  not  need  to  bo  said  that  the  depri- 
vation provided  against,  is  not  merely  th  it  which 
might   result   from   an    Act   of   the  Legislature    under- 
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taking  to  take  the  property,  or  to  deprive  the  citi- 
zen of  its  value  for  any  purpose.  A  subsequent 
constitutional  provision  (Sec.  21  of  Art.  I.)  pro- 
vides that  no  man's  particular  services  shall  be  de- 
manded, or  property  taken  or  applied  to  public 
use,  without  the  consent  of  his  representatives,  or 
without  just  compensation  being  made  therefor.  It 
has  been  held  that  private  property  may  be  taken 
for  public  use,  under  this  provision,  only  upon  just 
compensation,    but  not  for   private   use   at   all. 

These  general  provisions  in  respect  to  the  right 
to  own  property  equally  protect  the  right  to  use, 
enjoy,  exchange,  and  transmit  it,  as  held  in  the 
Morris  case  before  referred  to,  and  neither  can  be 
taken  from  the  citizen  by  the  arbitrary  enactment 
of  the  Legislature.  That  the  citizen  can  be  re- 
strained from  any  improper  use  or  improper  dispo- 
sition of  his  property  is  not  doubted,  and  is,  of 
course,  not  asserted  here,  but  such  is  not  the  ef- 
fect of  this  Act,  or  if  the  purpose  of  the  legislators 
was  to  accomplish  this  result,  they  have  attempted 
it  by  means  of  legislation  beyond  their  power  to 
adopt.  It  was  probably  not  within  the  contempla- 
tion of  the  legislators  in  this  sweeping  way  to  de- 
prive the  solvent  debtor  of  his  power  to  pay  debts 
with  property,  or  to  compel  him,  under  such  severe 
penalties,    to  always   pay   cash. 

But  we  can  judge  of  the  purpose  only  by  the 
terms  employed  in  the  Act.  The  positive  provisions 
of    this    Act    will    bear    no    other    construction   than 
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that  pat  upon  it.  We  are  not  dealing  with  it  as 
an  Act  in  which  the  legislators  may  or  may  not 
have  meant,  or  may  or  may  not  have  intended,  that 
which  the  Act  actually  does,  nor  are  we  construing 
it  upon  any  assumption  of  what  its  promoters  and 
supporters  might  assume  they  intended  to  do,  or 
desired  to  do,  in  the  procurement  of  its  passage; 
we  are  dealing  with  what  has  been  in  fact  done, 
and  we  can  give  it  only  such  construction  as  it  un- 
mistakably requires.  The  Act  is  dealt  \^ith  in  argu- 
ment, and  assumed  to  be,  in  the  general  understand- 
ing of  its  supposed  purpose,  as  designed  to  prevent 
improper  preferences,  and,  therefore,  to  contain  only 
such  provisions  as  would  effectuate  this  laudable  ob- 
ject. If  such  were  the  Act,  its  policy  would  be 
one  which  we  could  not  disapprove,  and,  whether 
disapproved  or  not,  we  would  be  compelled  to  sus- 
tain. But  it  too  frequently  occurs  that  where  an 
effort  has  been  made  to  do  what  the  public  may 
understand  as  the  proper  thing  to  be  done,  it  is 
taken  for  granted  that  everything  was  done  which 
was  expected,  and  nothing  more,  and  the  Act  is  ap- 
proved or  disapproved,  not  for  what  it  actually  is, 
but  for  what  each  for  himself  may  suppose  it  to  be, 
or  to  have  been  intended  to  be.  Such  a  mistaken 
view  seemed  to  have  been  taken  of  the  former  Act 
which  this  was  intended  to  repeal,  and  much  antag- 
onism grew  up  among  certain  of  the  profession  as 
to  the  construction  placed  upon  it  by  our  prede- 
cessors,   and    followed    by   us,    in    this   Court,    a   con- 
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struction  wholly  unwarranted  by  what  the  Act  was 
assumed  to  be,  but  absolutely  required  in  consequence 
of  what  it  actually  was.  This  Act  which  repealed  it 
had  many  better  features,  and  had  the  merit  of 
much  more  simplicity  of  detail,  and  less  difficulty  of 
construction,  but  was  open  to  more  serious  objection 
in  its  glaring  injustice  and  inequity,  resulting  from 
the  nonobservance  of  the  constitutional  requirement 
pointed  out.  It  is  the  duty  of  this  Court  to  sus- 
tain legislative  Acts  when  it  can,  and  no  more 
pleasant  duty  is  discharged  by  the  Court,  while  no 
less  pleasant  one  is  imposed  than  that  which  compels 
a  determination  of  their  invalidity.  But  the  Con- 
stitution is  the  first  law  of  the  land;  it  must 
be  conformed  to  ])y  Legislatures  and  by  Courts, 
and  when  an  Act  is  in  violation  of  its  provisions, 
the  duty  of  declaring  it  to  be  such  invites  no 
evasion,  and  admits  of  none.  It  is  fortunate  when 
Acts  of  this  character,  which  may  ultimately  affect 
the  largest  property  interests,  may  have  the  question 
of  their  constitutionality  early  determined,  particularly 
in  view  of  the  fact  that  future  Ieo:islation  might  be 
desired.  This  question  is  decisive  of  the  controversy 
in  the  case.  These  deeds  were  not  invalid  unless 
they  were   invalid   under   the   Act   of   1895. 

It  results,  therefore,  that  the  decree  of  the  Court 
of  Chancery  Appeals  must  be  reversed,  and,  as  to 
these   conveyances,    be   dismissed   with   costs. 
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Brewer    v,    Tennessee    Coal,    Etc.,    Co. 

[Knoxville.       November    13,    1896.) 

Master  axd  Servant.     Minfter  not  lliiblefor  seri'^anVs  injury,  when. 

A  servant  injured  by  falling  from  a  defective  elevated  walkway 
used  in  the  course  of  his  employment  cannot  recover  against 
the  master  for  his  injuries,  where  the  defects  of  the  walkway, 
caused  by  the  wear  of  long  use,  were  plain  and  obvious,  re- 
quiring no  special  or  expert  skill  to  detect  them,  and  were 
equally  within  the  observation  and  knowledge  of  both  parties, 
although  the  servant  had  notified  the  master  of  the  existence 
of  the  defects  and  obtained  from  him  an  indefinite  promise  to 
repair  them,  w^hich,  however,  did  not  afford  the  inducement 
for  his  remaining  in  the  service. 

Cases  cited  and  approved:  Railroad  i\  Smith,  9  Lea,  685;  Tele- 
phone Co.  V.  Loomis,  87  Tenn.,  504. 


FROM      MARION. 


Appeal    in   error   from    Circuit     Court    of     Marion 
Countv.      John   A.    Moon,    J. 

M.    M.    Allison   for   Brewer. 

W.    D.    Spears    and    Bright    &    Cooke    for   Ten- 
nessee  Coal,    etc.,    Co. 

Snodgrass,    Ch.    J.       The    plaintiff    in    error    sued 
the   defendant    for    damages,    and    filed    a    declaration 
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in  which  he  set  forth  his  cause  of  action  as  follows: 
<<The  plaintiff,  Lewis  Brewer,  sues  the  defendant, 
for  $5,000  damages,  for  that  on  or  about  February  4, 
1894,  defendant  was,  and  still  is,  owning,  managing, 
and  controlling  a  certain  iron  furnace  at  South  Pitts- 
burg, Marion  County,  Tenn.,  and  having  in  its  em- 
ploy many  agents  and  servants;  and  that  while  plain- 
tiff was  in  the  employ  of  said  defendant  on  said  day 
and  date,  in  said  county,  engaged  in  handling  cars, 
setting  brakes,  and  looking  after  switches,  it  became 
his  duty  to  get  upon  cars  loaded  with  coal  and  iron 
ore  and  run  them  down  grade  into  the  stock  house,  to 
be  unloaded.  It  then  became  plaintiff^s  duty  to  dis- 
mount said  cars,  applying  the  brakes  and  stopping  said 
cars  at  a  point  in  said  stock  house  where  all  cars 
loaded  with  ore  were  directed  by  defendant  to  be 
stopped  and  unloaded,  and  there  change  the  switch 
through  which  said  cars  had  passed  so  as  to  prevent 
accidents  from  other  cars  colliding  with  them.  It 
was  plaintiff's  duty  to  stop  all  cars  loaded  with  ore 
at  a  certain  point  in  said  stock  house,  on  a  trestle 
about  twenty-five  or  thirty  feet  above  the  floor  of 
said  stock  house.  In  the  construction  of  this  trestle 
it  had  become  necessary,  and  the  defendant  had 
caused  a  piece  of  timber  about  eighteen  inches  wide 
and  six  inches  thick  to  be  placed  parallel  with  and 
between  the  tracks  on  said  trestle,  for  their  servants 
and  employees  to  walk  on  and  dismount  from  said 
cars;  but  while  plaintiff  was  in  the  discharge  of  his 
duty,    and   without    fault    or    negligence    on   his   part, 
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bat  on  account  of  and  because  the  defendant  had 
wrongfully,  negligently,  and  carelessly  allowed  said 
plank  to  become  worn  off  by  unloading  iron  ore  on 
it  until  it  was  not  more  than  two  or  three  inches 
wide  on  top,  and  defective,  unsafe,  and  unfit  for 
their  servants  to  dismount  or  walk  on;  the  defend- 
ant was  notified  by  the  plaintiff  and  others,  shortly 
before  the  accident,  of  the  defective  condition  of 
this  walkway,  when  defendant,  by  its  agent,  prom- 
ised to  replace  it  with  a  safe  and  suitable  piece  of 
timber,  and  ordered  plaintiff  to  continue  the  work, 
which  plaintiff  did  rather  than  lose  his  job,  relying 
upon  the  express  promise  of  defendant  to  repair  the 
walkway,  which  it  had  failed  to  do,  and  whereby, 
on  account  of  which  negligence,  plaintiff,  while  in 
the  discharge  of  his  duty,  and  without  fault  on  his 
part,  exercising  all  ordinary  care  and  prudence  in 
dismounting  said  cars  on  this  defective  and  insuffi- 
cient walkway,  in  said  county,  on  February  4,  1894, 
about  two  o'clock  in  the  afternoon,  attempted  to  step 
from  the  car  to  said  walkway,  the  safest  and  only 
way  to  dismount  said  cars  at  this  point,  but  on  ac- 
count of  the  carelessness  and  recklessness  and  negli- 
gence of  this  defendant  in  allowing  this  wornout 
and  defective  plank  to  remain  after  it  had  notice  of 
said  defects,  and  having  promised  to  replace  the 
same,  plaintiff's  foot  slipped,  without  fault  on  his 
part,  and  he  fell  through  the  trestle  onto  the  iron 
ore  below,  a  distance  of  about  twenty-five  or  thirty 
feet,     breaking    his    left    arm    at    the   wrist,    bursting 
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his  left  knee-cap,  and  otherwise  injuring  and  bruising 
him,  causing  him  not  onFy  great  pain,  but  to  be 
put  to  considerable  exi^cnse  in  procuring  medical  and 
surgical  aid,  and  causing  him  to  be  permanently  in- 
jured, wherefore  he  comes  and  sues  the  defendant 
for   $5,000,    and    demands    a    jury   to   try   the   case." 

This  declaration  was  demurred  to,  on  the  ground 
that  it  averred  knowledge  of  the  plaintiff  as  to  the 
defect,  and  that  the  plank,  whose  weak  condition 
was  described  as  known,  was  not  such  a  piece  of 
machinery  or  such  material  as  required  skill  or  care 
in  the  knowledge  of  its  condition  and  use,  and  that 
plaintiff  did  not  aver  that  the  master  had  superior 
knowledge  to  himself,  and  that  plaintiff  shows  the 
condition  of  the  plank  was  perfectly  known  to  him- 
self; that  the  danger  was  so  apparent  and  of  such 
character  that  to  remain  in  the  employment  of  the 
defendant,  and  to  continue  to  discharge  his  duties 
and  to  use  such  walkway  was,  upon  the  averment 
of  the  declaration,  an  act  of  rashness,  and  no  pru- 
dent man  would  commit  and  take  such  risk  under 
such  circumstances,  and  that  the  promise  to  repair, 
indefinite  as  to  time,  did  not  aid  the  averments,  and 
that,  therefore,  the  declaration  stated  no  cause  of 
action.  This  demurrer  was  sustained  and  the  suit 
dismissed.       Plaintiff   appealed,    and   assigned   errors. 

It  W'ill  be  noticed  that  the  declaration  does  not 
aver  a  defect  in  the  walkway  used,  any  more  appar- 
ent to  the  master  than  to  the  servant  himself,  or 
one   which    required   special   or   expert   skill   to  detect. 
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It  was  a  plain  and  obvious  defect,  equally  within 
the  observation  and  the  knowledge  of  both.  It  is 
also  to  be  observed  that  there  is  no  averment  that 
the  plaintiff  was  led  to  continue  his  services  with 
the  company  on  account  of  promise  to  repair,  but 
onh'  that  he  did  not  decline  to  work  because  of 
fear  of  losing  his  job,  and  that  he  did  continue  it 
relying  upon  the  express  promise  of  defendant  to 
repair  the  walkway.  It  is  further  to  be  noticed 
that  there  was  no  promise  to  rei)air  in  any  given 
time,  nor  is  it  averred  how  long  before  the  accident 
had  the  promise  been  made.  The  true  rule  (m 
that  subject  is  thus  stated  by  Mr.  Bailey  in  his 
work  on  ''The  Master's  Liability  for  Injuries  to 
Servant,''    p.    208: 

"It  must  appear  that  the  servant  was  led  to  con- 
tinue the  employment  by  the  master's  promise  that 
the  defect  complained  of  should  be  removed.  Where 
the  servant  does  not  complain  upon  his  own  account, 
and  continues  in  the  employment  with  full  knowledge 
of  the  risk,  he  cannot  recover  of  the  master  because 
the  latter,  when  the  defective  condition  is  called  to 
his  attention  by  the  servant,  gives  assurances,  which 
do  not  induce  the  servant  to  remain,  that  the  defect 
should  be  remedied.  And,  ordinarily,  whether  the 
servant  had  waived  the  neglect  of  the  master,  and 
assumed  the  risk  after  promise  of  repair,  is  a  ques- 
tion for  the  jury.  Yet,  it  may  have  been  given  for 
such   a   length   of   time,  or   with   such   conditions,  that 
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the   Court  can   determine,    as   matter   of   law,  that  its 
performance   has   been   waived. 

*^In  cases  where  persons  are  employed  in  the  per- 
formance of  ordinary  labor,  in  which  no  machinery 
is  used  and  no  materials  furnished,  the  use  of 
which  requires  the  exercise  of  great  skill  and  care, 
it  can  scarcely  be  claimed  that  a  defective  instru- 
ment or  tool  furnished  by  the  master,  of  which  the 
employee  has  full  knowledge  and  comprehension,  can 
be  regarded  as  making  out  a  case  of  liability.  A 
common  laborer  who  uses  agricultural  implements 
while  at  work  upon  a  farm  or  garden,  or  one  who 
is  employed  in  any  service  not  requiring  great  skill 
or  judgment,  and  who  uses  the  ordinary  tools  em- 
ployed in  such  work,  to  which  he  is  accustomed 
and  in  regard  to  which  he  has  perfect  knowledge, 
can  hardly  be  said  to  have  a  claim  against  his  em- 
ployer if,  in  using  a  utensil  which  ho  knows  to  be 
defective,  he  is  accidentally  injured.  It  does  not 
rest  with  the  servant  to  say  that  the  master  has 
superior  knowledge,  and  has,  therefore,  imposed  upon 
him.  He  fully  comprehends  that  the  instrument 
which  he  employs  is  not  perfect,  and,  if  he  is  in- 
jured, it  is  by  reason  of  his  own  fault  and  negli- 
gence. The  fact  that  he  notifies  the  master  of  the 
defect,  and  asks  for  another  implement,  and  the 
master  promises  to  furnish  the  same,  does  not  ren- 
der the  master  responsible  if  an  accident  occurs.  A 
rule  imposing  such  a  liability  in  such  a  case  would 
be    far    reaching,     and    would    extend    the     principle 
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that  it  is  the  duty  of  the  master  to  the  servant, 
and  the  implied  contract  between  them,  that  the 
master  shall  furnish  proper,  perfect,  and  adequate 
machinery  or  other  materials  and  appliances  neces- 
sary for  the  proposed  work,  to  many  of  the  voca- 
tions of  life  for  which  it  was  never  intended.  The 
rule  is  one  of  just  and  salutary  character,  designed 
for  the  benefit  of  those  engaged  in  work  where  ma- 
chinery and  materials  are  used  of  which  they  can 
have  but  little  knowledge,  and  not  for  those  en- 
gaged in  ordinary  labor,  which  only  requires  the 
use  of  implements  with  which  they  are  entirely  fa- 
miliar. 

''It  was  accordingly  held  that  defects  in  a  ladder 
used  by  the  employees  was  not  within  the  general 
rule,  and  that  the  promise  to  repair  such  imple- 
ments, and  those  of  like  character  and  purpose,  did 
not  affect  the   master. 

''When  there  has  been  a  promise  to  repair  or 
obviate  defects,  and  the  servant  has  received  an  in- 
jury, after  such  promise,  caused  by  the  defect,  the 
question  then  becomes  one  of  ordinary  care  on  the 
part  of  the  employee,  whether,  relying  upon  such 
inducement  held  out  by  the  employer,  a  prudent 
workman  would  take  the  risk,  as  well  as  whether 
there  were  reasonable  grounds,  at  the  time  of  the 
injury,  for  expecting  the  employer  would  remove  the 
defects. 

"The  ]anc:uao;e  of  some  of  the  cases  would  seem 
to    warrant   the   conclusion    that  a   promise    to    repair 
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on  the  part  of  the  master  was,  in  effect,  a  giiaranty 
on  his  part  to  indemnify  the  servant  against  injury 
while  he  continued  in  the  employment  exposed  to 
the  known  peril.  I  think — and  such  is  the  result  of 
the  great  majority  of  the  cases — that  ordinarily  it  is 
a  question  for  the  jury,  though  sometimes  for  the 
Court. 

'  *  Relying  upon  such  inducement  held  out  by  his 
employer,  the  most  prudent  workman  will  sometimes 
take  risks,  not  merely  on  account  of  his  own  neces- 
sities, but  in  consideration  of  his  employer's,  whose 
interests  require  his  continued  services.  Yet  a  dan- 
ger ma}*^  l3e  so  apparent,  and  of  such  character, 
even  with  the  exercise  of  great  prudence,  where  in- 
jury is  more  than  ordinarily  likely  to  result  from 
continued  service,  that  it  would  \)e  deemed  an  act 
of  utter  rashness  to  remain.  In  such  a  case,  it 
would  seem  that  something  more  than  a  mere  prom- 
ise to  repair,  indefinite  as  to  time,  must  appear,  in 
order  to  constitute  a  contract  of  absolute  indemnity 
against  injury;  that  the  true  principle  is,  that  the 
knowledge  of  the  danger  arising  from  the  defect, 
and  the  promise  on  the  part  of  the  employer  to 
repair,  are  taken  into  consideration  by  the  jury,  in 
connection  with  all  the  circumstances  of  the  case, 
in  determining  whether  the  plaintiff  was  guilty  of 
any  ordinary  want  of  care.  These  views  seem  to 
be  sustained  by  the  Court  in  Uiiwn  21a7iufacturing 
Co.    V.    Jforrlssei/,    40    Ohio   St.,    150."'' 

Our   cases,   so  far  as  they  have  gone,  are  in  accord 
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(Railroad  Co.  v.  Sm/t/i,  9  Lea,  685;  Ti^Uplione  Co.  v. 
Loomh^  3  Pick.,  o04),  both  holding  that  the  exercise 
of  ordinary  care  is  essential  on  the  part  of  the  serv- 
ant, and  that  the  master  cannot  be  charged  with  his 
imprudence  and  rashness;  neither,  however,  involved 
the  doctrine  of  protest  against  the  use  of  defective 
tools  or  machinery,  and  neither  are  they  intended,  nor 
is  this,  to  hold  that  in  doubtful  conditions,  or  in  a 
case  where  the  servant  has  the  right  to  rely  upon 
the  superior  judgment  of  the  master,  the  master 
might  not  be  held  liable;  but  in  plain  cases,  as 
averre<l  in  the  declaration,  of  a  defect  perfectly 
known  to  both  servant  and  master,  and  where  it  is 
rashness  to  use  the  walkway,  the  servant  cannot  put 
upon  the  master  a  liability  for  its  use  upon  an  in- 
definite promise  of  repair.  If  the  plank  was  eigh- 
teen inches  wide,  and  had  been  worn  until  it  was 
but  two  or  three  inches,  as  averred,  it  is  clear  that 
whatever  danger  might  have  existed  in  its  use  was 
perfectly  apparent,  and,  therefore,  one  who  used  it 
must   take   the    risk. 

Judgment   of   the   Circuit   Court   is   affirmed. 
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Railroad  v.    Pugh. 

{KnoxvilU.      November    13,    1896.) 

1.  Chabgb  of  Ck>URT.     Special  reqaesU. 

Where  the  C9urt,  at  defendant's  special  request  for  additional 
instructions,  charg'es  that  certain  facts  constitute  contributory 
neglig'ence  that  bars  plaintiff's  suit,  it  is  not  error  for  the 
Court  to  remind  the  jury  in  that  connection  that  they  must 
determine,  from  the  proof,  whether  such  facts  exist,  and  to 
state  that  defendant's  apparent  negligence  might  be  excused 
on  account  of  his  terror  or  fright,  caused  by  his  situation  of 
peril.     {Post,  pp,  6Z5,  626.) 

2.  Same.     Ccmstrued  as  a  whole. 

In  construing  the  Ck)urt's  charge  to  a  jury,  the  several  proposi- 
tions therein  contained  must  be  taken  and  considered  together 
as  one  whole,  not  disconnectedly.     (Post,  p.  634.) 

3.  Same.     Proper  refusal  of  special  request 

A  special  request  for  additional  instructions  is  properly  refused 
which,  though  noli  embodied  verbatim  in  the  charge,  is,  never- 
theless, substantially  given  by  the  original  charge,  taken  as  a 
whole.     (Postj  pp.  633,  634.) 

4.  Contributory  Negligence.     Correct  charge. 

The  Court's  charge  upon  the  subject  of  contributory  negligence 
is  sufficient  to  justify  the  refusal  to  give  a  correct  additional 
request  that  plaintiff  cannot  recover  if  his  negligence  *' di- 
rectly contributed  to  the  cause  or  was  the  occasion  of  the  in- 
jury," when,  in  different  paragraphs,  it  is  stated  that  *Mf  the 
plaintiff's  negligence"  was  the  ''direct,"  ** immediate,"  or 
''proximate"  cause  of  the  injury,  the  defendant  would  not  be 
liable;  and  again,  that  if  the  plaintiff's  negligence  was  simply 
"contributory  thereto,"  and  "not  the  proximate  cause  "  of  the 
injury,  the  defendant  might  be  liable,  provided  its  negligence 
was  the  direct  and  proximate  cause  of  the  injury,  but  that,  in 
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this  latter  event,  plaintiff^s  contributory  negligence  must  be 
considered  in  mitigation  of  damages.     {Post,  pp.  626-634, ) 


FROM    M^MIKN. 


Appeal  in  error  from  Circuit  Court  of  McMinn 
County.      W.    T.    Lane,    Sp.    J. 

Harbison  &  Roberts  and  J.  E.  Mayfield  for 
Railroad   Co. 

BuRKETT  &   Mansfield    for   Pugh. 

Snodgrass,  Ch.  J.  This  case  is  before  the  Court 
for  the  second  time.  On  the  first  appeal  it  was 
reversed  for  error  in  the  charge  of  the  Court  re- 
specting statutory  precautions,  which  were  held  not 
to  apply  within  the  limits  of  the  appellant's  switch 
yard.  11  Pick.,  419.  It  was  again  tried,  this 
time  before  W.  T.  Lane,  Special  Judge,  and  a  jury, 
when  verdict  and  judgment  were  rendered  for  $2,000, 
the  amount  sued  for.  Defendant  again  appealed,  and 
assigned  errors.  The  errors  assigned  are:  First, 
that  there  is  no  evidence  to  sustain  the  verdict. 
There  was  evidence,  and  this  need  not  be  further 
noticed.  Second,  that  the  verdict  was  excessive. 
Whether  that  be  true  or  not,  it  is  not  so  excessive 
as  to  authorize  us  to  disturb  it.  Third,  it  is  in- 
sisted that  the  Court  erred   in  its  charge  to  the  jury 

13  P— 40 
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on  a  proposition  which  was  submitted  as  follows: 
''If  the  plaintiff,  being  a  person  of  ordibary  intel- 
ligence, and  possessed  of  his  natural  faculties,  vol- 
untarily placed  himself  in  front  of  the  moving  cars 
in  defendant's  switch  yard,  or  on  and  dangerously 
near  to  the  same,  while  such  moving  car  was  ap- 
proaching him,  and  in  full  view,  and  if  while  in 
this  position  he  learned  of  his  danger,  either  through 
the  medium  of  his  own  senses  of  sight  or  hearing, 
or  by  warning  given  by  defendant's  employees  or 
other  person  or  means,  in  sufficient  time  for  him  to 
have  gotten  off  of  the  track  and  out  of  the  way, 
and  if  he  failed  to  do  so,  then  the  plaintiff  was 
guilty  of  such  negligence  as  would  bar  any  recovery, 
and  your  verdict  should  be  for  defendant."  And 
to  which  the  Court  added:  *' Gentlemen  of  the  jury, 
the  above  is  the  law,  but  it  remains  for  you  to 
determine  from  the  proof  whether  the  plaintiff  was, 
in  fact,  notified  by  any  means  of  his  danger,  or 
whether,  by  ordinary  prudence  and  reasonable  cau- 
tion, he  could  have  learned  of  such  danger;  and,  if 
so  made  known  to  him,  was  it  in  time  to  give  him 
reasonable  chance  to  escape,  and  if  such  failure 
to  escape  was  on  account  of  terror  or  fright  oc- 
casioned by  the  sudden  approach  of  the  cars, 
then  he  would  not  be  guilty  of  negligence  in 
not  escaping."  There  was  no  error  in  this. 
Fourth,  that  the  Court  erred  in  refusing  to  charge 
the  jury  that,  "if  the  negligence  of  the  plaintiff 
directly   contributed   to   the   cause,    or    was    the    occa 
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sion  of  the  injury,  then  there  could  be  no  recovery 
in  the  case  by  plaintiff."  This  was  the  law  in  this 
particular  case,  it  not  being  one  governed  by  the 
statutory  provisions  against  accidents  in  which  the 
contribution  to  the  injury,  whether  direct  or  indirect, 
by  the  plaintiff,  cannot  bar  his  recovery,  but  can 
only  be  considered  in  mitigation  of  damages.  The 
rule  at  common  law  was,  and  in  this  State  still  is, 
that  any  contribution  to  an  injury,  which  directly 
produced  it,  would  bar  the  action  in  any  case  where 
statutory  provisions  to  the  contrary  do  not  apply. 
The  Court  declined  to  give  this  charge,  among  others 
which  need  not  be  noticed,  making,  in  that  connec- 
tion, the  following  statement:  ^^The  Court  declines 
to  give  either  of  the  above  requests  in  charge  to 
the  jury,  as  he  has  fully  instructed  the  jury  on 
the  law  of  the  points  involved."  Whether  it, is  to 
be  understood  by  this  that  the  Court  meant  he  did 
not  regard  it  as  the  law,  as  now  insisted  by  coun- 
sel for  plaintiff  in  error,  or  whether  he  regarded 
it  as  the  law,  and  as  already  given  in  his  charge, 
does  not  affirmatively  appear  from  the  statement 
itself.  Whatever  may  be  the  effect  of  the  charge 
already  given,  can  only  be  determined  by  a  reference 
to  those  parts  of  it  in  which  this  question  was  in 
any  way  treated.  We  proceed  to  state,  therefore, 
what  the  Court  has  said,  and  all  he  has  said,  re- 
specting the  negligence  of  the  plaintiff.  His  first 
reference  to  it  is  in  the  following  proposition: 
**The  jury   will    perceive   that  the   gist   of   the   action 
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is  a  question  of  negligence.  It  becomes  necessary, 
therefore,  for  me  to  define  and  explain  to  you  what 
negligence,  in  legal  effect,  is.  Negligence  is  the 
want  of  ordinary  care  and  caution  in  doing  an  act. 
Or  it  is  the  failure  or  omission  to  do  what  a  per- 
son of  ordinary  prudence  or  caution  would  do  under 
the  circumstances.  Or  it  is  a  failure  to  perform  a 
duty   required   by  law. 

<<In  order  to  sustain  an  action  on  account  of  neg- 
ligence, it  is  necessary  for  the  plaintiff  to  show  not 
only  that  the  defendant  was  negligent,  but  that  such 
negligence  was  the  proximate  cause  of  the  injury  com- 
plained of;  that  is,  that  it  immediately  produced  or 
brought  about  the  injury,  or  set  in  operation  the 
agencies  which  did  so.  For  although  the  proof  may 
show  that  the  defendant  was  to  some  extent  negli- 
gent, yet  if  such  negligence  contributed  only  as  the 
remote  instead  of  the  immediate  or  proximate  cause 
of  the  injury,  and  the  plaintiff's  own  negligence  was 
the  proximate  cause,  the  defendant  would  not  be 
liable.  If  the  proof  in  this  case  shows  that  the  de- 
fendant was  negligent,  and  that  the  negligence  was 
the  proximate  cause  of  the  injury  complained  of, 
then  the  plaintiff  would  be  entitled  to  recover  such 
damages  as  he  sustained.  On  the  other  hand,  if  the 
plaintiff  was  negligent,  and  his  negligence  was  the 
proximate  cause  of  the  injury,  he  would  not  be  en- 
titled to  recover.  So,  if  both  the  plaintiff  and  de- 
fendant were  negligent  and  equally  blamable,  the 
plaintiff   would   not    be   entitled   to  recover.       If,  how- 
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ever,  both  were  negligent  and  to  some  extent  to 
blame,  but  the  proof  shows  that  the  defendant's  neg- 
ligence was  the  proximate  cause  of  the  injury,  then 
the  plaintiff  would  be  entitled  to  recover;  but  in 
this  event  it  would  be  the  duty  of  the  jury  to  con- 
sider the  plaintiff's  negligence  in  mitigation  or  dim- 
inution of  his  damages.  In  other  words,  you  could 
not  give  him  as  large  a  verdict  as  he  would  be  en- 
titled to  if  the  proof  showed  that  he  was  without 
fault  or  blame  on  his  part.  His  conduct,  under  the 
circumstances,  must  be  weighed  in  determining  how 
much  his  damages  should  be  diminished  from  what 
they  otherwise  ought  to  be  if  he  had  been  free  from 
fault.  .  .  .  And  if  the  plaintiff  was  free  from 
fault  himself,  the  defendant  would  be  liable  for  all 
damages  suffered  by  the  plaintiff.  But  if  the  plain- 
tiff himself  was  negligent  or  at  fault,  still  he  would 
be  entitled  to  recover  if  the  injury  was  caused  by 
a  backing  train,  and  proper  care  and  prudence  was 
not  then  used  in  such  backward  switching  as  the 
conditions  existing  then  and  there  demanded;  but  in 
this  event  it  would  be  the  imperative  duty  of  the 
jury  to  consider  the  plaintiff's  fault  or  negligence  in 
lessening  his  recovery.  If  the  backing  of  the  train, 
even  if  imprudently  made,  was  not  the  proximate 
cause  of  the  injury,  or  if  the  plaintiff's  own  neg- 
ligence was  the  proximate  or  immediate  cause  of  the 
injury,    plaintiff   could   not   recover   at   all. 

^*In   the    case   of    contributory    negligence    the   in- 
quiry is  as  to  whose   conduct   or   neglect  more  imme- 
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diately  produced  or  brought  about  the  injury.  If 
the  act  or  neglect  of  the  defendant,  then  for  that 
neglect  it  is  responsible.  If  the  injury  was  caused 
by  the  plaintiff's  conduct,  or  was  the  immediate  re- 
sult of  the  conduct  of  the  plaintiff,  to  which  the 
wrong  of  the  defendant  did  not  contribute  as  an 
immediate  cause,  then  plaintiff  cannot  recover,  but 
must  bear  the  results  of  his  own  neglect  or  con- 
duct. If  the  defendant  was  guilty  of  a  wrong  by 
which  plaintiff  was  injured,  and  the  plaintiff  was 
also  in  some  degree  negligent  or  contributed  to  the 
injury,  it  must  go  in  mitigation  of  damages,  but  it 
will  not  excuse  or  justify  the   defendant's  wrong.     .     . 

<<And  the  mere  fact  that  a  party  is  a  trespasser 
upon  a  railroad  track  will  not  prevent  him  from 
recovering  for  injuries  negligently  inflicted  by  an- 
other, which  might  have  been  averted  by  ordinary 
and  proper  prudence  on  the  part  of  the  latter. 
Therefore,  although  a  person  be  injured  on  a  rail- 
road track  under  said  circumstances,  or  while  con- 
tributing to  the  injury  by  his  own  carelessness  or 
negligence,  yet  if  the  injury  might  have  been 
avoided  by  the  use  of  ordinary  care  and  caution  by 
the  company,  the  company  will  be  liable  in  damages 
for  the  injury,  but,  as  before  stated,  the  plaintiff's 
contributory  negligence  will  be  taken  in  mitigation 
of  damages.     .     .     . 

*' While  the  defendant  is  required  to  observe  pre- 
caution for  the  safety  of  persons,  the  law  places 
an   obligation   upon   a   person    about    to    go    upon   or 
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across  a  railroad  track.  In  other  words,  it  was 
the  plaintiff's  duty,  before  going  upon  the  defend- 
ant's track,  or  near  enough  thereto  to  be  injured 
by  a  passing  car,  to  use  ordinary  prudence  and 
caution  by  looking  to  ascertain  whether  or  not  thei*e 
was  any  danger  in  going  upon  or  about  the  track 
or  thereabouts.  A  man  is  bound  to  make  ordinary 
and  prudent  use  of  his  faculties  for  his  own  pro- 
tection, and  if  the  plaintiff  failed  to  do  so,  he  was 
guilty  of  contributory  negligence  at  least.  And  if 
this  negligence  was  the  direct  cause  of  the  injury, 
to  which  the  wrong  of  the  defendant  did  not  con- 
tribute as  proximate  cause,  then  plaintiff  could  not 
recover  at  all.  But  if  the  defendant's  wrong  was 
the  proximate  cause  of  injury,  and  the  plaintiff's 
negligence  was  simply  contributory  thereto,  and  not 
the  proximate  cause,  plaintiff  would  be  entitled  to 
recover,  but  his  negligence  will  be  weighed  in  less- 
ening his  damages.     .     .     . 

^<But  if  it  failed  to  use  such  care,  and  such 
failure  was  the  proximate  cause  of  the  plaintiff's  in- 
jury, defendant  would  be  liable.  If  defendant  is 
liable,  but  plaintiff  was  guilty  of  contributory  neg- 
ligence, such  negligence  must  be  considered  in  miti- 
gation  of   his   damages." 

The  doctrine  of  contributory  negligence  which  pre- 
vails in  this  State,  where  an  injury  is  inflicted  other- 
wise than  in  the  nonobservance  of  the  statutory  pre- 
cautions prescribing  a  contrary  rule,  is  stated  in  the 
cases   of    Dusk    v.    Fitzkugh^    2   Lea,    307,    and   Rail- 
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wai/  Co.  V.  Hull,  4  Pick.,  33.  Much  of  the  charge 
of  the  Court  is  copied  from  the  first  of  these  cases, 
and  particularly  the  statement  in  the  charge  that  '*if 
the  act  or  neorliaence  was  that  of  the  defendant, 
then  for  that  conduct  or  negligence  he  should  be 
held  responsible.  If  the  injury  was  caused  by  the 
conduct,  or  was  the  immediate  result  of  the  conduct, 
of  the  plaintiff,  to  which  the  wrong  of  the  defend- 
ant did  not  contribute  as  an  immediate  cause,  then 
plaintiff  cannot  recover,  but  must  bear  the  results  of 
his  own  conduct  or  negligence.  If  defendant  was 
guilty  of  a  wrong  by  which  plaintiff  is  injured,  and 
plaintiff,  also,  in  some  degree  was  negligent  or  con- 
tributed to  the  injury,  it  should  go  in  mitigation  of 
the  damages,  but  cannot  excuse  or  justify  the  wrong 
of  the  defendant."  This  was  formulated  in  that  opin- 
ion  as    "the   result   of   our   cases"    (p.    309). 

This  proposition  is  not  absolutely  accurate,  though 
correct  as  far  as  it  goes.  It  would  have  been  ab- 
solutely correct  had  the  statement  been  that  if  the 
injury  was  caused  by  the  plaintiff's  conduct,  or .  was 
the  immediate  result  of  the  conduct  of  the  plaintiff, 
to  which  the  wrong  of  the  defendant  did  or  did  not 
contribute  as  an  immediate  cause,  then  plaintiff  can- 
not recover,  but  must  bear  the  results  of  his  own 
neo^liorence   or    conduct. 

In  the  case  referred  to  in  4  Pickle,  the  doctrine 
was  restated  with  more  particularity,  as  follows: 
"Contributory  negligence  on  the  part  of  the  plain- 
tiff  is,   when   it   proximately  contributes   to   the   inflic- 
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tion  of  the  injury,  a  bar  to  an  action ,  because  a 
person  cannot  be  permitted  to  rush  upon  an  appar- 
ent danger,  and  then,  because  an  injury  ensues,  be 
allowed  to  saddle  the  other  party  with  the  pecuniary 
consequences  of  an  injury  which  his  own  want  of 
care  has  brought  upon  him.  But  if  the  damage  is 
not  the  necessary  or  ordinary  or  likely  result  of 
such  contributory  negligence,  but  is  due  to  some 
wholly  unlooked-for  and  unexpected  event,  which  could 
not  reasonably  have  been  anticipated  or  regarded  as 
likely  to  occur,  such  contributory  negligence  is  too 
remote   to   be   set   up   as   a   bar   to   the   action. 

*'In  all  cases  where  negligence  on  the  part  of 
the  plaintiff  is  remotely  connected  with  the  cause  of 
the  injury,  the  question  to  be  determined  is  whether 
the  defendant,  by  the  exercise  of  ordinary  care  and 
skill,  might  have  avoide  I  the  injury.  If  he  could 
have  done  so,  the  remote  and  indirect  negligence  of 
the  plaintiff  cannot  be  set  up  as  an  answer  to  the 
action.     2    Woods   Railway   Law,    1254,    1255." 

Turning  to  the  charge  of  the  Court,  while  we 
do  not  find  in  any  one  paragraph  of  the  charge 
all  of  the  elements  required  to  be  present  or 
absent  in  constituting  or  not  constituting  contrib- 
utory negligence,  yet  we  do  find  that  the  Court 
says  to  the  jury,  in  different  paragraphs  that,  ''if 
the  plaintiff's  negligence"  was  the  ''direct,"  "im- 
mediate," or  proximate  cause  of  the  injury,  the 
defendant  would  not  be  liable;  and  again,  that  if 
the    plaintiff's    negligence    was    simply    "contributory 
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thereto,"    and    ^'not   the    proximate    cause,"    the    de- 

t 

I  fendant   might   be   liable,   provided   its   negligence   was 
,  the   direct    and    proximate    cause,    but    the    jury   was 
peremptorily   told   that   it   must   consider   any   contrib- 
utory   negligence    of     the     plaintiff    in    mitigation    of 
.  damages. 

In  these  several  propositions,  and  the  charge 
must  be  taken  as  a  whole  and  not  disconnectedly, 
the  Court  correctly  stated  the  rule  as  laid  down  in 
the  cases  cited,  and,  therefore,  it  must  be  assumed 
that  the  additional  instruction  asked  was  properly 
refused,  because  it  had  been  substantially  given,  and 
defendant  was  not  entitled  to  have  it  repeated  as 
an   abstraction   in  its   own   language. 

We  think,  therefore,  the  action  of  the  Court  re- 
fusing to  give  all  of  the  additional  instructions  sub- 
mitted, was  not  erroneous,  as,  so  far  as  they  were 
law,    they   had   been   already   given. 

The  judgment  of  the  Court  must  therefore  be 
affirmed   with   costs. 
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■ 

[Knoxville.     November   13,    1896.) 

1.  Indictment.  '  Return  and  indorsements. 

It  is  a  fatal  objection  in  this  Court  to  a  conviction  for  felony 
that  the  record  fails  to  show  that  the  indictment  was  returned 
into  open  Court  by  a  ^rand  jury  or  indorsed  **a  true  bill," 
signed  by  the  foreman.     (Post,  p.  636.) 

Case  cited:  Gunkle  v.  State,  6  Bax.,  635. 

2.  Same.     Same. 

It  is  not  cause  for  reversal  of  a  conviction  for  felony  that  the 
record  fails  to  show  that  the  indictment  was  returned  into 
open  Court  by  the  i^and  jury,  if  the  indorsement,  **A  true 
bill,"  signed  by  the  foreman,  be  placed  thereon.     (PosU  p.  636.) 

Code  construed:  §7217  (S.);  J  6083,  Subsec.  7  (M.  &  V.);  |  5242 
(T.  &  S.). 

3.  SupBEME  Court.     Suggestion  of  dlminutUjn  in  criminal  case. 

Where,  in  a  felony  case,  the  defendant  suggested,  on  the  hearing, 
that  the  record  failed  to  show  that  the  indictment  had  been 
returned  into  Court  or  indorsed  '*a  true  bill,"  the  attorney- 
general  was  permitted  to  suggest  diminution  and  bring  up  a 
complete  record.     {Post,  p.  637.) 


FROM     SEVIER. 


Appeal    from    Circuit    Court    of     Sevier    County. 
W.    R.    Hicks,  J. 
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E.    E.    HouK  and  Arthur  Teaynor  for    Canupp. 
Attorney-general   Pickle  for   State. 

Snodgrass,  Ch.  J.  Canupp  was  indicted  and  con- 
victed in  the  Circuit  Court  of  Sevier  County  upon 
an  indictment  charging  him  with  larceny  and  receiv- 
ing stolen  property.  He  was  found  guilty  and 
sentenced  to  four  years  in  the  penitentiary.  He 
appealed.  When  the  case  was  called,  no  counsel 
appearing  for  the  prisoner,  the  Court  appointed 
Messrs.  A.  Traynor  and  E.  E.  Houk.  There  was 
no  bill  of  exceptions,  but  an  examination  of  the 
records  by  his  vigilant  counsel  •  discovered  that  the 
record  failed  to  show  any  return  of  the  indictment 
into  Court  by  the  grand  jury,  and  that  the  indict- 
ment itself  was  not  indorsed  a  true  bill  signed  by 
the  foreman.  They  urged  this  objection  to  the 
validity  of  his  conviction.  The  point  was  well 
taken  and  was  a  fatal  objection  to  the  record  as 
presented  [GunMe  v.  State^  6  Bax-.,  625),  but,  on 
suggestion  of  diminution,  the  Attorney-general  brings 
a  more  perfect  record,  which  does  show  a  return 
of  the  indictment  into  Court,  in  the  following  lan- 
guage: *'Came  the  grand  jury  into  open  Court, 
headed  by  their  foreman,  and  returned  into  Court 
the  following  indictment,  to  wit:  Tlu*  State  v.  George 
Canupp — indictment,  larceny."  This  statement  does 
not  show  whether  it  was  returned  a  true  bill  or 
not  a  true  bill,  but  the  same  record  contains  also 
a   certified    copy   of   the   indictment,    with   its   indorse- 
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ment,  and  it  is  indorsed  '  'A  true  bill.  J.  W. 
Sharp,  Foreman  of  the  Grand  Jury."  This  cured 
the  objection   to   the   former   record. 

It  is  provided  in  §  6083,  Subsec.  7,  of  the  Code 
(M.  &  iV.),  that  *'when  a  person  indicted  or  pre- 
sented for  a  criminal  offense,  is  arraigned  before  a 
Court  having  jurisdiction  of  the  matter,  and  pleads 
not  guilty,  and  is  tried  upon  the  merits  and  con- 
victed, he  shall  not  be  entitled  to  a  new  trial,  or 
to  an  arrest  of  judgment,  or  to  a  reversal  of  the 
judgment  for    any  of    the    following   causes:     . 

*'7.  Because  the  Clerk  omitted  to  enter  upon  the 
minutes  of  the  Court  that  the  grand  jury  returned 
the  indictment  into  open  Court,  if  the  indictment 
shows  upon  its  back  that  it  was  found  '  a  true  bill. ' ' ' 

There  is,  therefore,  no  valid  objection  to  the 
judgment  of  the  Circuit  Court,  and  it  must  be  af- 
firmed. 
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Western   Union  Telegraph   Co.    v.    Robinson. 
[Knoxville.      November    13,    1896.) 

1 .  E  viDENCE.     B u  rden  of  prtx)f. 

The  plaintiff  is  not  required  to  prove  affirmatively  the  time 
when  the  unconsciousness  of  a  dying  person  occurred,  in  an 
action  against  a  telegraph  company  for  failure  to  promptly 
deliver  a  message  summoning  a  minister  of  the  gospel  to  ad- 
minister the  rite  of  baptism  and  other  consolation  to  such  per- 
son, where  the  declaration  avers  that  the  minister  arrived,  by 
reason  of  the  delay  in  the  delivery  of  the  message,  after  the 
person  had  become  unconscious,  but  would  have  reached  her 
in  ample  time  if  the  message  had  been  promptly  transmitted 
and  delivered.     {Po8U  PP-  ^43,  644,) 

2.  Same.     WelgM  and  effect  of. 

In  an  action  by  a  father  to  recover  damages  of  a  telegraph  com- 
pany for  its  failure  to  promptly  deliver  his  message  summon- 
ing a  minister  of  the  gospel  to  the  bedside  of  his  dying  daugh- 
ter, whereby  she  was  deprived  of  the  rite  of  baptism  and  other 
spiritual  consolation  in  the  hour  of  dissolution,  it  is  wholly 
immaterial  that  the  daughter  may  have  mistakenly  supposed 
that  the  minister  had  power  to  admit  her  into  the  church. 
{Post,  pp.  644,  645.) 

3.  Telegraph  Company.     Rule  as  to  delivery  beyond  a  half  mile 

from  Uie  office. 

The  existence  of  a  rule  that  free  delivery  of  telegraphic  mes- 
sages will  not  be  made  outside  the  limit  of  half  a  mile  from  the 
office,  will  not  excuse  a  telegraph  company  for  failure  to 
promptly  deliver  a  message  outside  that  limit,  when  it  appears 
that  the  rule  was  never  published,  observed,  or  enforced  by 
the  company;  that  neither  the  public  nor  the  plaintiff  knew 
of  its  existence;  that  the  company's  agent  received  the  mes- 
sage and  promised  prompt  delivery  without  demanding  extra 
compensation,  and  that  it  was  actually  delivered,  but  after 
undue  delay.     {PohU  PP-  645-647.) 
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4.  Verdict.     Not  excessive, 

A  verdict  of  $500  against  a  telegraph  company,  for  failure  to 
promptly  deliver  a  telegram  sent  by  a  father,  summoning  a 
minister  of  the  gospel  to  administer  the  rite  of  baptism  and 
other  spiritual  consolation  to  a  dying  daughter,  while  full  and 
ample,  does  not  evince  such  passion,  prejudice,  corruption,  or 
caprice  on  the  part  of  the  jury  as  justify  this  Court  in  setting 
it  aside  as  excessive.     {Post,  pp-  6'-/7,  648.) 


FROM     RHEA. 


Appeal  from  Circuit  Court  of  Rhea  County. 
J  AS.    G.    Parks,    J. 

V.  C.  &  N.  Q.  Allen  and  L.  R.  Campbell  for 
Telegraph   Co. 

BuRKETT,    Mansfield   &   Miller  for   Robinson. 

Snodorass,  Ch.  J.  The  defendant  in  error  sued 
the  telegraph  company  for  damages  for  the  negli- 
gent failure  to  transmit  and  deliver  from  the  town 
of  Evansville,  Tenn.,  a  telegram  addressed  to  J.  A. 
Whitner,  Dayton,  Tenn.  The  declaration  alleges  that, 
on  or  about  August  19,  1895,  the  plaintiff's  minor 
daughter,  Katie,  was  dangerously  sick  and  expected 
to  die;  that  she  had  professed  the  Christian  religion 
and  desired  to  be  united  with  the  church  of  God, 
and  that  said  Whitner  should  confer  the  rites  of 
baptism  and  admit  her  into  the  church  of  which  he 
was  a  minister — the   nearest  available   minister  of   the 
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said    church    to    the    residence   of    the   plaintiff.       The 
message   was   in   the   following    words: 

■ 

* ' EvANSViLLE,    Tenn.,    August   19,    1895. 
^^ To  Rev,   Whit7ier^  Dayton^  Tenn,: 

'*My  daughter  Katie  is  dangerously  sick.  Wants 
to  be  baptized.  Come  to  Washington  at  once.  Wire 
me  at   Evansville  at  once.  T.    J.    Robinson." 

This  message  was  delivered  to  defendant  at  the 
town  of  Evansville,  Tenn.,  at  its  receiving  office  at 
that  point,  and  charges  for  its  transmission  to  Day- 
ton paid  in  advance  (all  that  was  demanded  by  the 
agent  who  received  the  message).  The  message  was 
received  about  dark,  the  agent  receiving  it  stating 
that  it  could  be  delivered  that  night,  and  that  he 
would  do  his  best  to  get  it  through.  Evansville  and 
Dayton  were  on  the  same  railroad  and  only  a  few 
miles  apart,  and  the  home  of  the  plaintiff  was  near 
Evansville  and  in  the  vicinity  of  Washington,  Tenn. 
It  appears  in  evidence  that  the  message  was  re- 
ceived at  Dayton  about  7:55  p.m.  on  the  night  of 
its  transmission;  that  the  messenger  boy  of  the  office 
had  left  before .  the  telegram  was  received,  and  the 
agent  at  Dayton  made  no  effort  to  procure  his  re- 
turn or  to  secure  any  other  messenger  in  order  to 
deliver  the  message  to  Kev.  Whitner,  who,  it  ap- 
peared, lived  in  the  town  of  Dayton,  just  beyond 
the  corporate  limits,  but  within  the  improved  por- 
tion of  the  place,  and  a  little  more  than  one-half  a 
mile   from    the    telegraph    office.      The    message    was 
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sent  to  him  the  next  morning,  when  he  went  im- 
mediately to  Washington,  and  found  that  the  young 
lady  was  dead.  He  reached  there  about  nine  o'clock 
and  she  had  been  dead  about  an  hour.  He  stated 
that  he  would  have  gone  the  night  before  if  he  had 
received  the  message,  and  that  if  he  had  reached 
there  in  time  he  could  have  baptized  the  young  lady 
and  asked  her  the  necessary  questions  and  could 
have  reported  the  same  to  his  session,  and  felt  sure 
she  w^ould  have  been  admitted  had  she  lived.  The 
law  of  the  Cumberland  Presbyterian  Church — his 
church — required  the  action  of  that  church  session 
before   members   could   be   admitted. 

The  other  evidence  material  to  be  noticed  in  ad- 
dition to  that  respecting  the  mental  anguish  suflFered 
by  the  father  in  consequence  of  the  nonarrival  of 
the  minister,  was  offered  by  the  defendant  respect- 
ing the  custom  of  its  office  boy,  not  very  material 
to  be  stated,  and  the  fact  that  it  had  a  rule  not 
to  make  free  delivery  bej'^ond  a  half  mile,  this  not 
being  very  much  more  material  than  the  other,  in- 
asmuch as  it  seemed  to  be  a  rule  laid  away,  and 
of  the  existence  of  which  nobody  was  advised,  and 
particularly  the  plaintiff,  nor  does  it  appear  that  it 
was  observed  or  required  to  be.  The  testimony  in 
this  case  shows  no  failure  to  deliver  any  message  re- 
ceived, addressed  to  the  residents  of  Dayton,  but,  on 
the  contrary,  that  the  agent  would  frequently  make 
delivery  at  points  farther  than  one-half  a  mile,  and 
sometimes     at     night,    for    accommodation,     when     he 

13  p— 41 
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thought   the   message   was  important.     That   there  was 
ever  any   refusal   to   do   so   does   not  appear. 

On  this  proof,  upon  defendant's  plea  of  not 
guilty,  trial  being  had,  verdict  and  judgment  were 
rendered  for  $500,  and  the  defendant  appealed  in 
error.       Errors   assigned   are:  ' 

First,  refusal  of  the  court  to  charge  that  if  the 
proof  establishes  that  Rev.  Whitner  lived  more  than 
one-half  mile  from  the  telegraph  office,  and  that  the 
company  had  a  rule  that  messages  beyond  that  limit 
were  not  to  be  delivered  free  of  charge,  then  the 
company  will  not  be  liable  for  a  failure  to  deliver, 
unless  an  arrangement  was  made  with  the  company 
to   deliver   the   message   in   this   instance. 

Second,  because  there  was  no  evidence  to  support 
the   verdict. 

Third,    because   the    verdict   was   excessive. 

Fourth,  because  the  Court  erred  in  charging  the 
jury  as  follows:  ''If  the  proof  should  establish  that 
the  Rev.  Whitner  lived  more  than  a  half  mile  from 
the  defendant's  Dayton  office,  and  that  the  defendant 
had  a  rule  that  they  would  not  deliver  messages  free 
outside  of  a  half  mile  limit  from  the  office  of  des- 
tination, then  if  the  plaintiff  or  the  agent  who  sent 
his  telegram  had  notice  of  such  rule,  it  would  have 
been  the  duty  of  the  plaintiff  or  his  agent  to  ar- 
range with  the  defendant  for  the  delivery  of  the 
message,  and,  if  they  failed  to  do  this,  the  com- 
pany would  not  be  liable  for  any  failure  to  deliver 
the    message    outside    the    half    mile    limit.       On    the 


SEPTEMBER  TERM,   1896.  643 

Western  Union  Telegraph  Co.  v.  Robinson. 

other  hand,  if  the  proof  shows  that  the  plaintiff  nor 
his  agent  had  knowledge  of  the  existence  of  such  a 
rule,  and  the  defendant  received  a  message  for  trans- 
mission and  delivery  without  calling  attention  to  such 
rule,  it  would  have  been  its  duty  to  use  active  dili- 
gence in  delivering  it  if  the  addressee  resided  within 
a  reasonable   distance   from   the   defendant's   office/' 

Taking  up  these  objections,  not  according  to  their 
order,  but  in  the  most  convenient  form  for  present- 
ing them,  we  dispose  of  the  question  first  that  there 
is  no  evidence  to  sustain  the  verdict.  On  this  it  is 
insisted  by  plaintiff  in  error  that  the  declaration  al- 
leges the  young  lady  became  unconscious  and  died 
before  the  minister  reached  there,  and  that  it  does 
not  appear  in  evidence  that  she  did  not  become  un- 
conscious before  he  could  have  arrived,  had  the  tele- 
gram  been   delivered   in    time. 

It  is  true  that  the  declaration  averred  that  she 
became  unconscious,  though  it  is  not  stated  at  what 
time.  It  is  stated  in  the  same  connection,  however, 
that  had  the  message  been  promptly  and  properly 
transmitted  and  delivered,  the  minister  would  have  duly 
come  to  Washington,  as  requested,  and  have  arrived 
at  the  home  of  the  plaintiff  in  ample  time  to  have 
administered  to  the  spiritual  wants  and  requirements 
of  the  plaintiff's  daughter,  which  at  least  negatives 
the  supposed  inference  from  the  averment  of  un- 
consciousness that  it  resulted  earlier  than  the  minister 
could  have  arrived.  It  was  not  essential  to  prove 
affirmatively,  under   this  declaration,  that   she   did   not 
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become  unconscious  before  the  minister  could  have 
reached  her  father's  home.  There  is  no  presumption, 
from  the  declaration  taken  entire,  that  she  did,  but, 
on    the   contrary,    that   she   did   not. 

It  is  next  insisted  that  the  daughter's  object  was 
to  be  united  with  the  church,  and  that  as  it  appears 
from  the  testimony  of  the  minister  that  she  could 
not  have  become  a  member,  according  to  the  regu- 
lations of  that  church,  until  after  the  meeting  for 
that  purpose;  therefore,  the  nonarrival  of  the  min- 
ister was  immaterial,  and  that  the  anguish  experienced 
by  the  father  could  not  have  any  foundation  on  that 
account.  There  is  nothing  in  this  objection.  It  was 
the  daughter's  desire,  which  the  father  knew,  to  be 
baptized,  and  to  have  the  minister  do  what  he  could 
to  unite  her  with  the  church.  What  the  effect  or 
noneffect  as  to  the  actual  uniting  herself  to  the  church 
may  have  been  was  not  the  question.  She  had  the 
right  and  the  desire  to  have  the  attendance  of  the 
minister  for  this  purpose,  and  the  father  must  neces- 
sarily have  suffered  just  as  much  from  the  minister's 
failure  to  arrive  and  administer  to  his  daughter  what 
she  desired  to  have  done  for  her  consolation  and 
support  in  the  hour  of  death,  as  though  it  would 
have  effectuated  a  complete  church  membership.  What 
would  have  been  the  effect  of  it  is  wholly  imma- 
tsrial  to  consider.  The  girl  desired  to  do  all  she 
could,  and  the  minister  testified  he  would  have  done 
all  he  could  to  effectuate  her  purpose.  The  anguish 
of    the    father    in    this    disappointment    could     hardly 
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have  been  less  keen  than  it  would  have  been  in 
consequence  of  the  fact  that,  after  all  was  done  that 
could  be,  it  might  have  been  supposed  necessary  that 
still   further   action   be   taken   by    the   church. 

The  suit  is  not  for  any  damages  which  resulted 
from  wrong  •to  the  girl  or  the  failure  to  ac- 
complish her  admission  into  the  church,  but  for  the 
suffering  endured  by  the  father  because  of  his  dis- 
appointment in  the  failure  of  the  minister  to  arrive 
and  afford  the  daughter  whatever  help  and  consola- 
tion he  could,  in  her  effort  to  prepare,  by  baptism 
and  other  services  which  he  could  render  as  a  min- 
ister of  God,  in  her  impending  dissolution.  It  may 
be  a  matter  of  doubt  what  the  effect  of  it  all 
would  have  been,  and  whether  baptism  alone  of  a 
repentant  believer  might  not  have  been  sufficient  for 
all  practical  purposes  of  accomplishing  her  desire. 
This,  of  course,  we  cannot  decide,  but,  whether  true 
or  not,  it  is  clear  that  these  were  things  desired 
with  great  tenderness  and  anxiety  by  the  father, 
and  that  his  anguish  would  be  naturally  very  great; 
that  he  was  not  able  to  have  them  done  because  of 
the   defendant's    negligence. 

It  cannot  be  decided  that  he  suffered  no  pain  in 
consequence  of  being  unable  to  accomplish  any  of 
the  things  desired,  because,  possibly,  he  could  not 
have    accomplished   all. 

There   is   no   error  in   the   charge  of   the   Court  as 

to    the   rule   about    delivery    within    one-half    a    mile 

« 

of    defendant's    office,   first,     because   it  does    not    ap- 
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pear  that  the  public,  and  still  less  that  plaintiff,  had 
any  knowledge  of  such  rule,  and  it  not  only  does 
not  appear  that  he  was  informed  of  the  rule,  but, 
on  the  contrary,  that  he  was  advised  by  defendant's 
agent,  to  whom  he  delivered  the  telegram  and  to 
whom  he  paid  all  that  was  asked  fof  its  transmis- 
sion and  delivery,  that  it  could  be  delivered  that 
night. 

Dayton,  we.  can  judicially  know,  is  one  of  the 
smaller  towns  of  the  State,  and,  presumably,  when 
the  defendant's  aorent  took  the  messas^e  addressed  to 
a  resident  of  that  town,  with  the  statement  by  him 
that  it  could  be  delivered,  and,  without  any  inquiry 
as  to  distance,  or  knowledge  on  the  part  of  plaintiff 
or  his  agent  of  any  rule  not  to  deliver  beyond  a 
half  mile,  or  suggestion  of  any  such  rule  by  the 
receiving  agent  of  the  company,  who  received  for 
that  proposed  transmission  and  delivery  all  the  com- 
pensation it  asked,  its  purpose  and  contract  was  to 
deliver,  and  the  plaintiff  was  not  required  to  make, 
or  show  that  he  made,  further  inquiry  on  the 
subject.  It  might  be  different  had  the  ad- 
dressee lived  in  a  large  city,  and  probably  at  a 
great  distance  from  the  telegraph  office.  Besides, 
as  already  stated,  it  appears  in  evidence  that  though 
there  was  a  rule  of  the  company  that  in  towns 
of  the  size  of  Dayton  delivery  would  be  made  only 
within  the  one-half  mile  limit,  it  does  not  appear 
that  the  company  required  or  enforced  the  observ- 
ance   of   this   rule,    or   took  any   means   to   inform   its 
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patrons  of  the  existence  of  such  a  rule,  and  the 
company's  agents  did  not  themselves  conform  to  it, 
but,  on  the  contrary,  delivered  messages  beyond  the 
limit,  and,  in  fact,  delivered  this  one  beyond  the 
limit,  though  too  late  to  accomplish  its  purpose. 
A  rule  merely  made  without  notice  to  those  who  are 
to  be  affected  by  it,  and  without  exaction  of  con- 
formity to  it,  and  which  is  not  in  fact  observed  by 
the  company  itself,  cannot,  as  a  protection  against 
liability,  be  laid  away  in  the  secret  consciousness  of 
the  agents  of  the  company,  unknown  and  unobserved, 
until  the  occasion  arises  to  apply  it,  on  account  of 
liability  incurred  by  failure  to  deliver,  as  in  this 
case. 

Finally,  as  to  the  excessiveness  of  this  verdict. 
As  already  stated,  it  is  for  five  hundred  dollars.  The 
question  as  to  the  excessiveness  is  not,  of  course, 
an  original  one  addressed  to  us.  We  are  not  to 
render  the  verdict,  but  merely  to  control  it  a^ 
against  the  passion,  the  prejudice,  the  corruption, 
or  unaccountable  caprice  of  the  jury;  if  none  of 
these  things  appear  or  may  be  inferred  from  the 
extravagance  of  the  verdict  or  other  facts  in  the 
record,  we  do  not  attempt  to  control  it.  Of  course, 
as  we  have  before  intimated,  in  cases  of  this  char- 
acter, where  the  damages  are  for  mental  anguish, 
purely  extravagant  and  extraordinary  verdicts  will 
not  be  tolerated,  yet,  within  reasonable  limits,  the 
discretion  which  exists  in  the  jury  will  not  be  con- 
trolled by  us.      In  this  case,   we  cannot  say  that   the 
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amount  given,  while  a  full  and  ample  consideration, 
is  one  evincing  passion,  prejudice,  corruption,  or 
caprice.  The  negligence  of  the  defendant  was  gross 
and  inexcusable,  and  about  a  matter  which  the  terms 
of  the  telegram  plainly  showed  not  only  permitted 
no  delay,  but  called  for  the  exercise  of  a  reason- 
able diligence  as  a  matter  of  business  and  a  matter 
of  humanity.  We  are  not  disposed  to  encourage 
negligence  of  this  character  by  the  enforced  reduc- 
tion of  verdicts  given  against  it  by  way  of  smart 
money  or  as  compensatory.  We  cannot  disturb  this 
judgment   on    that   account,    and   it  is   affirmed. 
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McElwee   v.   McElwee. 
(JSjioxvllle,      November    13,    1896.) 

1.  Constitutional  Law.     Title  covers  body  of  Act^  wfien. 

There  is  no  variance  between  the  caption  and  body  of  a  statute 
where,  under  the  title,  *'An  Act  to  extend  the  statute  of  limita- 
tions to  liens  on  realty  and  to  quiet  titles/'  it  is  enacted,  inter 
alUt,  that  liens  retained  in  deeds  or  created  by  mortgages, 
deeds  of  trust,  and  assignments  of  realty  to  secure  debts  shall 
be  barred  in  ten  years  from  maturity  of  the  debts  secured. 
(Post J  p.  652.) 

Constitution  construed:  Art.  IL,  {17. 

Act  construed:  Acts  1885,  Ch.  9. 

Case  cited  and  approved:  Ilyman  v.  State,  87  Tenn.,  109. 

2.  Statute  op  Limitations.     Renewal  of  notes  does  not  extend  lien. 

Under  Acts  1885,  Ch.  9,  a  lien  on  realty  is  barred  at  the  expira- 
tion of  ten  years  from  the  maturity  of  the  original  debt  se- 
cured, although  the  debt  may  have  been  kept  alive  and  the 
time  of  its  payment  postponed  by  renewals  of  the  notes  within 
ten  years  next  before  the  institution  of  the  suit.  (Post^  pp.  652, 
653.) 

Act  construed:  Acts  1885,  Ch.  9. 

3.  Vendor's  Lien.    Barred,  ivhen. 

A  vendor's  express  lien  for  purchase  money  is  lost  when  he 
knowingly  permits  a  sub  vendee  to  hold  and  claim  the  land  as 
his  own  ander  an  absolute  deed,  for  a  period  of  seventeen 
years,  and  to  make  valuable  improvements  upon  it  without  any 
successful  effort  to  enforce  his  rights.     {Post,  pp.  653-655. ) 

4.  Court  op  Chancery  Appeals.    Act  creating  is  constitutlorial. 

The  Act  creating  the  Court  of  Chancery  Appeals  is  constitu- 
tional. The  provision  that  the  written  finding  of  facts  by 
that  Court  shall  be  conclusive  upon  this  Court  is  not  an  un- 
constitutional limitation  upon  the  jurisdiction  of  this  Court, 
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nor  an  unconstitutional  invasion  of  the  judicial  department  by 
the  Legislature.     {Post,  pp.  653-661.) 

Constitution  construed:  Art.  VI.,  J§  1,  2;  Art.  II.,  J  1. 

Case  cited  and  approved:  Hundhauser  v.  Insurance  Co.,  5  Ileis., 
704. 


FROM    m'mINN. 


Appeal  from   Chancery  Court   of   McMinn   County. 

T.     M.     McCONNELL,    Ch. 

Harbison   &  Roberts   for   Complainant. 
BuRKETT   &  Mansfield   for   Defendant. 

Wilkes,  J.  This  is  a  vendor's  bill  to  sell  a 
half  interest  in  a  tract  of  land  for  the  purchase 
money.  The  Chancellor  refused  the  relief  prayed, 
and,  on  appeal,  the  Court  of  Chancery  Appeals  has 
affirmed  the  Chancellor,  and  complainants  have  ap- 
pealed to  this  Court.  The  facts,  so  far  as  need  be 
stated,  are  that  complainant  sold  to  defendant,  F.  B. 
McEhvee,  his  brother,  an  undivided  half  interest  in 
seven  hundred  acres  of  land  in  McMinn  County  for 
$4,000,  in  four  notes — at  one,  two,  three,  and  four 
years — for  $1,000  each.  The  sale  was  made  De- 
cember 17,  1879.  Deed  was  executed  retaining  an 
express  lien  for  the  purchase  money.  On  the  twenty- 
second  of  April  the  purchaser,  F.  B.  McElwee,  sold 
the   land,   or   a  part   of  it,   he  owning   the  other   half 
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interest  in  his  own  right,  to  the  Mount  Verd  Mills 
Company  for  $16,000,  to  be  paid  in  stock  of  the 
company,  and  the  company  was  pat  in  possession  of 
the  premises,  and  have  been  in  possession  ever  since. 
Defendant  was  its  secretary  and  treasurer.  Upon 
the  premises  the  company  erected  improvements,  and 
spent  much  money,  but  subsequently  became  insol- 
vent, and  made  an  assignment  for  the  benefit  of  its 
creditors. 

When  complainant^s  notes  became  due  he  renewed 
them  from  time  to  time,  some  payments  being  made 
and  credited.  He  filed  the  bill  in  this  cause  Feb- 
ruary 11,  1896,  to  collect  what  he  calls  the  balance 
of  purchase  money,  evidenced  by  four  notes — two 
for  $900  each,  one  for  $973,  and  the  other  •  for 
$556.37.  The  notes  for  $900  and  $556.37  are  dated 
December  15,  1894,  and  the  one  for  $973  is  dated 
November  23,  1894.  The  $900  notes  are  due  in 
one  and  two  years  from  date,  and  the  other  two 
are   due   at   one   day   after   date. 

The  company  set  up  the  defense  that  it  was  an 
innocent  purchaser;  that  complainant's  claim  was  stale; 
the  statute  of  adverse  possession  of  seven  years;  and 
the  statute  of  limitation  of  ten  years  under  the  Act 
of  1885,  Chapter  9;  that  complainant  could  not 
retain  his  lien  upon  the  land  for  the  renewal  of  the 
original  notes;  and  that,  as  to  the  $973  note,  the 
complainant  had  waived  his  lien  by  accepting  collat- 
erals as  security;  that  the  notes  are  really  not 
owing,    but   are   fraudulent. 


652  KNOXVILLE : 


McElwee  v.  McElwee. 


Various  errors  are  assigned  in  this  Court.  The  first 
raises  the  question  of  the  constitutionality  of  the  Act 
of  1885,  Chapter  9.  It  is  said  it  is  not  valid  because 
of  a  variance  between  the  caption  and  body  of  the 
Act.  The  caption  is,  '*An  Act  to  extend  the  statute 
of  limitations  to  liens  and  on  realty,  and  to  quiet 
titles."  It  may  be  remarked  in  the  outset  that  the 
use  of  the  conjunction  *'and"  in  the  Act  is  a  mere 
clerical  or  typographical  error.  It  is  insisted  that 
the  caption  relates  to  liens  on  realty,  and  to  the  quiet- 
ing of  titles,  but  that  the  body  of  the  Act  embraces 
liens  retained  in  deeds,  mortgages,  deeds  of  trust, 
and  assignments  of  realty  to  secure  debts;  that  the 
caption  of  the  Act  simply  proposes  to  bar  liens  in 
ten  years,  and  cannot  be  made  to  include  mort- 
gages, deeds  of  trust,  and  assignments  to  secure  debts. 
It  is  evident  that  the  general  scope  of  this  Act, 
both  in  its  caption  and  body,  is  to  provide  and  fix 
a  limitation  on  the  life  of  liens  on  real  estate,  no 
matter  how  created,  in  order  to  quiet  titles,  and  is 
not  subject  to  the  criticism  made.  This  constitu- 
tional provision,  Art.  II.,  Sec.  17,  has,  by  the  Court, 
been  given  liberal  construction,  so  as  not  to  embar- 
rass legislation,  and  prevent  the  beneficial  purposes 
for  which  it  was  adopted.  Hyman  v.  The  Stuffy  3 
Pick.,    109-112. 

It  is  next  insisted  that  it  is  not  the  intent  and 
spirit  of  the  Act  to  prevent  the  renewal  of  purchase 
money  notes,  and  the  continuation  of  the  original 
lien  thereby;  that  the  lien  extends  from  the  maturity 
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of  the  debt,  and  this  maturity  may  be  postponed  by 
renewals  from  time  to  time,  and  the  lien  thus  con- 
tinued and  its  extinction  deferred.  We  are  of  opin- 
ion that  the  Legislature  had  in  view,  in  the  passage 
of  this  Act,  the  generaj  registration  laws,  and  the 
whole  doctrine  of  the  difference  between  express  and 
implied  liens  rests  upon  this  idea:  that  express  liens, 
which  are  shown  by  instruments  registered,  are  not 
affected  by  the  ordinary  and  usual  statutes  of  limi- 
tation, because  the  liens  appear  upon  the  Register's 
books,  and  are  notice  to  the  world  of  their  exist- 
ence. If,  however,  the  original  notes  may  be  taken 
up  and  new  notes  given  instead,  the  registered  in- 
strument will  convey  no  information  of  this  fact. 
It  was  the  evident  purpose  of  the  Act  to  quiet  land 
titles  and  to  provide  that  parties  having  or  acquiring 
title  to  lands  should  not  be  disturbed  by  the  asser- 
tion of  liens  more  than  ten  years  old,  to  enforce 
which  no  steps  had  been  taken,  and  the  existence 
of  which  the  party  holding  title  has  no  notice,  and 
no  means  of  acquiring  any  notice.  To  hold  otherwise 
would  be  to  open  the  door  to  continual  and  suc- 
cessive renewals,  and  thus  the  lien  may  be  extended 
for  a  series  of  years,  and  third  persons  could  never 
have  any  assurance,  from  the  records  or  otherwise, 
that  their  title  would  not  be  disturbed  by  secret 
liens. 

It  is  assigned  as  error  that  the  Court  of  Chan- 
cery Appeals  held  the  mill  company  protected  by 
its   adverse   possession   of    seven    years.       As    we    un- 


654  KNOXVILLE : 


McElwee  v.  McElwee. 


derstand  the  opinion,  it  is  to  the  effect  that,  be- 
cause of  the  adverse  possession  for  seven  years  by 
the  mill  company,  claiming  the  property  absolutely, 
and  the  laches  of  the  complainant  in  setting  up  his 
claim   to   a   lien,    he   cannot   now    recover. 

In  the  case  of  Whitby  v.  Armour^  4  Lea,  683, 
decided  before  the  passage  of  the  Act  of  1885,  it 
was  held  that  the  rule  that  the  statute  of  limitations 
will  not  bar  the  vendor's  express  lien  for  purchase 
money,  is  confined,  in  its  application,  to  vendor  and 
vendee,  and  will  not  affect  the  intervening  rights  of 
third  persons.  At  the  time  this  decision  was  made 
there  was  no  limitation  applicable  to  such  express 
liens,  and  the  case  presented  was  a  sale  in  chancery 
in  1859.  The  decree  confirming  the  sale  retained  a 
lien  for  the  purchase  money.  Armour,  the  pur- 
chaser, sold  off  the  land  in  1866,  1868,  and  1869, 
in  parcels.  Armour's  notes  matured  in  1860  and 
1861.  A  bill  was  filed  in  November,  1875,  to  en- 
force the  lien  for  the  Armour  notes,  alleging  that 
they  had  been  lost.  It  was  held  that,  other  ques- 
tions aside,  the  subpurchasers,  having  held  possession 
for  seven  years  or  more,  had  acquired  good  titles. 
It  was  further  held  that  the  complainants,  by  their 
laches,  had  lost  any  lien  they  originally  had  on  the 
property.  They  allowed  the  original  suit  to  be  dis- 
missed and  acquiesced  for  eight  years  before  bring- 
ing suit  on  the  notes,  and  the  bill  was  dismissed 
and  relief  denied. 

In    this    case    it    appears    that    the    mill     company 
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had  held  the  property  under  an  absolute  conveyance 
for  seventeen  years  before  this  bill  was  filed,  all  the 
time  claiming  it  as  their  own,  improving  and  build- 
ing upon  it,  all  known  to  and  acquiesced  in  by 
complainant.  It  further  appears  that  complainant  in 
this  case  filed  a  bill  against  his  brother,  in  1888, 
to  enforce  a  sale  of  this  land  to  collect  two  notes 
of  $1,000  each,  executed  December  15,  1879,  and 
due  in  1883  and  1884,  and  the  bill  avers  that 
these  notes  were  executed  for  this  land  and  were 
the  balance  of  purchase  money  on  this  land,  and 
the  bill  was  soon  after  dismissed  at  the  complain- 
ant's cost.  The  mill  company  has  now  become  in- 
solvent  and   has   made   an   assignment. 

The  Court  of  Chancery  Appeals  find,  under  the 
facts  in  the  record,  and  in  view  of  the  relationship 
of  complainant  and  defendant,  who  are  brothers,  evi- 
dence of  a  fraudulent  collusion  between  them  to  en- 
able the  complainant  to  collect  his  debts  as  purchase 
money  notes.  It  is  said  this  question  of  fraudulent 
collusion  is  not  raised  in  the  pleadings,  and  this  is 
true  so  far  as  the  direct  allegation  is  concerned, 
but  it  is  incidentally  raised  in  setting  up  the  laches 
of  complainant  and  the  want  of  equity  in  his  claim, 
and   can    be   considered   in   that   connection. 

It  is  next  objected  that  the  findings  of  the  Court 
of  Chancery  Appeals  upon  the  question  of  fact  in 
this  case  are  not  conclusive  upon  this  Court,  and  the 
constitutionality  of  the  Act  creating  that  Court  is 
attacked    so    far    as    it    makes    that   Court    the    final 
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tribunal  in  the  determination  of  questions  of  fact. 
The  objection  is  that  the  latter  portion  of  the  cap- 
tion of  the  Act  establishing  the  Court  shows  that 
it  is  the  purpose  of  the  Act  to  limit  the  jurisdic- 
tion of  the  Supreme  Court,  and  that  Section  11  of 
the  Act,  which  confers  and  defines  the  jurisdiction 
of  that  Court,  provides  that  the  finding  of  facts  by 
it  shall  be  reduced  to  writing  and  be  conclusive, 
and  the  jurisdiction  of  the  Supreme  Couil  shall  not 
extend  thereto.  The  argument  is,  that  this  is  a 
limitation  and  contraction  of  the  jurisdiction  of  the 
Supreme  Court,  and  is  therefore  contrary  to  the  Con- 
stitution and  Bill  of  Rights.  It  is  insisted  that  the 
right  of  this  Court  to  investigate  the  facts  of  all 
cases  assigned  to  that  Court  is  taken  away,  and  that 
it  thus  invades  the  jurisdiction  of  this  Court,  and 
deprives  it  of  power  to  even  review  the  facts  upon 
appeal  from  that  Court,  and  hence  it  is  an  invasion 
by  the  Legislature  upon  the  judiciary  system  of  the 
State  as  fixed  by  the  Constitution,  and  is  contrary  to 
Art.  II.,  Sec.  1,  of  the  Constitution,  which  divides 
the  power  of  the  government  into  three  distinct  de- 
partments— the  legislative,  executive,  and  judicial — 
and  provides  that  no  person  or  persons  belonging  to 
one  of  these  departments  shall  exercise  the  powers 
properly  l>elonging  to  either  of  the  others,  except 
in   the   cases   therein   directed   or   permitted. 

Article  VI.,  Sec.  1,  of  the  Constitution  is  in 
these  words:  '^The  judicial  power  of  the  State  shall 
be   vested   in   one    Supreme    Court,    and    in    such    cir- 
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cuit,  chancery,  and  other  inferior  Courts  as  the 
Legislature  shall  from  time  to  time  ordain  and  estab- 
lish, in  the  Judges  thereof,  and  in  Justices  of  the 
Peace."  In  Section  2  it  is  said:  "The  jurisdiction 
of  this  [the  Supreme]  Court  shall  be  appellate  only, 
under  such  restrictions  and  regulations  as  may,  from 
time  to  time,  be  prescribed  by  law,  but  it  may 
possess  such  other  jurisdiction  as  is  now  conferred  by 
law  on  the  present  Supreme  Court."  The  Constitu- 
tion of  1834  was  the  same  as  the  Constitution  of 
1870   ujx)n   the   matter   of  jurisdiction. 

In  the  case  of  HiuidhaiLser  v.  Marine  Fire  Ins. 
Co.y  5  Heis.,  704,  this  Court  said,  the  particular 
mode  in  which  the  jurisdiction  (of  the  Supreme 
Court)  may  be  exercised,  whether  by  appeal  in  the 
nature  of  a  writ  of  error  or  supersedeas,  is  a  mat- 
ter of  regulation  by  the  Legislature,  and  such  re- 
strictions and  regulations  may  be  enacted  by  the 
Legislature  as  may  bo  deemed  proper,  so  as  not  to 
defeat  the  ultimate  control  of  the  Supreme  Court 
over   the   inferior   Courts. 

It  is  evident,  upon  a  proper  consideration  of  this 
section  of  the  Constitution,  that  the  jurisdiction  of 
the  Supreme  Court  is  api>ellate  only,  and  it  can 
have   and   acquire   no   other   jurisdiction. 

But  this  appellate  jurisdiction  is  to  be  under 
such  restrictions  and  regulations  as  may,  from  time 
to  time,  be  prescribed  by  the  law.  It  is  apparent, 
therefore,  that  the  jurisdiction  of  the  Supreme  Court 
is   not  absolute,    nor   is   it   fixed   by   the   Constitution, 
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except  as  to  the  requirement  that  it  shall  be  appel- 
late only.  But  the  Legislature  may  throw  around 
this  appellate  jurisdiction  such  restrictions  and  regu- 
lations as  it  may  deem  wise  and  proper,  but  not 
so  as  to  alter  its  constitutional  status.  It  may 
therefore  prescribe  that  the  Supreme  Court's 
jurisdiction  over  inferior  tribunals  shall  extend 
only  to  a  review  of  questions  of  law,  and  not 
to  a  re-examination  of  questions  of  fact.  It  follows 
that  the  Legislature  may  prescribe  that  the  deter- 
mination of  a  lower  or  inferior  Court  shall  be  final 
as  to  facts,  and  this  is  what  is  done  by  the  Act  in 
question.  The  right  of  appeal  to  the  Supreme 
Court  is  still  preserved,  but  it  extends,  in  such 
cases,  only  to  the  review  of  questions  of  law,  taking 
the  finding  of  facts  as  made  by  the  Court  of  Chan- 
cery  Appeals   as   conclusive   and    final. 

As  this  is  the  first  occasion  upon  which  the  con- 
stitutionality of  this  Act  has  been  called  in  question, 
we  deem  it  proper  to  enter  somewhat  into  the  his- 
tory of  its  passage  and  the  creation  of  the  Court 
of  Chancery  Appeals,  and  the  reason  and  occasion 
for  its  establishment.  Since  the  Constitution  of 
1870,  and,  indeed,  before  that  time,  the  dockets  of 
the  Supreme  Court  had  been  overburdened  with  ap- 
peals, until  it  became  imi>ossibIe  to  properly  dispose 
of  them.  Various  expedients  were  resorted  to  to 
give  the  relief  desired,  and  to  afford  to  litigants  the 
pronipt  hearing  which  they  were  entitled  to  under 
the   Constitution    and     Bill    of    Rights.       Intermediate 
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Courts  have  from  time  to  time  been  created  and 
vested  with  power  more  or  less  extensive — such  as 
the  Commission  Court,  the  Court  of  Referees,  the 
Arbitration  Court — and,  under  the  Constitution  of 
1870,  the  number  of  judges  of  this  Court  was  tem- 
porarily increased  to  six,  so  as  to  enable  it  to  sit 
in  two  sections.  These  were,  however,  at  best  but 
temporary  expedients,  and  while  the  Courts  thus 
created  did  much  labor  and  accomplished  a  great 
deal  toward  effecting  speedy  trials  of  causes  ap- 
pealed,  still,  being  only  temporary  and  limited  as 
to  time,  and  to  some  extent  as  to  power,  they 
could  not  accomplish  all  that  was  desired,  even 
though  they  may  have  exceeded  popular  ex[)ectations. 
But  all  these  Courts  have  passed  away,  and  live  only 
in  the  history  of  the  State's  jurisprudence.  The 
volume  of  litigation  has  not,  however,  decreased. 
There  are  nearly  fifty  inferior  Courts  of  circuit, 
criminal,  chancery,  and  special  jurisdiction,  from 
which  appeals  lie  to  this  Court,  besides  the  different 
County  Courts  in  the  various  counties  of  the  State, 
from  which,  in  many  cases,  appeals  lie  direct  to  this 
Court.  The  consequence  is,  that  the  task  of  dispos- 
ing of  the  causes  upon  the  dockets  of  the  Supreme 
Court  was  more  than  could  be  accomplished  by  that 
Court,  although  more  than  1,200  cases  per  annum 
were  disposed  of.  There  is  a  limit  to  human  capac- 
ity for  work  and  to  human  endurance  of  toil.  When 
that  limit  was  reached,  the  question  simply  resolved 
itself   into  whether   causes   would   be   allowed  to  accu- 
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inulate  and  incumber  the  dockets,  or  some  other 
means  be  devised  to  hear  and  dispose  of  them.  The 
Act  has  been  referred  to  as  a  measure  for  the  re- 
lief of  the  Supreme  Court.  This  is  a  misnomer 
and  a  misconception.  The  Act  does  not  relieve  the 
Supreme  Court  or  its  Judges  from  labor;  it  was 
not  so  intended,  but  to  relieve  litigants  from  the 
delay  which  had  become  unavoidable  from  overcrowded 
dockets. 

The  Supreme  Court  has  not  been  relieved  from 
labor,  but  it  has  been  aided,  and  the  dockets  have, 
to  some  extent,  been  relieved  by  the  work  which 
has  been  done  already.  The  Court  of  Chancery  Ap- 
peals, as  now  provided  for,  is  the  result  of  the  de- 
liberations of  a  number  of  the  wisest,  ablest,  and 
most  conservative  members  of  the  bar  in  the  State, 
and  the  system  is  in  accordance  with  their  sugges- 
tions. The  profession  in  the  State  has  co-operated 
heartily  in  the  movement,  and,  under  the  able, 
painstaking,  and  exceedingly  energetic  work  done  by 
that  Court,  it  has  fully  met  the  expectations  of  the 
movers  in  the  matter,  whose  only  desire  has  been 
to  afford  speedy  trials.  At  no  time  has  there  been 
a  serious  doubt  as  to  the  constitutionality  of  the 
Court,  nor  as  to  the  jurisdiction  and  power  con- 
ferred upon  it,  and  this  question  was  duly  and  prop- 
erly considered  by  many  of  the  ablest  and  most 
conservative  members  of  the  profession,  and  received 
their  support,  as  well  as  the  approval  of  the  Gov- 
ernor   of    the    State,     who    for    a     long    number    of 
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years  had  been  the  Chief  Justice  of  the  Supreme 
Court,  conversant  fully  with  its  jurisdiction  and  pow- 
ers, as  well  as  its  needs  and  condition.  It  received, 
also,  the  support  of  the  Bar  Association  of  the 
State,  out  of  whose  deliberations  and  suggestions 
the  bill  was  evolved,  and  it  is  a  part  of  the  his- 
tory of  its  origin  that  this  association  most  actively 
pressed  its  passage.  The  Court,  as  thus  established, 
is  a  constitutional  Court,  and  has  a  jurisdiction  and 
powers  which  the  Legislature  was  competent  to  give 
to  it,  and  the  constitutional  powers  of  the  Supreme 
Court  have  in  no  sense  been  invaded  by  the  pro- 
visions of  the  Act  constituting  and  establishing  it 
and   defining   its   powers   and   jurisdiction. 

We   see   no   error   in    the   decree   of    the   Court   of 
Chancery   Appeals,    and   it   is   affirmed. 
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{Knaxville,      November   13,    1896.) 

WiLLB.    Devise  in  restraint  of  marriage. 

A  condition  annexed  to  a  devise  to  a  widow,  that  defeats  her 
estate,  and  g'ives  the  land  to  another  if  she  shall  marry  ag^in, 
is  valid. 

Cases  cited:  Hawkins  v.  Skeggs^  10  Hum.,  31;  Hughes  t).  Boyd, 
2  Sneed,  512;  Duncan  v,  Phillips,  3  Head,  417. 


FROM   HAWKINS. 


Appeal  from  Chancery  Court  of  Hawkins  County. 
H.    G.    Kyle,    Ch. 

W.    P.    and  W.    H.    Gillenwaters  for   Herd. 

Coleman  &  Green  and  J.  W.  Caldwell  for 
Catron. 

Snodgrass,  Ch.  J.  The  bill  in  this  case  was 
filed  in  the  Chancery  Court  of  Hawkins  County  by 
Maria  Herd,  the  daughter  of  Jacob  Brotherton, 
whose  husband  joined  with  her,  to  ask  a  construc- 
tion of  the  will  of  Jacob  Brotherton,  the  father  of 
Mrs.    Herd,    who    died    in    Hancock    County    in    the 
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year  1888,  leaving  a  will  in  which,  among  other 
provisions,    was   the   following: 

"I  will  and  bequeath,  at  the  death  of  my  wife 
and  Minerva,  her  sister^  all  of  my  Tennessee  and 
Virginia  land  shall  fall  to  my  two  daughters,  Maria 
Catron  and  Minerva  Brotherton,  and  be  divided 
equally,  according  to  quality,  and  also  all  my  money 
that  may  be  on  hand.  If  Maria  Catron  marry 
again,  her  part  of  the  land  shall  go  to  her  son, 
Noiel  Catron,  and  she  shall  have  no  control  of  the 
land." 

At  the  time  this  will  took  effect,  Maria  Catron 
was  a  widow,  and  mother  of  Noiel  Catron;  she  was 
so  at  the  time  the  will  was  made,  and  was  then 
about  twenty- three  years  of  age.  Afterwards  she 
married  the  complainant,  H.  P.  Herd,  and  she  and 
her  husband  filed  this  bill  against  Noiel  Catron,  the 
son,  to  have  the  will  construed,  and  this  condition 
of  the  will  that  her  interest  in  the  estate  should 
cease  upon  her  marriage,  held  void  as  in  general 
restraint  of  marriage,  and  to  have  her  title  to  the 
land  declared  absolute.  Proper  defense  was  made 
by  guardian  ad  litera  for  the  minor.  The  case  was 
heard  and  the  Chancellor  decreed  that  this  condition 
was  void,  that  Mrs.  Catron  (now  Mrs.  Herd),  took  the 
absolute  estate.  The  defendant  appealed  and  assigned 
errors.  The  case  was  heard  by  the  Court  of  Chan- 
cery Appeals,  which  held  that  the  Chancellor's  decree 
was  erroneous.  Complainants  appeal  and  assign 
errors   here. 
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The  only  question  involved  is,  therefore,  whether 
this  condition,  which  was  in  restraint  of  a  second 
marriage,  is  void  or  valid.  No  question  has  l)een 
the  subject  of  more  controversy  and  contrariety  of 
judicial  opinion  than  that  of  provisions  like  this, 
whether  they  be  limitations  or  conditions  in  restraint 
of  marriage.  It  serves  no  useful  purpose  to  discuss 
the  different  questions  which  have  arisen  in  this  con- 
nection. It  is  laid  down  as  a  general  proposition 
by  all  of  the  authorities  that  conditions  in  general 
restraint  of  marriage  are  void,  but,  like  all  other 
general  propositions,  this  must  be  undei*stood  in  ref- 
erence to  its  application  and  to  its  exceptions.  It 
is  only  literally  true  when  considered  without  respect 
to   either. 

One  of  the  exceptions  recognized  by  the  general 
current  of  authority,  and  by  the  almost  universal 
concurrence  of  modern  judicial  opinions,  is  that  such 
a  condition  in  restraint  of  marriage  does  not  extend 
to  the  case  of  a  second  marriage.  The  principle 
itself  was  borrowed  from  the  civil  law,  in  which 
widows,  as  observed  by  Lord  Thurlow  in  the  prin- 
cipal case  on  that  subject,  were  excepted  from  the 
Novels.  Barton  v.  Barton^  2  Vern.,  308.  And  this 
exception  has  been  continued  throughout  modern  Eng- 
lish  and   American   authorities. 

Further  on  this  question,  Mr.  Beach,  in  his  work 
on  the  Law  of  Wills,  Sec.  234,  says:  ''The  pres- 
ent state  of  the  law  as  regards  conditions  in  restraint 
of    the    second    marriage    of    a   woman    is   this:    that 
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they  are  exceptions  to  the  general  rule  that  condi- 
tions in  restraint  of  marriage  are  void,  and  the  an- 
nunciation of  that  law  has  been  gradual.  In  the 
first  instance  it  was  confined  to  the  case  of  the  tes- 
tator being  the  husband  of  the  widow;  in  the  next 
place  it  was  extended  to  the  case  of  a  son  making 
a  will  in  favor  of  his  mother;  then  came  the  case 
of  Xewtcm  V.  ^larsden^  2  Johns.  &  H.  (decided  in 
1862),  in  which  it  was  held  the  general  exception, 
by  whomsoever  the  bequest  may  have  been  made. 
Alh^n    V.   Jackwn,    1    Ch.    Div.,    300." 

The  whole  subject  will  be  found  discussed  by 
Mr.  Beach  in  Sees.  233-237;  and  in  Schouler  on 
Wills,  Sec.  603;  Story's  Eq.  Jur.,  Sees.  276-291; 
Pritchard  on  Wills  and  Admin.,  Sees.  155-160;  and 
in  the  case  of  Svott  v.  Tyler ^  Leading  Cases  in  Eq., 
Vol.    II.,    pp.    429-512,    and    notes. 

The  leading  Tennessee  cases  on  the  general  sub- 
ject are  ITawJcuis  v.  Skeggs^  10  Hum.,  31;  Hughes 
v.  Boyd,  2  Sneed,  512;  Duncan  v.  PhilUps,  3 
Head,  417.  They  are  not  in  antagonism  to  the  ex- 
ception now  discussed,  and  rather  lean  to  the  validity 
of  conditions  in  restraint  of  marriage  generally  of 
the  widow,  and  to  the  power  of  the  testator  to  ter- 
minate the  enjoyment  of  any  estate  devised,  whether 
these  provisions  be  in  the  form  of  limitations  or 
conditions.  It  is  not  material  to  the  determination 
of  this  question  to  say  how  far  they  go  in  that 
direction;  it  is  sufiicient  that  they  do  not  affect  the 
enforcement     of     the     exception     already     suggested. 
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whether    it    be   a    limitation,    or,    as    it    was    in    this 
case,    a   condition,    and   a   condition   subsequent. 

It  results  that  the  conclusion  reached  by  the  Court 
of  Chancery  Appeals  was  the  correct  one,  and  the 
decree   of   that   Court  is  affirmed. 
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Railroad  v.  Johnson. 

{J{7ioxville.      November    13,    1896.) 

1.  Husband  and  Wife.    Husband  has  exclusive  right  to  darruiges  re- 

coverable for  wife's  death. 

The  surviying  husband  alone,  to  the  exclusion  of  the  wife^s  next 
of  kin,  is  entitled  to  all  damages  recoverable  for  a  wrongful 
injury  causing  her  death.     (Post^  pp.  668-^75. ) 

Code  construed:  U  4025,  4026  (S.);  JJ  3130,  3131  (M.  &  V.);  J}  2291, 
2292  (T.  &S.). 

Acts  construed:  Acts  1871,  Ch.  78;  Acts  1883,  Ch.  186. 

Cases  cited  and  approved:  Trafford  v.  Adams  Express  Co.,  8  Lea, 
96;  Loague  v.  Railroad,  91  Tenn.,  458. 

Cited  and  disapproved:  Bream  v.  Brown,  5  Cold.,  168. 

2.  Same.     Husbajid  mtist  administer  on  wife's  estate  to  sv£  for  her 

death. 

The  surviving  husband  cannot  maintain  suit,  without  adminis- 
tering upon  the  wife's  estate,  for  a  wrongful  injury  causing 
her  death.     {Post,  p.  674.) 

3.  Measure  of  Damages.    EiTo^ieous  charge  as  to,  in  suit  for  wife's 

death. 

In  an  action  for  the  wrongful  killing  of  a  wife  and  mother,  it  is 
error  for  the  Court  to  instruct  the  jury  to  ascertain  not  only 
the  damages  resulting  to  the  husband,  who  is  alone  entitled 
to  the  recovery,  but  also  the  damages  resulting  to  her  infant 
child,  who  is  entitled  to  no  part  of  the  recovery.     (Post,  pp. 
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E.    Watkins   and   T.    C.    Latimore   for   Railroad. 

C.  Marchbanks,  W.  T.  Murray,  and  Daniels 
&   Garvin   for   Johnson. 

Beard,  J.  This  suit  was  instituted  by  the  ad- 
ministrator of  Mrs.  Johnson  to  recover  damages  for 
the  alleged  wrongful  killing  of  his  intestate  by  tho 
plaintiff  in  error.  Her  surviving  husband  qualified 
as  administrator,  and  this  action  was  brought  for  his 
own  benefit  and  that  of  a  minor  child  of  the  de- 
ceased. There  was  a  verdict  and  judgment  for  the 
defendant  in  error,  from  which  an  appeal  has  been 
prayed    to   this   Court. 

While  a  number  of  questions  have  been  made  in 
argument,  the  only  one  which  will  be  cisposed  of 
in  this  written  opinion  is  that  made  upon  that  part 
of  the  charge  of  the  trial  Judge  which  imposed  the 
duty  upon  the  jury  of  ascertaining  the  damages  sus- 
tained by  the  minor  child  in  the  loss  of  the  deceased 
in  the  event  they  found  that  her  death  was  the  re- 
sult of  a  wrongful  injury  received  at  the  hands  of 
the  railway  company.  We  think  plaintiff  in  error 
is  right  in  insisting  that  the  charge,  in  this  respect, 
was   erroneous. 

In  Bream  v.  Brown ^  5  Cold.,  168,  it  was  de- 
termined that  a  married  woman  was  within  the  Act 
of  1850  (carried  into  the  Code  (M.  &  V.),  §§3130, 
3131),  and  while  there  the  suit  was  brought  by  tho 
surviving  husband,  as  administrator  of  his  deceased 
wife,  for   the   benefit   of   himself   and   the   minor   chil- 
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dren  of  the  deceased,  yet  the  only  point  there  argued 
and  decided  was  that  an  action  could  be  maintained 
for   the    wrongful   killing   of  a   deceased   wife. 

In  Trafford  v.  Adams  Express  Co.^  8  Lea,  96, 
this  Court,  for  the  first  time,  was  distinctly  called 
upon  to  determine  who  was  entitled  to  the  recovery 
in  such  an  action,  where  the  deceased  wife  left  sur- 
viving a  husband  and  next  of  kin.  The  question 
there  presented  was  one  of  diflSculty,  owing  to  the 
peculiar  phraseology  of  our  statutes.  The  novelty, 
as  well  as  the  difficulty,  of  the  question,  invited  the 
careful  consideration  which  it  received  at  the  hands 
of  the  Court,  the  result  of  which  was  an  elaborate 
opinion,  announcing,  as  a  conclusion,  <'that  the  sur- 
viving husband  was,  jure  maritl  and  to  the  exclu- 
sion of  the  next  of  kin,  entitled  to  the  damages" 
recoverable  in  such  a  case.  While  differing  some- 
what as  to  the  reasoning  of  the  opinion,  all  of  the 
members  of  the  Court  concurred  in  the  holding 
**that  the  recovery  for  a  personal  injury  to  the 
wife  which  results  in  death,  will  inure  to  the  ben- 
efit of  the  husband,  under  the  statutory  provisions 
discussed,  and  that  there  can  be  but  one  recovery 
in  such  case,"  and  that  he  is  entitled  to  this  re- 
covery   under    the   common    law    rule   of   jure   mariti. 

It  is  true,  as  is  argued  at  the  bar,  that  in  that 
cause  there  were  no  children  seeking  the  benefit  of 
a  recovery  under  these  Code  sections,  yet  there  were 
next  of  kin  of  the  deceased  wife,  who  were  entitled 
to   the   same   rights   thereunder   that   children,    if   any, 
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would  have  had,  so  that  the  rule  of  survivorship 
jitre  mariti,  which  excluded  the  one,  necessarily  ex- 
cluded  the   other   class. 

Trafford  v.  Adwtis  Express  Co.  was  decided  in 
1881.  In  addition  to  determining  this  point,  that 
case  also  settled  that  the  recovery  authorized  under 
the  statutes  then  in  existence  extended  only  to  such 
injury  as  the  deceased  might  have  recovered  for  if  he 
or  she  had  survived  the  injury  in  question.  This  de- 
cision, thus  coming  after  great  fluctuation  of  judi- 
cial opinion  as  to  what  were  the  true  elements  of 
damage  in  such  a  case,  led,  no  doubt,  to  the  pas- 
sage of  the  Act  of  1883,  Ch.  186,  Code  (M.  &  V.), 
§  3134,  which  provided  that  when  the  death  is  caused 
by  the  fault  of  another,  that  the  party  suing,  if 
entitled  to  damages,  shall  have  the  right  to  recover 
for  the  mental  and  physical  suffering,  loss  of  time, 
and  necessary  expenses  resulting  to  the  deceased  from 
the  personal  injuries,  and  also  the  damages  resulting 
to  the  parties  for  whose  use  and  benefit  the  right 
of  action   survives,"    etc. 

It  is  evident  that  the  purpose  of  this  Act  was 
not  to  create  a  mere  class  of  beneficiaries,  but  to 
extend  the  scope  of  recovery  by  allowing  not  only 
damages  which  the  deceased  might  have  recovered 
for  his  or  her  own  benefit,  but  also  such  as  resulted 
from  the  death  to  the  parties  *  *  for  whose  use  and 
benefit  the  right  of  action  survived."  Loagiie  v. 
Railroad^  7  Pick.,  458.  With  this  single  modifica- 
cation,    it   left   the   law   of    this   State,    so   far   as   the 
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rights  of  the  surviving  husband  in  such  case  are 
concerned,  as  was  announced  in  Trafford  v.  Adams 
Expj*e»s  Co.^  »upra.  Nor  has  the  conclusion  reached 
by  the  Court  in  that  case  been  seriously  called  in 
question  since,  so  far  as  we  are  aware,  until  it  was 
challenged  in  the  present  case;  on  the  contrary,  our 
impression  is  that  it  has  been  generally  accepted  by 
the  profession  as  a  definite  settlement  of  a  question 
that,  if  not  much  mooted,  at  least  was  open  to  se- 
rious doubt  in  this  State  until  that  time.  The  rule 
of  stare  decisis^  after  this  long  and  general  acqui- 
escence in  that  decision,  would,  even  if  doubtful  our- 
selves of  its  wisdom,  induce  us  to  hesitate  seriously 
before  reversing  it.  But  we  think  an  examination 
of  the  statute,  in  the  light  of  the  common  law  as 
it  stood  at  the  time  of  its  passage,  abundantly  vin- 
dicates  the   holding   of   the  Court   in   that   case. 

At  common  law  there  were  two  actions  which 
might  he  maintained  for  damages  resulting  from  a 
tortious  injury  to  the  wi?e.  One  of  these  could  have 
been  prosecuted  by  the  husband,  in  his  own  name 
and  for  his  exclusive  benefit,  and  that  was  for  the 
loss  of  her  society  or  of  her  services,  or  both,  as 
well  as  for  the  necessary  expenses  incurred  by  him 
in  consequence  of  the  injury  inflicted  upon  her. 
The  other  one  of  these  actions  was  for  the  injury 
which  the  wife  sustained,  and  this  was  brought  in 
the  name  of  the  husband  and  wife.  While  the  re- 
covery would  be  in  their  joint  names,  yet  the  hus- 
band   might,    as    in    the   case   of    any   other   chose   in 
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action,  make  it  his  own  exclusively  by  collecting 
and   appropriating   the   recovery. 

Now,  it  is  this  latter  right  of  action  which  is 
recognized,  but  is  not  created,  by  the  statutes  of 
this  State.  This  action,  at  common  law,  w^ould  have 
died  with  the  wife,  and  it  has  been  the  purpose  of 
our  Legislature  to  prevent  its  abatement.  The  first 
statutory  provision  looking  to  this  end  is  found  in 
an  Act  passed  February  1,  1850,  which  is  in  these 
words:  '^In  all  and  every  case  where  any  person 
shall  come  to  his  death  by  injuries  received  from 
another,  whether  the  same  were  inflicted  feloniously 
or  not,  for  which  injuries,  in  case  death  had  not 
resulted,  an  action  of  damages  would  lie  at  law,  the 
personal  representative  of  the  person  thus  killed  shall 
have  the  right  to  institute  a  suit  for  the  damages,'' 
etc.  This  Act  was  carried  into  the  ('ode  of  1858 
at  j5§  2291,  2292.  Section  2291  of  that  Code  pro- 
vided as  follows:  **The  right  of  action  which  a  per- 
son who  dies  of  injuries  received  from  another,  or 
whose  death  is  caused  from  the  negligent  acts  or 
omissions  of  another,  would  have  laid  against  the 
wrongdoer,  in  case  death  had  not  ensued,  shall  not 
abate,  nor  be  extinguished,  by  his  death,  but  shall 
pass  to  his  personal  representatives  for  the  benefit 
of  his  widow  and  next  of  kin,  free  from  the  claims 
of  creditors."  This  section,  as  modified  by  Chapter 
78  of  the  Acts  of  1871,  is  §3130  of  the  M.  & 
V.    Code. 

This    legislation,    as    has    been    observed,    did    not 
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affect  to  create  a  right  of  action,  but  recognized 
one  as  already  existing,  and  provided  that  this  right 
of  action  should  not  die  with  the  party  who  was 
the  owner  of  it.  Its  purpose  was  to  prevent  the 
abatement  which  death  of  the  injured  party  worked 
at  common  law.  Notwithstanding  the  peculiar  phrase- 
ology of  §  2291  of  the  old  Code,  which  restricted 
the  benefit  of  the  recovery  in  such  a  case  to  the 
'*  widow  and  his  next  of  kin,"  suggesting  the  in- 
genious argument  that  this  necessarily  excluded  from 
the  operations  of  the  statute  the  case  of  a  married 
woman  dying  from  a  tortious  injury,  yet  this  Court 
held,  in  Bi^earti  v.  Brovm^  mj>ra^  that  such  a  case 
was  within  the  intent  of  the  statute.  This  holding 
was  based  largely,  and  properly  so,  upon  the  use 
of  the  comprehensive  word  "person"  ('*the  right 
of  action  which  a  person  who  dies,"  etc.),  in  the 
Code,  and  it  was  held  that  this  word  was  sufficient 
to  overcome  the  apparently  restrictive  terms  already 
adverted   to. 

Now,  following  the  lead  of  that  case  and  alto- 
gether in  harmony  with  its  reasoning,  we  think  it 
may  be  said,  it  being  admitted  that  a  wife  is  one 
of  the  "persons"  provided  for  by  that  Act,  it  may 
be  safely  assumed,  in  the  absence  of  an  express 
statutory  provision  disposing  of  the  proceeds  of  the 
recovery  for  the  injury  resulting  in  her  death,  that 
they  will  go  exactly  as  they  would  have  gone  at 
common  law,  but  for  its  rule  of  abatement,  and 
that   is   to   the   husband  jure  marlti.      It   is   true   the 
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right  to  bring  this  action  after  death  depends  en- 
tirely upon  the  statute,  and  it  must  be  prosecuted 
exactly  as  that  directs.  Loague  v.  Railroad^  supra. 
It  is  also  true  that  the  proceeds  of  the  recovery 
in  such  an  action  must  go  according  as  the  statute 
provides,  where  it  does  make  such  provision.  But 
we  have  a  case  where  the  action  is  authorized  by 
the  Code,  and  yet  where  it  fails  to  point  out  the 
beneficiary  of  the  recovery.  It  is  a  statutory  ca^xts 
omissus^  and  in  such  a  case  we  know  of  no  other 
place  to  turn,  with  the  view  of  ascertaining  this 
beneficiary,  save  to  the  common  law.  And  we  think 
this  a  sound  basis  for  the  conclusion  announced  in 
the  Trafford    case. 

It  follows  from  what  has  been  said  that  the  trial 
Judge  was  in  error  in  instructing  the  jury  to  take 
intoj  consideration  the  child^s  relationship  to  the  de- 
ceased, and  by  necessary  implication  telling  them  to 
consider  its  interest  in  its  mother ^s  life;  and,  as  it 
is  impossible  for  us  to  say  how  much  of  this  ver- 
dict was  intended  by  the  jury  for  compensation  to 
the   child,    the   case   must   be   reversed   and   remanded. 

To  meet  another  objection  of  plaintiff  in  error  to 
the  form  of  this  action,  it  may  be  said  that  the  sur- 
viving husband,  as  such,  could  not  have  maintained  this 
suit,  but  that  it  was  essential  that  he  administer. 
Nor  is  there  anything  anomalous  in  this,  as  at  com- 
mon law,  where  a  wife  died  leaving  a  husband 
surviving,  before  he  had  reduced  to  possession  a 
chose    in    action     which    belonged    to    her,    '*it   does 
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not  strictly  survive  to  him,  but  he  is  entitled  to  re- 
cover the  same  to  his  own  use  by  acting  as  her  ad- 
ministrator."     2  Kent,    *135. 


DISSENTING   OPINION. 

Wilkes,  J.  I  cannot  concur  in  the  majority 
opinion.  I  think  the  suit  is  properly  brought  in 
the  name  of  the  administrator  of  the  deceased  wife, 
but  I  cannot  aorree  that  the  husband  is  entitled  to 
the  proceeds,  either  jure  mariti  or  under  the  statute. 
Not  jure  mariti^  because,  without  the  aid  of  the 
statute,  the  husband  has  no  right  of  recovery  in 
case  of  the  wife^s  death,  whatever  may  be  his  rights 
for  an  injury  to  her  not  resulting  in  death;  and 
not  under  the  statute,  because  the  statute  does  not 
so  provide.  I  do  not  controvert  the  holding  in 
Bream  v.  Brown^  6  Cold.,  169,  in  which  it  was 
held  that  the  wife  is  a  ** person"  within  the  mean- 
ing of  the  statutes  providing  that  actions  shall  not 
abate  by  the  death  of  the  ''person"  who  dies  from 
injuries  received,  and  I  am  of  opinion  a  right  of 
action   in   case   of   her   death   does   exist. 

In  that  case  the  suit  was  brought  in  the  name 
of  her  husband,  as  administrator,  for  the  benefit  of 
himself  and  the  minor  children  of  his  deceased  wife, 
and  it  was  held  that  the  action  was  properly  brought 
by  the  administrator,  but  the  Court  did  not  pass 
upon   the    question    as    to   who    the    proceeds    should 
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go  to.  It  did  not,  however,  hold  that  it  was  im- 
proper to  include  the  children  as  beneficiaries  of  the 
recovery. 

In  Trafford  v.  Adams  Express  Co.y  it  is  said  the 
question  of  who  is  entitled  to  the  proceeds  of  such 
recovery  was  settled.  In  regard  to  this  case,  it  is 
but  true  to  say  that  it  does  not  seem  to  me  to 
rest  on  any  satisfactory  basis.  The  reasoning  is  all 
in  one  direction,  while  the  decision  is  in  another 
and  different  direction.  In  that  case  there  were  no 
children.  The  suit  was  brought  in  the  name  of  the 
husband  as  administrator.  The  contest  over  the  pro- 
ceeds was  between  the  husband  and  the  nephews 
and  nieces  of  the  wife  as  her  next  of  kin. 
The  decision  was  also  prior  to  the  Act  of  1883, 
which  gives  damages  not  only  for  mental  and  phys- 
ical suffering,  loss  of  time  and  necessary  expenses 
resulting  to  the  deceased,  but  also  damages  result- 
ing to  the  parties  for  whose  use  and  benefit  the 
right  of  action  survived  from  the  death  consequent 
upon   the   injury    received. 

Coming  to  the  consideration  of  the  statute,  it  is 
clear  that  the  right  to  bring  the  action  at  all  de- 
pends on  the  statute,  and  beyond  the  statute  no  such 
right  exists.  Loa^ue  v.  Railroad^  7  Pick.,  468. 
It  is  also  clear  that,  the  right  being  given  by  the 
statute  and  the  remedy  provided  in  the  same  Act, 
the  right  can  be  pursued  in  no  other  way.  Flatly  v. 
Railroad^  9  Heis.,  230;  Loague  v.  Railroad^  7  Pick., 
461;    Railway    v.    Lillle,    6    Pick.,    565. 
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The  Act,  Code  §3130  (M.  &  V.),  prescribes  that 
the  right  of  action  shall  pass  to  the  widow,  and  in 
case  there  is  no  widow,  to  the  children,  or  to  the 
personal  representatives  for  the  benefit  of  the  widow 
or  next  of  kin;  and  §  3133  provides  that  the 
damages  shall  go  to  the  widow,  or  next  of  kin, 
free  from  the  claims  of  creditors,  to  be  distributed 
as  personal   property. 

In  order  to  escape  what  appears  to  be,  and  no 
doubt  was,  an  omission  on  the  part  of  the  Legisla- 
ture to  provide  for  the  case  when  the  wife  dies, 
this  Court  has  been  disposed  to  hold  that  the  word 
*' widow"  means  also  *' widower,"  and  that  both 
are  intended  to  be  provided  for.  It  is  probable 
this  ought  to  be  the  law,  but  I  think  it  cannot  be 
based  upon  the  words  used  in  the  Act.  If  it  could, 
and  the  '* widower"  would  have  the  same  rights  as 
the  << widow"  under  the  statute,  then  he  must  take 
it  subject  to  the  same  limitations.  If  the  widow 
takes,  she  takes  for  herself  and  his  children.  If  the 
widower  takes,  he  should  take  for  himself  and  her 
children.  But  I  think  the  Legislature  has  simply 
failed  to  make  provision,  when  the  wife  is  killed, 
for  any  recovery  for  the  husband,  and  that  the 
recovery  in  such  case  goes  to  the  wife's  children  and 
not  to  the  husband,  and  certainly  this  would  be  so 
as  to  the  damages  recoverable  from  the  death  of  the 
wife,  as  contradistinguished  from  those  accruing  to 
the   husband   and    wife    jointly,    if    she   had   not   died. 

While   I   think    the    husband    may   sue   as    adminis- 
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trator,  he  cannat  take  the  recovery  jure  mariti^  nor 
as  next  of  kin,  nor  as  widow,  nor  as  widower,  mid 
it  should  go  to  the  children.  I  cannot  see  that, 
under  the  statute,  the  husband^  s  right  of  action  is 
saved,  but,  if  it.  is,  it  is  not  the  right  of  action  for 
the  death  of  his  wife,  for  that  never  existed  at 
common  law,  and  could  not,  therefore,  survive,  and, 
in  any  event,  the  recovery  should  go  to  her  children 
when  she  has  children.  Railroad  v.  Pitt^  7  Pick., 
93;   Lillie   v.    Railroad^    6   Pick.,    663. 
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Butler  v.    United  States    B.    &   L.    Association.       i  97  &n 

110    666 

{Knoxville.     November   13,   1896.) 

1.  Constitutional  Law.    Act  validaiing  illegal  contracts  and  titles 

of  foreign  corporatUms  valid. 

Acts  1895,  Ch.  119,  validating  contracts  previously  made  and  titles 
already  taken  by  foreign  corpcnrations  that  had  not,  at  the 
time,  iSled  their  charters  or  registered  abstracts  thereof,  as 
required  by  Acts  1891,  Chs.  95,  122,  provided  they  had  done  so 
before  the  passage  of  the  Act,  does  not  impair,  but  sustains, 
the  obligation  of  the  contracts,  and  is  constitutional  and  valid. 
(Post,  pp.  681-688.) 

Constitution  construed:  Art.  I.,  Sec.  20. 

Acts  construed:  Acts  1895,  Ch.  119;  Acts  1891,  Chs.  95,  122;  Acts 
1877,  Ch.  31. 

Cases  cited  and  approved:  Shields  v.  Clifton  Hill  Land  Co.,  94 
Tenn.,  123;  Brewer  v.  State,  7  Lea,  682;  Cary-Lombard  Lum- 
ber Co.  V.  Thomas,  92  Tenn.,  593;  108  U.  S.,  488. 

2.  Foreign  Cobpobationb.     Validating  ill^al  contracts  of. 

A  mortgage  executed  to  a  foreign  corporation  before  its  com- 
pliance with  Acts  1891,  Ch.  122,  requiring  registration  of 
its  charter  and  filing  of  an  abstract  thereof,  was  validaied 
where  it  subsequently  complied  with  such  requirements  be- 
fore the  passage  of  Acts  1895,  Ch.  119,  providing  that  all  con- 
tracts by  foreign  corporations  which  had  engaged  in  business 
without  first  complying  with  such  requirements,  should  be  as 
valid  as  if  they  had  been  originally  complied  with,  provided 
that  only  corporations  which  had  already,  in  good  faith,  com- 
plied with  such  requirements  should  be  entitled  to  the  bene- 
fits of  the  Act.     (Post,  pp.  681-^88.) 

Acts  construed:  Acts  1895,  Ch.  119;  Acts  1891,  Ch.  122. 

Cases  cited  and  approved:  Shields  i;.  Clifton  Hill  Land  Co.,  94 
Tenn.,  123;  108  U.  S.,  488. 
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3.  Same.     Illegal  contract  validated^  wheiu 

The  rendition  of  a  decree  declaring  a  mortgage  executed  to  a 
foreign  corporation  invalid  because,  at  the  time  of  its  execu- 
tion, such  corporation  had  not  complied  with  the  requirements 
of  Acts  1891«  Ch.  122,  as  to  registration  of  its  charter  and  filing 
of  an  abstract  thereof,  does  not  deprive  such  corporation  of 
the  benefit  of  Acts  1895,  Ch.  1 19,  validating  all  contracts  by  such 
corporations,  which  was  passed  during  the  pendency  of  an  ap- 
peal from  such  decree.     {Post^  p,  688,) 

Acts  construed:  Acts  1895,  Ch.  119;  Acts  1891,  Ch.  122. 

4.  Same.     Illegal  contract  validated  and  declared  superior  to  vaxdor^s 

equity. 

A  vendor  of  land  by  a  deed  containing  a  recital  of  the  payment 
of  the  purchase  money  in  full,  to  enable  the  purchaser  to 
obtain  a  loan,  secured  by  mortgage,  on  the  land  conveyed, 
cannot  complain  that  a  foreign  corporation  to  whom  the  mort- 
gage was  made  before  its  compliance  with  the  requirements 
of  Acts  1891,  Ch.  122,  for  registration  of  its  charter  and  filing 
of  an  abstract  thereof,  was  not  entitled  to  the  benefits  of  an 
Act  subsequently  passed  validating  all  contracts  previously 
made  by  such  corporations  which  had,  at  the  time  of  its  pas- 
sage, complied  with  such  requirements.     (Po9t^  pp.  687,  688.) 

Acts  construed:  Acts  1895,  Ch.  119;  Acts  1891,  Ch.  122. 


FROM     WASHINGTON. 


Appeal  from  Chancery  Court  of  Washington  County. 
John   P.    Smith,    Ch. 

J.    B.    Cox   and    Isaac    Habb   for    Butler. 

A.  R.   Johnson  for   minor. 

Faw    &    Cox    for   United   States    B.    &    L.     Asso- 
ciation. 
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Beard,  J.  In  1892  complainant  sold  and  con- 
veyed to  one  Sallie  D'Armond  a  lot  lying  in  the 
town  of  Johnson  City.  In  the  deed  executed  by 
him  to  his  vendee,  he  recited  that  the  full  amount 
of  the  purchase  money  had  been  received  by  him, 
when,  as  a  matter  of  fact,  only  a  part  was  paid, 
while  the  balance  was  divided  into  installments  fall- 
ing due  in  one  and  two  years  from  the  date  of  the 
transaction.  Some  time  thereafter,  but  daring  the 
year  1892,  Mrs.  D'Armond,  joining  with  her  hus- 
band, executed  a  mortgage  of  this  property,  to  secure 
a  loan  made  to  her  by  the  defendant,  the  United 
States  Building  &  Loan  Association,  a  corporation 
organized  under  the  laws  of  the  State  of  Minnesota. 
In  1894,  after  the  maturity  of  the  purchase  money 
obligations,  this  bill  w^as  filed  to  recover  the  same, 
asserting  a  vendor's  lien  on  the  property  and  ask- 
ing for  a  decree  enforcing  this  lien,  and  also  at- 
tacking this  mortgage  as  being  void  and  inopera- 
tive, upon  the  ground  that  at  the  time  of  its  exe- 
cution this  defendant  corporation  had  not  complied 
with  the  requirements  of  Ch.  122  of  the  Acts  of 
the  session  of  1891  of  the  Legislature  of  this 
State,  requiring  registration  of  its  charter  in  the 
office  of  the  Secretary  of  State,  at  Nashville,  and  an 
abstract  thereof  in  the  Register's  office  of  the 
county  within  which  the  property  was  situated,  and 
asking  that  a  decree  be  entered  removing  this 
mortgage  as  an  impediment  in  the  way  of  the 
clear    and    successful    assertion    of    complainant's    lien. 
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To  this  bill  all  proper  parties  were  made  de- 
fendants. The  heirs  of  Mrs.  D'Armond  (she  hav- 
ing died  in  the  meantime)  answered,  denying  the 
existence  of  a  lien  as  claimed  by  complainant,  and 
insisting  that  complainant  had  expressly  waived  it 
at    the   time    of    delivering    his    deed. 

The  United  States  Building  &  Lioan  Association  an- 
swered, admitting  that  it  was  a  foreign  corporation, 
and  that  at  the  time  of  making  the  loan  to  and 
taking  the  mortgage  from  Mrs.  D'Armond,  it  had 
not  complied  with  the  requirements  of  this  Act  in 
question,  but  averring  that,  in  1893,  and  prior  to  the 
filing  of  the  bill  of  complainant,  it  had  done  so, 
and  insisting  that  its  mortgage  was  then  a  good  and 
enforceable  instrument.  At  the  same  time  the  asso- 
ciation filed  a  cross  bill,  repeating  the  averments  of 
its  answer,  and  alleging  that  the  mortgagor  was  in  de- 
fault, and  asking  that  its  mortgage  might  be  foreclosed 
under  decree  properly  entered  in  this  cause.  Answers 
to  this  cross  bill  were  put  in  by  the  various  parties 
in  interest,  and,  upon  the  issues  thus  made,  the 
cause  was  submitted  to  the  Chancellor,  who  entered 
a  decree,  in  which  he  dismissed  the  original  bill  in 
so  far  as  it  sought  to  enforce  a  vendor's  lien,  and 
the  cross  bill  of  the  defendant  corporation,  upon  the 
ground  that  its  mortgage  was  void  by  reason  of  the 
fact  that  at  the  time  it  was  made  the  corporation 
was  in  default  in  view  of  the  requirements  of  the 
Act  of  1891.  From  this  decree  both  complainants 
and    the    association    appealed    to    this    Court.       The 
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<saa9e  bas  been  heard  by  the  Court  of  Chancery  Ap- 
peals, and  that  Court  reversed  the  decree  of  the 
Chancellor,  which  disallowed  a  vendor's  lien  to  com- 
plainant, Butler,  but  affirmed  that  part  which  declared 
void  the  mortgage  made  to  secure  the  defendant  as- 
sociation. The  case  is  before  us  now  upon  an  assign- 
ment of  error  by  the  United  States  Savings  Associa- 
tion upon  so  much  of  said  decree  as  declared  its 
mortgage   unenforceable  and   void. 

At  the  session  of  1895  of  the  General  Assembly 
of  this  State,  an  Act  (Ch.  119)  was  passed  entitled 
*'An  Act  to  postpone  the  foreclosure  of  certain  mort- 
gages or  trust  deeds,  and  to  validate  contracts  here- 
tofore made  by  foreign  corporations  in  this  State, 
where  such  corporations  failed  to  comply  with  the 
requirements  of  Chs.  95  and  122  of  the  Acts  of 
1891,  and  Ch.  31  of  the  Acts  of  1877,  providing 
that  any  such  corporation  desiring  to  own  property 
or  to  carry  on  business  in  this  State,  shall  file  a 
copy  of  its  charter  in  the  office  of  the  Secretary  of 
State,  and  cause  an  abstract  of  the  same  to  be  re- 
corded in  the  office  of  the  Register  in  each  county 
in  which  such  company  desires  to  carry  on  business 
or  own  property,"  the  first  section  of  which,  in 
substance,  provided  that  where  any  foreign  corpora- 
tions had  been  engaged  in  business,  made  contracts, 
or  purchased  property  in  this  State  after  the  pas- 
sage of  Chs.  95  and  122  of  the  Acts  of  1891, 
without  first  complying  with  these  conditions,  that 
all    such    contracts   shall    be    as   valid    as    if,    at    the 
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time,  ite  charter  bad  been  tiled  with  the  Secretary 
of  State  and  an  abstract  of  same  filed  in  each  county 
where  it  carried  on  business  and  made  contracts; 
provided,  however,  that  this  section  should  apply 
only  to  such  corporations  as  had  already  in  good 
faith  complied  with  the  provisions  of  these  chapters 
of  the  Acts  of  1891,  as  well  as  those  of  Ch.  31 
of  the  Acts  of  .1877;  and  provided  further,  that 
no  mortgage  or  trust  deed  executed  to  secure  in- 
debtedness to  a  foreign  corporation  upon  real  estate 
in  this  State,  at  a  time  when  it  had  not  complied 
with  the  laws  of  this  State,  shall  be  foreclosed  until 
two  years  after  the  passage  of  this  Act.  This  Act 
was  approved  by  the  Governor  on  the  tenth  of  May, 
1896.  There  is  no  doubt  of  the  purpose  of  the 
Legislature  in   its    passage. 

The  case  of  Cary- Lombard  Lumber  Co,  v.  ThomaSy 
8  Pickle,  593,  had  called  public  attention  to  the  fact 
that  a  great  many  foreign  corporations,  in  ignorance 
of  the  requirements  of  the  Act  of  1891,  had  been 
carrying  on  a  large  volume  of  business  in  this  State, 
out  of  which  many  and  important  contracts  had 
grown,  and  were  still  in  fieri^  and  which  were  put 
in  serious  peril  as  the  result  of  that  opinion.  To 
relieve  this  condition,  and  to  effectuate  contracts 
which  both  parties  supposed  to  be  valid  at  the  time 
they   were   made,    this   legislation   was   enacted. 

This  record  showing  that  the  defendant  corpora- 
tion had  complied  with  the  provisions  of  Ch.  31  of 
the   Acts   of    1877,    and    also   with   those   of    Chs.    95 
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and  122  of  the  Acts  of  1891,  at  the  date  of  the 
passage  of  Ch.  119  of  the  Acts  of  1895,  it  is  in- 
sisted that  its  mortgage  was  validated  by  that  Act, 
and  that  the  Court  of  Chancery  Appeals  was  in  error 
in  holding  otherwise.  The  effect  of  a  curative  Act, 
such  as  this  is,  was  considered  by  this  Court  in 
Shields  V.  Clifton  Hill  Land  Co.,  10  Pickle,  123. 
The  facts  in  that  case  were  that  certain  parties  had 
prepared  a  charter  for  a  land  company  under  the 
general  incorporation  Act  of  1875.  The  incorpora- 
tors signed  this  charter,  and  in  all  other  respects 
complied  with  the  provisions  of  that  Act  save  that 
it  was  acknowledged  by  them  before  a  Notary  Public. 
Such  an  acknowledgment  rendered  the  charter  invalid, 
as  was  held  by  this  Court  in  Breioei^  v.  State,  7  Lea, 
682.  While  in  this  condition,  and  assuming  that  the 
corporation  was  legally  organized,  a  very  large  pur- 
chase of  real  estate  was  made  in  its  name.  Sub- 
sequently, default  being  made  in  the  payment  of  the 
purchase  money,  the  vendors  sought  to  hold  the  in- 
dividual corporators  liable,  upon  the  ground  that  the 
legal  result  of  the  invalidity  of  their  charter  was 
that  they  were  personally  liable  for  the  amount  still 
due  on  the  land.  The  defendants,  in  pleading  and 
argument,  conceded  the  defective  nature  of  their  char- 
ter, but  claimed  that  it  was  effectually  cured  by  the 
Act  of  March  10,  1890.  The  complainants,  how- 
ever, insisted  that  this  Act  was  passed  after  their 
right  to  hold  defendants  as  individuals  had  accrued, 
and   that   this   right   was    protected    by   the   clause   of 
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our  Constitution  which  prohibits  "a  retrospective 
law,  or  law  impairing  the  obligation  of  contracts." 
This  Court,  in  that  case,  said  this  provision  "does 
not  mean  that  absolutely  no  retrospective  law  shall 
be  made,  but  only  that  no  retrospective  law  which 
impairs  the  obligation  of  contracts,  or  divests  or  im- 
pairs vested  rights,  shall  be  made."  And  the  con- 
clusion then  reached  by  us,  after  a  full  citation  of 
and  discussion  of  the  authorities,  was  that  the  cura- 
tive Act  of  1890  effectuated,  rather  than  impaired, 
the  obligation  of  the  contract,  and  interfered  with 
no  vested  right  of  the  complainants.  Among  the 
cases  referred  to  in  that  opinion  as  authority  for  it, 
was  Gross  v.  U.  /S.  Mortgage  Co.,  108  U.  S.,  488. 
That  case,  like  the  one  at  bar,  involved  the  ques- 
tion as  to  the  effect  of  a  curative  Act  upon  loans 
by  foreign  corporations  to  and  mortgages  given  by 
citizens  of  the  State  of  Illinois  for  their  securitv, 
prior  to  the  date  of  the  Act  there  in  question.  It 
was  insisted,  in  argument  at  the  bar,  that  the  cu- 
rative statute  was  unconstitutional  and  void.  But 
that  Court,  speaking  through  Justice  Harlan,  said: 
**That  the  Act  in  question  is  not  repugnant  to  the 
Constitution,  as  impairing  the  obligation  of  a  con- 
tract, is,  in  view  of  the  settled  doctrines  of  this 
Court,  entirely  clear.  Its  original  invalidity'  was 
placed  by  the  Court  below  upon  the  ground  that  the 
statutes  and  public  policy  of  Illinois  forbade  a  for- 
eign corporation  from  taking  a  mortgage  upon  real 
property   in   that   State   to    secure   a    loan   of    money. 
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Whether  that  inhibition  should  be  withdrawn  was, 
so  far  at  least  as  the  immediate  parties  to  the 
contract  were  concerned,  a  question  of  policy  rather 
than  of  constitutional  power.  When  the  legislative 
department  removed  the  inhibition  imposed,  as  well 
by  statute  as  by  the  public  policy  of  the  State, 
upon  the  execution  of  a  contract  like  this,  it  cannot 
be  said  that  such  legislation,  although  retrospective 
in  its  operation,  impaired  the  obligation  of  the  con- 
tract. It  rather  enables  the  parties  to  enforce  the 
contract  they  intended  to  make.  It  is,  in  effect,  a 
legislative  declaration  that  the  mortgagor  shall  not, 
in  a  suit  to  enforce  the  lien  given  by  the  mortgage, 
shield  himself  behind  any  statutory  prohibition  or 
public  policy  which  prevented  the  mortgagee,  at  the 
date  of  the  mortgage,  from  taking  the  title  which 
was  intended  to  be  passed  as  security  for  the  mort- 
gage  debts." 

We  think  this  conclusion  rests  on  sound  reason 
as  well  as  abundant  authority,  and  that  the  Court 
of  Chancery  Appeals  was  in  error  in  declining  to 
give  the  cross  complainant  the  benefit  of  the  curative 
Act  of  1895.  '  But  it  is  contended  by  complainant, 
Butler,  that  whatever  may  be  the  effect  of  this 
statute  as  between  the  mortgagor  and  the  mortgagee, 
it  cannot  affect  his  superior  right  to  enforce  his 
vendor's  lien,  which  was  fixed,  by  the  filing  of 
the  bill  in  this  cause,  at  a  date  prior  to  its  pas- 
sage. This  contention,  however,  cannot  be  main- 
tained   by    him,    in  view   of   the   finding   of   the   Court 
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of  Chancery  Appeals  that  the  recital  of  the  pay- 
ment of  consideration  was  made  in  his  deed  ''in 
order  to  enable  the  said  Sallie  J.  D^Armond  to 
hold  a  clear  title  to  said  property,  that  she  might 
obtain  a  loan  to  be  secured  by  a  mortgage  thereon, 
and,  that  after  the  execution  of  such  mortgage,  com- 
plainant, Butler,  was  to  have  a  lien  on  said  lot, 
second  only  to  said  mortgage,  to  secure  his  unpaid 
purchase  money."*  Even  if  complainant  could  at  all 
invoke  the  doctrine  of  vested  rights,  he  is  in  no 
condition,  on  this  record,  to  complain  of  this  legis- 
lation as  retrospective  within  the  constitutional  pro- 
hibition, when  its  effect  is  to  place  him  in  the  exact 
position  which  he  contracted  for  at  the  time  of  the 
execution   and   delivery   of   his   deed. 

But  complainant,  Butler,  also  insists  that  the  de- 
fendant corporation  is  not  entitled  to  the  benefit  of 
this  curative  Act,  because  it  was  passed  after  the  entry 
of  the  decree  of  the  Chancellor,  which  conclusively, 
as  it  is  assumed,  settled  the  rights  of  these  respective 
parties.  This  contention  is  equally  unsound.  The 
decree  in  question  was  pronounced  in  the  early  part 
of  December,  1894,  and,  in  a  few  days  thereafter, 
was  brought  by  the  appeal  of  the  corporation  to 
this  Court,  and  the  cause  was  pending  here  at  the 
time  this  Act  became  operative.  The  effect  of  this 
appeal  was  to  devitalize  this  decree  and  to  place 
the  cause  in  this  Court  as  if  no  decree  had  ever 
been   pronounced.       Gibson's   Suits   in   Chancery. 

The   result   is,  that   so   much  of   the   decree   of   the 
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Court  of  Chancery  Appeals  as  invalidated  this  mort- 
gage is  reversed,  and  a  decree  will  be  entered  here 
subordinating  the  lien  of  complainant  to  it.  So  much 
of  that  decree  as  remands  the  cause  to  the  Chancery 
Court  for  a  sale  under  complainant  Butler's  bill,  is 
affirmed.  Out  of  the  proceeds  of  sale  the  costs  of 
this  cause  will  be  paid,  and  then  a  sufficiency 
thereof  will  be  appropriated  to  the  satisfaction  of 
the  mortgage  debt,  and  the  balance,  if  any,  as  far 
as   may   be   necessary   to  complainant's   claim. 

13  P-— 44 
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Padgett  v.    Ducktown,    Etc.,    Ikon  Co. 
{Knoxville.      November    14,    1896.) 

1.  Pi^BADiNG  AND  PRACTICE.     MoUou  to  quosh  torU  proper, 

A  motion  to  qaash,  not  a  plea,  is  the  proper  method  to  raise  the 
question  of  legality  of  service  of  process  when  all  the  facts 
appear  upon  the  face  of  the  papers.     {Post,  pp.  69t^  692.) 

Cases  cited  and  approved:  Willej  v,  Roirden,  2  Baz.,  228;  Arm- 
strong V.  Harrison,  1  Head,  382. 


2.  Process.     Issued  viwre  and  served  less  than  five  days  before  return 

term. 

Process  from  the  Circuit  Court  issued  more  than  five  days  before 
the  term  of  Court  to  which  it  is  made  returnable  and  at  which 
it  commands  the  defendant  to  appear,  but  served  within  five 
days  of  the  commencement  of  that  term,  brings  the  defendant 
into  Court  and  comx>els  him  to  appear,  not  according  to  the 
coinmand  of  the  writ,  but  at  the  term  next  succeeding  the  re- 
turn term  of  the  writ.     {Post,  pp.  693,  696.) 

Code  construed:  {  4536  (S.);  {  3535  (M.  &  V.);  {  2830  (T.  &  S.). 

3.  Code.     Construction  of. 

While  the  Court  will  presume,  in  doubtful  cases,  that  it  was  not 
the  intention  of  the  compilers  of  the  Code  to  change,  but  only 
to  revise  or  compile  the  old  statutes^  still,  where  the  meaning 
of  the  Code  is  clear,  by  reason  of  its  express  terms,  or  as  a 
matter  of  necessary  implication,  its  provisions  are  tlie  law  of 
the  State,  without  regard  to  the  old  statutes,  which  may  have 
been  the  basis  of  its  provisions,  and  which  it,  in  express  terms, 
repeals.     {Post,  pp.  694,  695.) 

Code  construed:  J  58  (S.);  i  42  (M.  &  V.);  J  41  (T.  4&  S.). 
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Cases  cited  and  approved:  Bates  v,  Sullivan,  3  Head,  633;  Ten- 
nessee Hospital  V,  Fuqua,  1  Lea,  611. 


FROM    POLK. 


Appeal  in  error  from  Circuit  Court  of  Polk 
County.      J.    G.    Parks,   J. 

Ramsey  &  Montgomery  for   Padgett. 

G.  G.  Hayatt  and  J.  E.  Mayfield  for  Duck- 
town,    etc..    Iron   Co. 

Beard,  J.  This  cause  was  regularly  instituted 
in  the  Circuit  Court  of  Polk  County  by  the  issu- 
ance of  a  summons,  more  than  five  days  before  the 
beginning  of,  and  returnable  to,  the  next  term  of 
that  Court.  The  Sheriff  into  whose  hands  it  came, 
executed  it  according  to  its  tenor — that  is,  by  sum- 
moning the  defendant  to  appear  at  the  term  to 
which  the  writ  was  made  returnable — but  this  service 
was  made  within  five  days  preceding  the  beginning 
of  that  term.  At  this  return  term  no  steps  were 
taken  in  the  case.  At  the  term  next  succeeding 
the  one  to  which  the  defendant  had  been  notified  to 
appear,  on  motion  of  the  defendant  corporation,  the 
Court  quashed  the  writ  and  dismissed  the  suit.  The 
ground  for  this  action  is  stated  in  the  order  of  the 
Court    disposing    of     the    writ     and     suit,     in     these 
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words:  '*It  appearing  from  the  inspection  of  the 
writ  itself  that  it  was  served  within  five  days  before 
the  last  term,  and  it  further  appearing  from  the 
officer's  return  thereon  that  the  same  was  served  by 
reading  the  writ  to  defendant's  superintendent,  and 
it  appearing  that  the  command  in  the  face  of  the 
writ  was  to  summon  the  defendant  to  appear  at  the 
last  term,  and  there  being  nothing  in  the  officer^ s 
return  to  show  that  he  did  his  duty  as  the  law 
directs  under  such  circumstances — viz.,  to  disregard 
the  face  of  the  writ  and  summon  the  defendant  to 
appear  at  the  next  succeeding  term — but  the  Court 
being  satisfied  from  the  return  that  the  officer  sum- 
moned the  defendant  to  appear  at  the  last  term  in- 
stead of  the  present  term,  and  it  further  appearing 
that,  at  the  last  term,  the  plaintifl^  took  no  steps 
to  prosecute  his  suit  or  to  keep  it  alive,  the  Court 
is  of  opinion,  and  so  holds,  that  the  defendant  is  not 
legally  before  the  Court,  and  cannot  be  required  to 
answer  the  plaintiff's  suit,"  and  the  same  was  ac- 
cordingly dismissed.  The  plaintiff  appealed  and 
assigns   this   action   of   the   trial  Judge   as   error. 

We  agree  with  the  Circuit  Judge,  as  all  the 
facts  appeared  upon  the  face  of  the  papers,  that  a 
motion  was  proper  to  raise  the  question  of  the  le- 
gality of  the  service  of  process  in  this  case.  A 
plea  is  only  essential  where  the  face  of  the  record 
does  not  disclose  the  facts  relied  upon  as  matters 
of   abatement.       2    Bax.,    228;    1    Head,    382. 
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But,  the  facts  being  conceded  as  found  by  the 
trial  Judge,  did  they  warrant  his  action  in  the 
premises?  We  think  not.  The  first  Act  regulating 
the  issuance  and  service  of  process  in  this  State  is 
found  in  Sec.  10,  Ch.  1,  of  the  Acts  of  1794,  and 
is  in  these -words:  ^^Be  it  endcted^  That  all  writs 
and  other  process  (except  subpoenas  for  witnesses 
shall  be  returnable  immediately)  shall  be  returned 
the  first  day  of  the  term  to  which  the  same  shall 
be  returnable,  and  shall  be  executed  at  least  ten 
days  before  the  beginning  of  such  term.  And  if 
any  original  or  mense  process  shall  be  taken  out 
within  ten  days  before  the  beginning  of  any  term, 
such  process  shall  be  made  returnable  to  the  term 
next  succeeding  that  which  shall  commence  within 
ten  days  after  taking  out  such  process,  and  not 
otherwise;  and  all  process  made  returnable  at  any 
other  time,  or  executed  at  any  other  time,  or  in 
any  other  manner  than  by  this  Act  directed,  shall 
be  adjudged   void   upon   plea   of    the   defendant. '' 

This  section  was  subsequently  amended  by  the 
following  Act,  entitled  <^An  Act  to  amend  an  Act 
passed   in   1794,    and  a  part   of   the  tenth   section:'' 

*<Sec.  1.  That  hereafter  all  writs  and  other  pro- 
cess, except  subpoenas  instanterj  sent  out  and  made  re- 
turnable to  any  of  the  Circuit  Courts  of  this  State, 
shall,  and  may  be,  executed  five  days  previous  to 
the  commencement  or  sitting  of  the  Court  to  which 
the   same  may   be  made   returnable. 

**Sec.  2.    That    so   much    of    said   Act  as  requires 
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process  to  be  executed  ten  days  previous  to  the  term 
to  which  the  same  may  be  made  returnable,  is,  and 
the  same  is  hereby,  repealed."  See  Acts  1837-38, 
Ch.    131,   Sees.    1  and  2,  p.    196. 

Subsequently  the  Legislature  passed  an  Act  amend- 
ing these  two  Acts,  entitled  ^^An  Act  to  amend  the  Act 
of  1794,  Ch.  1,  and  the  Act  of  1837-38,  Ch.  131," 
providing  that  all  original  or  mesne  process  in  civil 
suits  issuing  from  the  Circuit  Courts,  shall  and  may 
be  issued  five  days  before  the  commencement  of  the 
term  to  which  such  process  is  made  returnable,  and 
shall  be  executed  in  the  manner  and  time  as  by  law 
now   directed.      See  Acts  1841,   Ch.    10,   p.  €. 

Thus  the  law  on  this  subject  stood  until  the  Code 
of  1858,  when  its  makers,  in  bringing  forward  these 
old  statutes,  made  a  radical  change  in  them,  and 
embodied  it  in  §  2830  of  that  compilation,  corre- 
sponding with  §3535  of  (M.  &  V.)  Code.  That 
section,  which  is  the  present  law  in  this  regard,  is 
as  follows:  *'A11  civil  process  in  Courts  of  Law  or 
Equity,  except  in  cases  otherwise  provided  in  this 
Code,  shall  be  returnable  to  the  first  day  of  the 
term  next  ensuing  their  issuance,  if  issued  and  served 
five  days  before  such  term.  If  issued  or  served 
within  the  five  days,  they  shall  be  returnable  to  the 
first  day  of  the  succeeding  term." 

It  will  thus  be  seen  that  the  compilers  of  the 
Code  saw  proper  to  omit  from  this  section  the  only 
part  of  the  original  and  amendatory  Acts  on  which 
the    action    of    the    trial    Judge    in    this    case    can   be 
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rested.  While  it  is  true  that  the  compilers  of  the 
Code  were  directed  by  the  Act  of  the  Legislature 
under  which  they  were  appointed  ''to  revise  and  di- 
gesf  the  existing  statutes,  and  that  accordingly  this 
Court  has  a  general  rule,  in  the  construction  of  its 
provisions,  ''that  in  doubtful  cases  it  will  be  pre- 
sumed that  it  was  not  intended  to  change,  but  only  to 
revise  or  compile  the  old  statutes''  (Bates  v.  Sullivan , 
3  Head,  633;  Tennessee  Hospital  v.  Fuqua^  1  Lea, 
611),  this  rule,  however,  is  necessarily  confined  to 
cases  of  doubt.  Where  the  Code  is  clear,  by  reason 
of  its  express  terms  or  as  a  matter  of  necessary  im- 
plication, its  provisions  are  the  law  of  the  State, 
without  regard  to  the  old  statutes,  which  may  have 
been  the  basis  of  the  provisions  in  question.  This 
is  made  imperative  by  §42  of  the  (M.  &  V.)  Code, 
which  is  as  follows:  "All  public  and  general  Acts 
passed  prior  to  the  present  session  of  the  General 
Assembly,  and  all  public  and  special  Acts  the  sub- 
jects whereof  are  revised  in  this  Code,  .  .  .  are 
hereby  repealed."  While  it  is  true  "that  the  omis- 
sion of  a  clause  in  the  reduction  of  a  statute  into 
compilations  might  be  inadvertent,  and  no  great  stress 
could  be  laid  on  the  fact,"  yet  it  is  inconceivable  to 
us  that  the  omission  in  question  was  accidental.  On 
the  contrary,  we  think  the  compilers,  as  a  matter 
of  wise  policy,  rejected  so  much  of  the  old  Act  as 
avoided  process  issued  or  executed  within  the  time 
limited  by  them,  and  embodied  the  whole  law  on 
the   subject    as    found    in    §  2830    of    the    old    Code. 
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We  are  satisfied  that  a  sound  construction  of  that 
section  saves  the  writ  and  its  service  in  the  present 
case,  and  this  is  that,  where  process  is  issued  within 
five  days  before  the  term  immediately  following,  the 
duty  of  the  clerk  is  to  make  it  returnable  to  the 
first  day  of  the  second  succeeding  term,  and  that 
when  it  has  been  issued  more  than  five  days  before 
the  next  term,  and  is  served  by  the  ofiicer  within 
the  five  days,  it  is  a  legal  service  on  the  defendant, 
and  it  is  incumbent  on  him  to  appear  at  the  second 
ensuing  term,  although  that  be  a  different  term  from 
that  to   which    the    writ    on    its    face    is    returnable. 

And  we  regard  it  as  immaterial  that  the  officer, 
in  serving  the  process,  read  it  to  the  defendant,  and 
that,  by  its  literal  terms,  it  required  him  to  ap- 
pear to  a  term  beginning  less  than  five  days  from 
the  date  of  the  service.  While  the  Sheriff  should 
return  the  writ  to  the  next  term,  yet,  the  defend- 
ant is  not  bound  to  appear  until  the  following  term; 
but  then  he  must  appear,  under  the  penalty  of  hav- 
ing a  default  taken   against   him. 

It  follows  that  the  Circuit  Judge  was  in  error 
in  sustaining  the  motion  to  dismiss,  and  the  case  is 
remanded   for  further   proceedings. 
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BuBNBTT  V.    Maloney. 

(Knoxville.      November   14,    1896.) 

1.  Constitutional  Law.     Special  Act  authorizing  a  county  to  build  a 

bridge,  valid, 

A  special  Act  authorizing  and  requiring*  a  county  to  contract  for 
the  building*  of  a  public  bridge,  to  issue  bonds  for  that  pur- 
pose, and  to  provide  by  taxation  for  the  payment  of  interest 
thereon,  and  ultimately  of  the  principal,  is  not  invalid  as 
vicious  class  legislation.     {PosU  pp.  701-703. ) 

Constitution  construed:  Art.  XI.,  Sec.  8. 

Act  construed:  Acts  1895,  Ch.  80. 

Cases  cited  and  approved:  Lauderdale  County  v.  Fargason,  7 
Lea,  153;  State  v.  Wilson,  13  Lea,  246;  Ballentine  v.  Pulaski, 
15  Lea,  633;  Williams  v.  Nashville,  89  Tenn.,  487. 

2.  Statutes.    Rules  as  to  repeal  of  a  special  Act  by  a  subsequent 

general  Act 

A  later  general  law  does  not  abrogate  an  earlier  special  one  by 
mere  implication.  It  is  an  established  rule  in  the  construc- 
tion of  statutes  that  a  subsequent  Act  treating  a  subject  in 
general  terms,  and  not  expressly  interdicting  the  provisions 
of  a  prior  special  statute,  is  not  to  be  considered  as  intended  to 
affect  the  more  particular  and  specific  provisions  of  the  earlier 
Act,  unless  it  is  absolutely  necessary  to  so  construe  it  in  order 
to  give  its  words  any  meaning  at  all.     (Post,  pp.  703-706. ) 
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3.  Sams.    Same,     Case  in  Judgment. 

The  provisions  of  a  general  revenue  Act,  fixing  the  limit  of  the 
taxing  power  of  the  counties,  does  not  repeal  or  modify,  by  im- 
plication, an  earlier  special  Act  authorizing  a  particular  county 
to  levy  a  tax  to  build  a  particular  bridge,  so  as  to  render  ultra 
vires  and  void  a  levy  made  under  the  special  Act  in  excess  of 
the  limit  prescribed  by  the  general  Act.     (Post,  pp.  703-706. ) 

Acts  construed:  Acts  1895,  Ch.  4  (Ex.  Ses.);  Acts  1895,  Ch.  80. 
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4.  Counties.    Powers  and  nature  of,  generally. 

Counties  owe  their  creation  to  the  statutes,  and  the  statutes  con- 
fer on  them  all  the  powers  which  they  possess,  prescribe  all 
the  duties  thej  owe,  and  impose  all  the  liabilities  to  which 
they  are  subject.  Considered  with  respect  to  their  powers, 
duties,  and  liabilities,  they  stand  low  down  in  the  scale  of  cor- 
porate existence.  They  are  ranked  as  quaH  corporations. 
They  possess  no  powers  except  such  as  are  conferred  expressly 
or  by  necessary  implication,  and  these  are  strictly  construed, 
and  must  be  strictly  pursued.     {Poet,  pp.  712-716. ) 

Cases  cited  and  approved:  Railroad  v.  County,  1  Sneed,  681; 
Grant  v.  Lindsay,  11  Heis.,  666;  Taxpayers  v.  Railroad,  11  Lea, 
334;  Railroad  t7.  Wilson  County,  89  Tenn.,  604;  Colburn  v.  Rail- 
road, 94  Tenn.,  50;  7  Ohio  St,  109;  63  Am.  Dec,  345;  66  lb.,  431. 

5.  Same.    Power  to  ieetie  bonds  payable  in  gold. 

A  county  has  not  the  power  to  make  its  bonds,  principal  or 
interest,  * '  payable  in  United  States  g^ld  coin  of  the  present 
standard  of  weight  and  fineness,"  under  a  statute  authorizing 
it  to  issue  bonds  of  a  specified  amount,  and  to  provide  by  tax- 
ation for  payment,  but  not  making  any  provision  as  to  the 
kind  of  money  in  which  either  principal  or  interest  shall  be 
paid.     (PosU  PP'  706-719.) 

Act  construed:  Acts  1895,  Ch.  80. 

Cases  cited  and  approved:  Taxpayers  v.  Railroad,  11  Lea,  334; 
Railroad  v.  County,  1  Sneed,  681;  Grant  v.  Lindsay,  11  Heis., 
666;  Railroad  i;.  Wilson  County,  89  Tenn.,  604;  Colburn  v.  Rail- 
road, 94  Tenn.,  50;  7  Ohio  St.,  109;  63  Am.  Dec.,  345;  66  7b.,  431. 

Cited  and  distinguished:  60  Fed.  Rep.,  961;  23  S.  E.  Rep.,  206;  3 
Dillon,  C.  C.  Rep.,  197;  Woods,  U.  S.  C.  C.  Rep.,  606;  87  Ala., 
240  (S.  C,  4  L.  R.  A.,  742);  62  Ala.,  389;  30  S.  W.  Rep.,  17;  162 
U.  S.,  292. 
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Appeal     in    error    from     Circuit    Court    of     Knox 
County.      Joseph   W.    Sneed,   J. 
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Trent  &  Ford  for   Burnett. 
Comfort  &  Spillman  for  Maloney. 

Wilkes,  J.  The  Legislature  of  this  State,  on 
April  30,  1895,  passed  an  Act,  entitled  ^^An  Act 
to  authorize  the  County  Court  of  Knox  County  to 
issue  bonds  of  said  county  for  building  a  bridge 
across  the  Tennessee  River  at  the  south  end  of  Gay 
Street,  Knoxville."  Chapter  80,  p.  122,  Acts  1895. 
The  first  section  thereof  authorized  the  Quarterly 
County  Court  of  Knox  County,  three-fifths  of  its 
members  concurring,  to  issue  bonds  of  the  county, 
not  exceeding  in  the  aggregate  $225,000,  and  bear- 
ing a  rate  of  interest  not  in  excess  of  six  per  cent., 
for  the  accomplishment  of  the  purpose  indicated  in 
the  caption.  The  second  section  provided  that  the 
interest  on  these  bonds  should  be  payable  semi- 
annually, represented  by  coupons  attached  to  each 
bond,  and  maturing  at  the  proper  date;  and  by  the 
sixth  section  it  was  made  the  duty  of  the  Quarterly 
County  Court  *Uo  lay  and  levy  a  tax  sufficient  for 
the  payment  of  the  coupons  of  said  bonds  as  they 
matured,  and  also  to  create  a  sinking  fund  for  the 
retirement  of  the  said  bonds  by  the  levy  of  an  ad- 
ditional tax,  sufficient  to  pay  the  principal  of  said 
bonds  as  they  mature,  which  sinking  fund  shall  be 
sacredly   kept  and   applied   for   this   purpose." 

Acting  under  the  authority  of  this  statute,  the 
Quarterly  Court  of  Knox  County,  by  a  vote  much 
larger    than    three-fifths    of    the   whole   Court,    passed 
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a  resolution  authorizing  the  construction  of  the  bridge 
contemplated  therein,  and  subsequently  entered  into 
contract  with  the  Youngstown  Bridge  Company  to 
construct  this  bridge  for  the  sum  of  $210,000.  On 
the  day  of  the  closing  of  this  contract,  the  County 
Court  passed  a  resolution  authorizing  the  defendant, 
Maloney,  as  County  Judge  and  the  County  Clerk,  to 
issue  the  bonds  of  the  county  in  the  amounts  in  the 
aggregate,  and  of  the  description  found  in  the  statute, 
the  proceeds  of  which,  when  sold,  were  to  be  used 
for  the  erection  of  this  bridge;  and  at  the  same 
time  it  levied  a  tax  of  five  cents  on  the  one  hun- 
dred dollars  on  all  taxable  property  in  Knox  County, 
for  the  purpose  of  meeting  the  interest  on  these 
bonds.  Afterwards  the  Court  passed  a  resolution 
directing  the  bonds  to  be  made  '<  payable  in  United 
States  gold  coin  of  the  present  standard  of  weight 
and  fineness."  All  three  resolutions  were  passed  by 
the   Court,    three-fifths   of  its   members  concurring. 

The  present  is  an  agreed  case,  made  up '  under 
§4187  et  seq.  of  the  (M.  &  V.)  Code,  by  and  between 
plaintiffs  in  error,  who  are  citizens  and  taxpayers 
of  Knox  County,  on  the  one  hand,  and  the '  Judge 
of  the  County  Court,  the  Clerk  of  that  Court,  and 
the  County  Trustee,  by  which  certain  matters  of 
controversy  between  them,  growing  out  of  this  Act 
of  the  Legislature  and  the  proceedings  of  the 
County  Court,  were  submitted  to  the  determination 
of  the   Circuit   Court    of    Knox   County,    in    the   sub- 
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mission     the    plaintiffs    affirming    and    the    defendants 
denying   the   following   propositions: 

(1)  That  the  Act  of  the  Legislature  hereinbefore 
referred   to   is  repugnant   to  Art.  XI.,  Sec.    8,  of   the 

Constitution   of   this   State,    and   therefore   void. 

« 

(2)  That  the  levy  of  the  tax  of  five  cents  on 
the  hundred  dollars  of  taxable  property,  to  pay  the 
interest  on  these  bonds,  was  unauthorized,  because 
the  Quarterly  Court  had  previously  exhausted  its 
power  to  levy  taxes  for  the  year  1896,  as  that 
power  was  conferred  by  Chapter  4,  same  session  of 
the   Legislature   of   1895. 

(3)  That,  under  this  Act,  the  Quarterly  Court 
had  not  the  power  to  issue  these  bonds  payable, 
principal   and   interest,    in   gold   coin. 

On  the  trial  below,  the  Circuit  Judge  held  the 
first  two  of  these  propositions  against  plaintiffs  and 
the  third  against  the  defendants,  and  entered  up  a 
judgment  in  accordance  with  this  holding.  Both  par- 
ties being  dissatisfied,  have  appealed  to  this  Court, 
and  thus  there  is  opened  up  for  consideration  all 
three  of  the   propositions. 

Is  the  Act  in  question  obnoxious  to  the  constitu- 
tional objections  which  plaintiffs  make  to  it?  These 
objections  are,  first,  that  it  was  passed  for  the  ben- 
efit of  Knox  County  alone,  granting  to  it  a  right 
or  power  not  extending  to  any  other  county;  and, 
secondly,  that  it  is  an  effort  to  increase  the  powers 
of  this  county  by  a  special  law,  and  it  is  assumed 
that    they   are    sustained    by   Sec.    8   of   Art.    XI.    of 
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our  Constitution.  So  much  of  this  section  as  affects 
the  first  of  these  objections  is  as  follows,  viz.:  ^^The 
Legislature  shall  have  no  power  to  suspend  any  gen- 
eral  law  for   the   benefit  of  any  particular  individual, 

nor  to  pass  any  laws  granting  to  any  in- 
dividual or  individuals  rights,  privileges,  immunities, 
or  exemptions  other  than  such  as  may  be,  by  the 
same  law,  extended  to  any  member  of  the  commu- 
nity who  may  be  able  to  bring  himself  within  the 
provisions  of  such  law."  This  provision,  as  set  out 
above,  corresponds  exactly  with  Sec.  7  of  Art.  XI. 
of  the  Constitution  of  1834,  save  that  the  latter  has 
this  as  a  concluding  clause:  <^  Provided  always,  the 
Legislature  shall  have  power  to  grant  such  charters 
of  incorporation  as  they  may  deem  expedient  for 
the   public   good." 

In  the  room  and  stead  of  this  proviso  found  in 
the  Constitution  of  1834,  the  second  clause  of  Sec. 
8  of  Article  XI.  of  our  present  Constitution  is  as 
follows:  **No  corporation  shall  be  created,  or  its 
powers  increased  or  diminished,  by  special  laws;  but 
the  General  Assembly  shall  provide,  by  general  laws, 
for  the  organization  of  all  corporations  hereafter  cre- 
ated,"   etc. 

The  objection  here  raised  has  been  set  at  rest  by 
this  Court,  and  against  the  contention  of  the  plain- 
tiffs. In  the  case  of  Lauderdale  CouiUy  v.  Farga- 
Morij  7  Lea,  153,  it  was  considered  and  determined, 
the  Court  saying:  ''It  has  never  been  contended  by 
anyone     that    a    municipal    corporation    could    not    be 
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authorized  by  a  special  law  to  make  contracts  and 
levy  taxes  to  meet  them."  So  it  was  held  in  that 
case  that  certain  Acts  of  the  Legislature,  providing 
that  the  County  Court  of  any  County  through  which 
the  line  of  the  Mississippi  River  Railroad  was  pro- 
posed to  be  run,  might,  under  certain  conditions,  sub- 
scribe to  the  capital  stock  of  the  company,  were  not 
amenable  to  Sec.  7  of  Art.  XL  of  the  Constitution  of 
1834.  This  decision  has  never  been  disturbed  by 
any  subsequent  holding.  On  the  contrary,  if  not  by 
direct  reference,  yet  by  necessary  implication,  it  was 
approved  in  the  case  of  Williams  v.  Ifashvilh,  5 
Pick.,   487,   arising  under  the  present  Constitution. 

The  second  of  these  objections  going  to  the  un- 
constitutionality of  this  Act  is  disposed  of  in  State 
V.  Wilson^  12  Lea,  246;  Ballentine  v.  The  Mayor ^ 
15  Lea,    633,   and    Williarns  v.    Nashville^   supra, 

2.  We  think  that  the  second  assignment  of  error, 
on  the  trial  Judge's  holding  that  the  Quarterly  Court 
properly  exercised  its  power  in  levying  the  tax  of 
five  cents  to  meet  the  interest  on  these  bonds, 
equally  untenable.  We  have  already  set  out  the 
sixth  section  of  Ch.  80  of  the  Acts  of  1895,  under 
which  this  special  tax   was  levied. 

The  agreed  case  shows  that  at  the  January  term, 
1896,  this  Court  had  levied  property  taxes  for  va- 
rious purposes  for  the  year  1896,  amounting  to  sev- 
enty-nine cents  on  the  hundred  dollars. 

It  will  be  remembered  that  these  bonds  were  au- 
thorized, and  this  tax  was   directed,    by  an  Act  passed 
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at  the  regular  legislative  session  of  1895.  Subse- 
quently, and  at  an  extra  session  of  the  same  Legisla- 
ture, a  general  revenue  bill  was  passed  (Ch.  4,  p.  679), 
by  the  second  section  of  which  the  counties  of  the 
State  were  limited  in  the  levy  of  a  county  tax  to 
a  rate  not  exceeding  thirty  cents  on  the  one  hundred 
dollars  of  taxable  property,  <^  exclusive  of  the  tax 
for  public  roads  and  schools,  and  interest  on  the 
county  debt,  except  as  hereinafter  otherwise  pro- 
vided/' Section  14  of  the  same  Act  is  as  follows: 
^^Be  it  further  enacted^  That  the  aggregate  amount 
of  special  taxes  levied  by  counties  shall  not  exceed 
the  amount  limited  to  them  for  current  expenses. '^ 
The  contention  now  is  that  the  effect  of  this  gen- 
eral statute  is  to  fix  a  limit  to  the  taxing  power 
of  the  county,  and  as  the  agreed  case  shows  that 
this  had  already  been  reached  at  the  date  of  the 
levy  of  the  tax  as  provided  for  in  Ch.  80  of  the 
special  Act  in  question,  the  action  of  the  County 
Court  in  making  such  levy  was  ultra  vires  and  void. 
We  do  not  think  so.  The  power  to  issue  these 
bonds  and  the  duty  to  levy  this  tax  to  meet  the 
interest  on  them,  were  correlative  in  character.  The 
Act  makes  them  inseparable.  The  duty  to  pay  this 
interest,  as  it  matures,  is  no  more  a  part  of  the 
obligation  of  the  contract  than  the  duty  to  provide 
the  means  of  paying  it  by  the  exercise  of  this  espe- 
cially provided  taxing  power.  Knowing  that  the 
value  of  the  bonds  in  the  markets  of  the  world  de- 
pended  upon   the   existence   of   carefully  guarded  stat- 
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utory  provisions  for  the  levy  of  taxes  to  meet  both 
principal  and  interest,  it  is  inconceivable  that  the 
Legislature  would,  while  leaving  the  Act  authorizing 
the  issuance  of  the  bonds  on  the  statute  books,  yet, 
by  indirection,  take  from  it  that  which  gave  it  its 
only  vital   force. 

In  addition,  however,  sound  and  well-settled  rules 
of  statutory  construction  are  opposed  to  this  insist- 
ence. The  purpose  of  Sec.  6  of  Ch.  80  was  spe- 
cial. It  was  to  give  Knox  County  the  right,  and 
to  make  it  its  duty,  to  levy  a  tax  for  the  purpose 
of  providing  a  fund  to  meet  the  interest  on  these 
bonds,  and  this  without  regard  to  its  right  or  duty 
with  respect  to  other  taxes.  The  revenue  Act,  on 
the  other  hand,  was  general  in  its  character,  and  its 
provisions  relate  to  and  govern  the  general  powers 
of  taxation  of  all  the  counties  of  the  State.  It 
will  not  be  presumed  that  this  subsequent  general 
legislation,  in  the  absence  of  reference  to  it,  was  in- 
tended to  either  repeal  or  qualify  the  power  of  tax- 
ation given  in,  and  essential  to  the  integrity  of,  this 
special  Act.  '^A  later  general  law  does  not  abrogate 
an  earlier  special  one  by  mere  implication.  It  is 
usually  presumed  to  have  only  general  cases  in  view, 
and  not  particular  cases,  which  have  already  been 
provided  for  by  the  special  Act."  Endl.  on  Interp. 
of  Stat.,  Sec.  223.  Or,  as  is  said  by  the  author 
in  Black  on  the  Interp.  of  Laws^  p.  116:  ^'It  has 
come  to  be  an  established  rule,  in  the  construction 
of  statutes,   that   a   subsequent  Act  treating  a   subject 
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in  general  terms,  and  not  expressly  interdicting  the 
provisions  of  a  prior  special  statute,  is  not  to  be 
considered  as  intended  to  affect  the  more  particular 
and  specific  provisions  of  the  earlier  Act,  unless  it 
is  absolutely  necessary  so  to  construe  it  in  order  to 
give  its  words  any  meaning  at  all.  This  rule  is 
founded  upon,  or  expressed  by,  the  maxim,  Gen- 
eralla   specialihus   9um   deroga7it.^^ 

3,  The  defendants  assigned  for  error  so  much  of 
the  judgment  of  the  trial  Judge  as  held  that  the 
County  Court  of  Knox  County  lacked  power,  under 
Chapter  80,  to  issue  its  bonds  payable  in  gold. 
While  this  Act  defines  many  of  the  features  of  the 
bonds  to  be  issued  under  it,  and  limits  their  aggre- 
gate amount  to  $225,000,  it  does  not  prescribe  the 
kind  of  money  in  which  the  bonds  and  interest 
cou}3ons  are  to  be  paid.  The  Quarterly  Court  di- 
rected that  principal  and  interest  be  made  payable 
in  gold  coin  of  the  present  standard  of  weight  and 
fineness,  and  from  this  feature  the  principal  con- 
tention  in   this   case   arises. 

We  have  been  cited  by  counsel  to  some  cases 
claimed  to  bear  upon  the  subject.  The  first  is  the 
case  of  Moore  v.  ^Ydlla  Walla^  60  Fed.  Rep.,  961. 
The  report  of  this  case  is  quite  meager,  but  the 
Court  uses  this  language:  '*1  hold  that  the  author- 
ity given  by  the  laws  of  the  State  to  municipal 
corporations,  to  provide  means  for  constructing  works 
of  public  utility  by  issuing  and  selling  negotiable 
bonds,    includes    authority   to    redeem    such    bonds   in 
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money  of  equal  value  to  that  which  they  shall  have 
received."  It  is  apparent  from  this  statement  that 
the  general  laws  of  the  State  gave  municipal  cor- 
porations authority  to  issue  bonds,  but  under  what 
restrictions  or  limitations  does  not  appear.  It  is 
fairly  inferable  from  the  statement  that  the  city  of 
Walla  Walla  was  authorized  to  issue  bonds,  and  did 
issue  bonds  payable  in  gold,  and  sold  them  for  gold, 
in  order  to  obtain  the  funds  necessary  to  make  the 
improvements. 

The  next  case  is  that  of  Ileilbum  v.  Mayor ^  etc,^ 
of  CiUhhert^  Ga,^  decided  April,  1895,  and  reported 
in  23  S.  E.  Rep.,  206.  In  this  case,  by  the  char- 
ter of  the  city,  the  mayor  and  council  were  given 
authority  to  do  all  things  necessary  for  the  bene- 
fit of  the  city,  and  all  things  not  in  violation 
of  the  Constitution  and  laws  of  the  State. 
It  was  very  appropriately  said  by  the  Court  that 
the  ''general  welfare"  clause  in  this  charter  was 
very  broad  and  liberal  in  its  terms.  The  Court,  in 
passing  upon  the  question  now  under  consideration, 
in  view  of  this  charter,  said:  "No  reason  now  oc- 
curs to  us,  nor  was  any  stated,  why  it  would  be 
unlawful  to  make  the  proposed  bonds  payable  in 
gold  or  lawful  money  of  the  United  States,  at  the 
option  of  the  holder."  This  is  the  only  deliverance 
given  upon  the  subject.  It  is  evident  the  question 
was  not  seriously  considered  in  the  case,  and  was 
allowed  to  go  by  default. 

The  case  of  Pollard  v.  The   City  of  Pleasant  IIlll^ 
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3  Dillon,  Circuit  Court  Reports,  197,  is  also  cited 
and  relied  on.  In  that  case  the  bonds  were  payable 
in  legal  tender  notes  and  the  interest  coupons  were 
payable  in  gold  coin.  The  bonds  were  issued  in 
payment  of  a  subscription  to  the  Pacific  Railroad  of 
Missouri.  The  bonds  were  in  the  hands  of  an  inno- 
cent holder  for  value  before  maturity  of  the  coupons 
sued  on.  The  Court  held  that  the  matter  was  one 
purely  of  contract,  and  when  its  terms  appeared  the 
Court  would  enforce  it.  What  the  provisions  of 
the  charter  of  the  city  of  Pleasant  Hill  were,  or 
what  the  provisions  of  the  general  law,  does  not  ap- 
pear.      The   decision    was  rendered  in    1874. 

The  next  case  is  that  of  Young  v.  The  Moni- 
gomei^  <&  Eufaula  RaUroad  Co, ,  Woods, .  U.  S.  Cir. 
Ct.  Rep.,  p.  606.  In  this  case  the  Governor  of  the 
State  of  Alabama  indorsed  the  first  mortgage  bonds 
of  the  railroad  company,  and  the  Court  held  that 
the  Act  of  the  General  Assembly  authorized  the  in- 
dorsement of  bonds  bearing  interest  at  the  rate 
of  eight  per  cent,  per  annum,  and  that  the  fair 
construction  was  that  it  meant  eight  per  cent,  in 
any  legal  tender  currency  on  which  the  parties  might 
acrree.  It  is  well  to  note  that  this  case  does  not 
involve  the  power  or  right  of  a  city  or  county  to 
make  such  agreement,  but  the  act  done  and  liabUity 
incurred   was   that   of   the   State. 

None  of  these  cases  were  decided  by  Courts  of 
last  resort,  except  the  Georgia  case,  and  in  none  of 
them  was  the  matter  fully  presented  and  passed  upon. 
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The  case  of  Judson  v.  Bessemer y  87  Ala.,  240 
(8.  C,  4  L.  R.  A.,  742),  is  also  relied  on.  In 
that  case  there  was  a  provision  authorizing  the  city 
of  Bessemer  to  issue  bonds  for  municipal  purposes, 
and  it  was  held  that  a  general  power  given  the  city 
to  issue  negotiable  bonds,  in  the  absence  of  any  legis- 
lative restriction,  carries  the  implied  power  to  make 
them  payable  in  currency  which  is  constitutionally  a 
legal  tender,  as  in  gold  coin.  The  Court  held  that, 
under  the  rulings  of  the  Courts  in  that  State,  cor- 
porations having  power  to  issue  securities  might  ex- 
ercise such  power  in  the  same  mode  and  manner  as 
natural  persons  may  under  similar  circumstances, 
there  being  no  legislative  restriction  nor  specifications 
of  a  particular  mode.  Citing  University  of  Ala.  v. 
Moody  J  62  Ala.,  389.  It  is  distinctly  stated  in  this 
case  that  the  city  had  express  and  general  power  to 
issue  bonds,  and  under  such  express  power  the  city 
of  Bessemer  had  authority  to  make  them  payable  in 
gold. 

The  case  of  Farson^  Leach  <fe  Co,  v.  The  Board 
of  Commissioners^  decided  by  the  Court  of  Appeals 
of  Kentucky,  reported  in  30  S.  W.  Rep.,  17,  is  also 
cited  and  relied  upon.  This  was  a  case  where  the 
city  of  Louisville  issued  its  bonds,  payable,  principal 
and  intere^,  in  gold  coin.  The  Act  authorizing  their 
issuance  did  not  specify  in  what  currency  they  were 
to  be  made  payable.  The  Court  quote  approvingly 
the  Alabama  case  above  cited,  as  well  as  the  other 
cases   cited,    and    lay   down    the   doctrine  that    powers 
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must  be  implied  such  as  are  incidental  to  the  powers 
expressly  granted,  and  that  the  city  must  be  granted 
discretion,  and  would  not  be  restricted  to  the  actual 
powers  granted  strictly  construed.  The  Court  treated 
the  matter  of  the  kind  of  currency  as  simply  one  of 
contract,  and  at  the  discretion  of  the  maker  or  bor- 
rower. 

The  case  of  Woodruff  v.  Mississippi^  reported  in 
162  U.  S.  Rep.,  292,  should  also  be  noticed.  It 
was  a  case  of  levee  bonds  issued  under  Act  of  the 
Legislature  of  Mississippi  by  a  levee  board,  which 
was  a  body  corporate  under  the  laws  of  that  State. 
The  authority  given  to  that  board  was  to  issue  bonds 
to  be  sold  in  the  market,  the  proceeds  to  be  used 
in  building  levees  against  the  Mississippi  River.  The 
bond  issued  was  in  somewhat  peculiar  form,  and  uses 
this  language:  The  levee  board  **  hereby  acknowl- 
edges themselves  indebted  to  bearer  in  the  sum  of 
one  thousand  dollars  in  gold  coin  of  the  United 
States."  But  it  contained  no  express  promise  to  pay 
the  amount  in  gold  or  any  other  special  currency. 
The  coupons,  however,  stipulated  to  pay  the  bearer 
twenty  dollars  in  currency  of  the  United  States, 
being  the  semiannual  interest.  The  Supreme  Court 
of  Mississippi  held  that  the  bonds  were  payable 
in  gold  coin,  and  that  the  Board  of  Levee 
Commissioners  had  no  power  or  authority  to 
make  them  so  payable,  and  that  they  were  void. 
The  Supreme  Court  of  the  United  States,  Chief  Jus- 
tice  Fuller  delivering  the  opinion,    held   that,    upon  a 
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proper  construction  of  the  language  of  the  bond,  it 
could  not  be  held  that  it  was  payable  only  in  gold; 
that  the  bonds  were  not  expressly  payable  in  gold 
coin.  The  Court  continues:  **It  is  true  that,  as 
they  acknowledged  an  indebtedness  in  gold  coin,  and 
as  the  coupons  were  payable  in  currency,  the  argu- 
ment is  not  unreasonable  that  the  corporation  in- 
tended the  purchasers  to  expect  payment  in  the 
monev  in  which  the  indebtedness  was  stated  to  have 
been  contracted,  but  the  agreement  to  pay  the  desig- 
nated sums  did  not  specify  any  particular  kind  of 
money,  and  the  obligation  was  to  pay  what  the  law 
recognized  as  money  when  the  payment  was  to  be 
made.  The  bonds  were  therefore  legally  solvable  in 
the  money  of  the  United  States,  whatever  its  descrip- 
tion, and  not  in  any  particular  kind  of  that  money, 
and  it  is  impossible  to  hold  that  they  were  void 
because  of  want  of  power."  That  the  decision  in 
this  case  rested  upon  the  ground  that  the  bonds 
were  payable  in  any  legal  currency,  and  not  alone  in 
gold,  though  the  bond  acknowledged  an  indebtedness 
in  gold,  clearly  appears  throughout  the  entire  case, 
and  Judges  Peckham,  Brewer,  and  White  were  of 
opinion  the  holding  of  the  Supreme  Court  of  Mis- 
sissippi was  a  finality  upon  this  point,  and  the  case 
presented,  therefore,  no  question  of  Federal  juris- 
diction. 

The  resolution  of  the  County  Court  in  regard  to 
the  bonds  in  controversy,  allows  no  latitude  for  con- 
struction.      It    provides   that   both    the    principal    and 
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interest  of  the  bonds  shall  be  payable  in  gold  coin 
of  the  United  States  of  the  present  standard  of 
weight  and  fineness.  The  form  of  the  bond  and 
coupon  is  also  prescribed,  and  there  is  an  express 
promise,  in  no  equivocal  language,  to  pay  both  bond 
and  interest  coupon  in  gold  coined  money  of  the 
United  States  of  the  present  standard  of  weight  and 
fineness.  There  is,  as  will  be  seen,  no  latitude  for 
holding  that  if  the  standard  of  the  gold  coin  of  the 
United  States  should  hereafter  be  changed,  the  county 
could  get  the  benefit  of  it,  but  the  identical  gold 
now  coined,  of  the  present  weight  and  fineness,  must 
be  paid,  even  if  the  Government  should  change  its 
standard  and  no  longer  issue  coins  of  the  present 
weight  and    fineness. 

It  is  proper  to  call  attention  to  the  fact  that  all 
of  the  cases  cited  involve  bonds  issued  by  municipal 
corporations,  except  one  in  which  the  power  and 
liability  of  a  State  is  involved,  but  none  of  them 
involve   bonds   issued   by   counties. 

That  there  is  a  wide  difference  between  the  powers 
of  municipal  and  county  corporations,  under  similar 
Acts  of  the  Legislature,  is  well  supported  by  reason 
and  authority.  In  the  case  of  Soper  v.  Heiiry 
Cmmty  (Sup.  Ct.  Iowa),  Am.  Corporation  Cases,  Vol. 
'II.,  p.  334,  Dillon,  Judge,  author  of  the  noted  work 
on  Municipal  Corporations,  said:  *' Counties  owe 
their  creation  to  the  statutes,  and  the  statutes  con- 
fer on  them  all  the  powers  which  they  possess,  pre- 
scribe all   the    duties    they   owe,    and  impress   all   the 
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liabilities  to  which  they  are  subject.  Considered 
with  respect  to  their  powers,  duties,  and  liabilities, 
they  stand  low  down  in  the  scale  of  corporate  ex- 
istence. For  this  reason  they  are  ranked  among 
what  are  styled  quasi  corporations.  This  designation 
is  employed  to  distinguish  them  from  private  cor- 
porations aggregate  and  from  municipal  corporations 
proper,  such  as  cities  acting  under  general  or  special 
charters  more  amply  endowed  with  corporate  life  and 
functions,  conferred  in  general  at  the  request  of  the 
inhabitants  of  the  municipality,  for  their  peculiar  and 
special  advantage  and  convenience.  The  decisions  of 
the  Courts  of  every  State  in  the  Union,  recognizing 
this  distinction,  hold  incorporated  towns  and  cities  to 
a  much  more  extended  liability,  and  give  them  more 
extended  power  and  discretion,  than  they  do  counties.'^ 

In  his  work  on  Municipal  Corporations  he  says, 
Vol.  L,  Sec.  609,  p.  596  (4rth  Ed.):  ''In  respect  to 
municipal  or  chartered  corporations,  our  opinion  is 
that  they  have  no  power  whatever  except  so  far  as 
conferred  expressly  or  by  fair  implication.  This  is 
an  important  principle,  and  it  results  therefrom  that 
there  are  no  presumptions  in  favor  of  quasi  corpo- 
rations." 

In  4  Am.  &  Eng.  Enc.  L.,  p.  382,  it  is  said 
counties  cannot  borrow  money,  issue  bonds  or  nego- 
tiable paper,  except  when  and  in  the  manner  they 
may  be  specially  authorized  so  to  do.  A  county  has 
been  defined  to  be  a  local  organization,  which,  for 
the   purpose   of   civil    administration,    is   invested   with 
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a  few  functions  of  corporate  existence.  Hamiltan  Co, 
Y.    Migheh,    7   Ohio   St.,    109. 

It  is  again  said:  ''Counties  being  merely  parts  of 
the  State  government,  they  partake  of  the  Staters  im- 
munity from  liability.  The  State  is  not  liable  except 
by  its  own  consent,  and  so  the  county  is  exempt 
from  liability  unless  the  State  has  consented.  Counties 
are  not  liable  to  implied  common  law  liabilities  as 
municipal  corporations  are."  Brmoinng  v.  Springfield^ 
63  Am.  Dec,  34:5;  Pen^y  v.  WorceBter^  ^^  Am.  Dec., 
431. 

Counties  do  not  hold  and  operate  under  charters,  as 
do  cities  and  other  municipal  corporations.  They  have 
no  franchises.  They  make,  and  can  make,  no  by- 
laws. The}^  have  the  same  powers  and  duties 
throughout  the  State.  They  do  not  have  to  provide 
waterworks  and  fire  departments  and  lights,  and  the 
hundred  and  one  necessaries  for  cities  and  towns. 
Their  ordinary  expenses  are  met  by  issuance  of 
county  warrants,  payable  out  of  a  general  fund  col- 
lected for  all  purposes.  The  occasions  for  extra- 
ordinary expenditures  are  few,  such  as  the  building 
of  jails,  courthouses,  bridges,  and  hospitals,  and  if 
it  becomes  necessary  to  incur  a  debt  for  these  pur- 
poses which  cannot  be  at  once  met  out  of  the  usual 
revenues,  they  must  get  their  authority  to  create  such 
debts  from  an  enabling  Act  of  the  Legislature,  which 
at  the  same  time  gives  them  the  power  to  provide 
for  its  payment  by  a  special  tax,  and  no  doctrine 
is   better   settled   in    this    State   than   that    the    power 
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thus  conferred  must  be  strictly  construed  and  exactly 
followed. 

In  Ta,pj}ai/e?'8  of  Milan  v.  Railroad^  11  Lea,  334, 
it  is  held  that  a  County  Court  cannot  issue  bonds 
unless  authorized  so  to  do,  and  then  only  in  the 
manner  and  form  authorized.  It  is  further  held 
that  the  power  to  issue  bonds  and  incur  extraordi- 
nary debts  can  only  be  derived  in  the  way  pointed 
out  in  the  Constitution  and  laws  of  the  State,  and 
the  ix)wers  thus  conferred  must  be  strictly  construed 
and  clearly  followed.  See,  also,  Z.  cfe  N.  R.  R,  Co, 
V.  County  Courts  1  Sneed,  681;  Grant  v.  Lindsay^ 
11  Heis.,  666;  Taxpayers  y.  Railroad^  11  Lea,  334; 
Railroad  v.  Wilson  County^  5  Pick.,  604;  Colhurn  v. 
Railroad  J  10  Pick.,  60.  And  this  is  the  general 
trend   of  authorities. 

Thus,  it  is  said  the  statute  authorizing  a  county 
contract  must  be  strictly  pursued,  or  the  contract 
will  not  bind  the  countj'-,  and  the  requirement  of 
the  statute  must  be  fulfilled,  and  a  contract,  unless 
made  pursuant  to  statutory  authority,  will  not  bind, 
and  a  contract  nltra  vires  may  always  be  defended 
against.  4  Am.  &  Eng.  Enc.  L.,  359  and  note. 
As  an  illustration,  in  Skinner  v.  Sayita  Rosa,  it  was 
held  that  when  the  statute  provides  that  bonds  may 
be  made  payable  in  gold  coin  or  lawful  money  of 
the  United  States,  they  cannot  be  made  payable  in 
gold  coin  of  the  United  States  of  the  present  stand- 
ard  of   weight  and   fineness.       29   L.    R.    A.,    512. 

It   has   been  tersely  said  *'the   limits  of   all  powers 
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of  counties,  except  those  necessarily  implied,  must 
be  found  within  the  four  corners  of  the  statutory 
provision  made  by  the  Legislature/'  4  Am.  &  Eng. 
Enc.    L.,    389. 

The  cases  cited  from  Kentucky,  Alabama,  and 
Georgia  clearly .  show  that  in  those  States  the  rule  of 
liberal  construction  prevails,  but  such  does  not  apply 
in  Tennessee,  nor  generally,  and  certainly  does  not 
apply  to  county  or  other  quasi  corporations.  It  may 
be  granted  that  individuals  and  private  corporations 
aggregate  may  make  contracts  to  pay  in  gold,  and 
it  has  been  so  held  in  this  State  {Mills  v.  Allisouj 
4  Heis.,  386),  but  it  by  no  means  follows  that  county 
corporations  have  the   same   power. 

As  an  original  proposition  it  may  well  be  doubted 
whether  it  is  consonant  with  the  highest  and  broad- 
est public  policy  to  allow  individuals  to  make  gold 
contracts,  but  this  question  we  are  not  called  upon 
to  consider.  We  are  of  opinion  there  is  neither  ex- 
press nor  implied  authority  conferred  by  the  Act  in 
controversy  in  this  case  to  make  the  bonds  of  the 
county  payable,  either  principal  or  interest,  in  gold 
coin  of  the  present  weight  and  fineness.  The  Act 
providing  for  the  issuance  of  bonds  also  provides 
for  a  special  tax  for  the  payment  of  the  bonds, 
principal  and  interest.  Obviously,  the  Act  contem- 
plates that  the  bonds  and  the  special  tax  shall  be 
paid  in  the  same  money,  for  both  are  authorized  in 
the  same  Act  in  similar  language  and  without  dis- 
tinction  as   to    the    monev   to    be    raised    in    the   one 
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case  and  paid  out  in  the  other.  The  Act  affords  no 
more  authority  for  the  issuance  of  gold  bonds  than 
for  the  assessment  and  collection  of  special  gold  tax 
for   their   payment. 

It  certainly  cannot  be  insisted  that  gold  can  be 
collected  from  the  taxpayer  to  meet  the  payments  as 
they  fall  due,  and  yet  this  power  may  as  well  be 
implied  as  that  of  making  the  bonds  payable  in  gold. 
Where  can  the  gold  be  had  unless  collected  from  the 
taxpayers?  The  theory  of  the  law  is  that  the  fund 
collected  to  pay  upon  these  bonds  shall  be  kept  sep- 
arate and  apart  from  all  other  funds,  and  a  special 
tax  is  authorized  and  provided  for  that  purpose  by 
the  same  Act  which  provides  for  the  bonds.  While 
the  identical  money  received  may  not  be  kept  intact 
and  paid  in  kind,  still  the  county  can  only  demand 
from  the  banks  and  other  custodians  of  the  fund, 
money  similar  to  that  collected  and  deposited.  It  will 
then  become  necessary  for  the  county  authorities  to 
go  into  the  market  and  buy  the  gold  required  to 
meet  the  payments.  It  matters  not  whether  gold  is 
at  a  premium  or  at  par  or  at  a  discount.  In  any 
event  there  must  be  an  exchange  of  funds  collected 
in  order  to  secure  it.  There  is  no  authority,  under 
the  statute  or  elsewhere,  for  the  county  officials  to 
make  such  exchange.  In  the  contingency  that  gold 
may  go  to  a  premium,  the  county  must  suffer  the 
burden  of  obtaining  it.  It  is  said  that  the  policy  of 
the  general  government  is  to  keep  all  legal  tender 
funds    at    the    same   value,    and   that   we   cannot   pre- 
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sunie  the  different  kind  of  lesal  tender  monev  will 
ever  have  different  values.  But  evidently  this  is 
exactly  the  contingency  that  prompts  the  gold  feature 
in  the  bonds.  Unless  there  were  some  advantage  to 
the  purchaser  or  holder  of  the  bonds  in  having  them 
payable  in  gold,  then  there  would  have  been  no 
occasion  for  the  gold  feature.  It  is  apparent  that 
if  an  advantage  accrues  to  the  bondholder  because  of 
this  provision,  it  follows  inevitably  that  such  an  ad- 
vantage is  gained  at  the  expense  of  the  county  and 
taxpayer.  It  is  evident,  also,  that  while  the  general 
policy  of  the  government  may  be  to-day  to  keep  all 
of  its  legal  tender  money  at  par  and  of  the  same 
value,  such  may  not  be  its  policy  next  year,  or  five 
years  or  ten  years  from  now,  while  the  bond  is  still 
outstanding.  If  gold  should  go  to  a  considerable 
premium,  it  would  increase  the  burden  of  the  tax- 
payer. If  Knox  County  can  make  her  bonds  payable 
in  gold,  so  can  every  other  county  in  the  State  or 
in  the  United  States,  and  then  gold  would  become  the 
only  solvable  currency  in  such  transactions,  contrary  to 
the  general  policy  of  the  government  and  to  the 
broadest   public   interest. 

In  this  case  not  only  is  it  provided  that  the  bond, 
principal  and  interest,  shall  be  payable  in  gold,  but 
it  must  be  gold  of  the  present  standard  of  weight 
and  fineness.  If,  therefore,  the  government  shall 
change  its  standard  and  cease  to  coin  its  gold  of 
the  present  standard  of  weight  and  fineness,  yet,  the 
county    must   still   comply    with   its   bond,    and   obtain, 
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as  best  it  can  and  at  its  own  expense,  gold  coin  of 
the   present   standard   of   weight  and   fineness. 

It  is  said  the  right  to  pay  in  legal  tender  in- 
volves the  right  to  pay  in  any  money  that  is  legal 
tender,  and,  gold  possessing  that  quality,  can  be  stip- 
ulated for;  but  the  error  in  this  is  that  requiring 
payment  in  gold,  and  in  gold  alone,  deprives  the 
debtor  of  the  right  to  pay  in  other  legal  tender, 
and  compels  him  to  pay  in  one  thing,  discriminating 
against  the  others,  and  thus  subjecting  the  debtor 
to  the  danger  of  being  placed  in  a  position  of  em- 
barrassment and   peril. 

The  judgment  of  the  Court  below  is  afHrmed, 
with   costs. 


DISSENTING    OPINION. 

Beard,  J.  Not  being  able  to  concur  with  the 
majority  in  their  conclusion  that  under  the  Act  of 
1895  the  county  lacked  the  power  to  issue  its  bonds 
payable  in  *'gold  coin  of  the  United  States  of  the 
present  standard  of  weight  and  fineness,^'  I  think  it 
proper  to  state,  very  briefly,  the  reasons  of  my 
dissent.  It  is  true,  as  is  said  in  the  majority  opin- 
ion, this  Act  *' fixes  many  of  the  features  of  the 
bonds  which  it  authorizes  the  county  to  issue,*  and 
limits  their  amount  to  $225,000,  yet  it  does  not 
prescribe  the  kind  of  dollars ' '  in  which  they  may 
be   made   payable.      This   seems   to   have   been   left   to 
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the  diBcretion  of  the  County  Court,  the  Legislature 
no  doubt  assuming  that  it  would  be  exercised  with 
an  eye  to  the  best  interest  of  the  public.  No  sat- 
isfactory reason  has  been  suggested  why  this  was 
not  a  proper  and  legal  exercise  of  this  discretion 
by  that  body  in  the  selection  of  gold  as  the  money 
in  which  these  bonds  'and  the  interest  upon  them 
were  solvable.  Gold  is  a  part  of  the  circulating 
medium  of  business,  and,  with  silver  and  United 
States  notes,  constitutes  the  legal  tender  money  of 
the  country.  So  that  if  these  securities  were  issued 
payable  in  ** dollars"  generally,  there  is  no  doubt 
but  the  county  would  have  the  right  to  pay,  and 
the  creditor  would  be  bound  to  accept,  either  of 
these  three  kinds  of  money  so  tendered  to  him. 
That  an  individual  may  legally  obligate  himself  to 
pay  his  creditor  in  gold  is  unquestionable,  and  we 
can  see  no  reason  why  the  county  of  Knox,  in  the 
absence  of  legislative  inhibition,  and  under  the  terms 
of  this  Act,  may  not  bind  itself  to  do  the  same. 
This  is  a  question  of  power  and  not  of  policy. 
But,  if  it  was  the  latter,  yet,  as  it  has  been  the 
declared  policy  of  the  United  States  Government, 
since  the  resumption  of  specie  payment  in  1878,  to 
maintain  at  an  equality  all  of  the  various  kinds  of 
money — gold,  silver,  and  legal  tender  notes — it  could 
not  be  assumed  by  the  Courts  that  this  policy  would 
be  reversed  so  as  to  bring  about  a  difference  in  the 
value  in  these  various  kinds  of  money.  The  dili- 
gence  of   able   counsel,    aided    by   the  investigation   of 
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the  Court,  has  been  able  to  discover  only  a  few 
cases  involving  this  question.  In  these,  however^ 
the  holding  of  the  Courts  have  been  in  accord  with 
the    view   already   indicated. 

In  Judmn  v.  Be^s^emei^  87  Ala.,  240  (S.  C,  4 
L.  R.  A.,  742),  it  is  held  that  a  power  to  nmke 
city  bonds  payable  in  gold  is  included  in  the  gen- 
eral power  to  issue  them,  as  this  implies  the  right 
to  make  them  payable  in  any  constitutional  legal 
tender.  In  Moore  v.  Walla  Walla,  60  Fed.  Rep.,  961, 
it  was  held  that,  under  municipal  authority  to  issue 
and  sell  negotiable  bonds,  they  could  be  made  pay- 
able * '  in  gold  coin  of  the  present  standard  of  weight 
and  fineness.'^  Where  the  Governor  was  authorized 
to  indorse  railroad  bonds  on  behalf  of  the  State,  it 
was  held  that  he  might  lawfully  indorse  such  bonds 
with  interest  payable  in  gold.  Young  v.  Mont- 
gomery^ 2  Woods'  C.  C,  606.  In  a  suit  to  enjoin 
the  issuance  of  municipal  bonds  '*  payable  in  gold 
or  lawful  money  of  the  United  States,  at  the  option 
of  the  holder,"  it  was  said  by  the  Supreme  Court 
of  Georgia,  '<No  reason  now  occurs  to  us,  nor  was 
any  stated,  why  it  would  be  unlawful"  to  make 
the  proposed  bonds  so  payable.  Heilhurn  v.  Cuthberty 
23    S.    E.    Rep.,    206   (1895). 

In  Farson  v.  Board  of  Commusioiiera  (Kentucky, 
1895),  30  S.  W.  R.,  17,  it  was  insisted  that  mu- 
nicipal bonds  were  void  because  payable  in  gold  coin 
of  the  United  States,  while  the  Act  under  which 
they    were    issued   was   silent   as    to    the    character   of 
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the  money  in  which  they  might  be  discharged.  To 
this  the  Court  of  Appeals  said:  ''These  bonds  are 
to  be  offered  on  a  market  in  which  there  is  current 
more  than  one  circulating  medium,  but  one  which  is 
regarded  more  stable  and  less  subject  to  fluctuation 
than  any  other,  which  is  the  recognized  standard  of 
value,  and  which  is  the  equivalent  of  and  corre- 
sponds in  value  with  that  which  the  borrower  is  to 
receive  from  its  bonds.  Can  there  be  any  legal 
reason  why  the  borrower,  in  case  it  should  seem, 
in  the  exercise  of  sound  discretion,  both  prudent  and 
advantageous  to  stipulate  for  the  payment  of  the 
loan  in  a  particular  medium  of  circulation, 
should  not  be  allowed  to  so  contract?  It  seems  not 
to   us." 

In  SHn?}€r  v.  Santa  Rosa  (Cal.),  29  L.  R.  A., 
512,  while  the  Court  avoided  the  bonds  in  question 
in  that  case  on  account  of  an  amendatory  Act  passed 
by  the  Legislature  of  California  in  1893,  they  held 
that,  prior  to  that  Act,  ''the  power  to  make  bonds 
payable  in  gold  coin  of  the  present  standard  of 
weight  and  fineness,  or  in  any  other  kind  of  coin  or 
currency,  could  not  be  controverted.  .  .  .  The 
power  to  determine  that  question  was  as  ample  as 
that  of  a  natural  person  to  stipulate  in  what  his 
personal    obligations  should    be   paid." 

In  Woodruff  v.  State  of  MhsisHippi^  162  U.  S., 
while  the  question  upon  which  that  case  turned  was 
jurisdictional,  yet,  the  one  now  being  discussed  was, 
to    some   extent,    involved,    and    the    majority   opinion 
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quotes  fully  and  approvingly  from  the  Alabama  and 
Kentucky  cases  already  referred  to,  and  I  do  not 
think  there  can  be  any  error  in  assuming  that  the 
whole  argument  of  that  opinion,  on  this  point,  is  in 
accord   with   those    cases. 

The  force  of  these  concurring  opinions  cannot  be 
broken  by  the  suggestion  that  we  are  not  in  pos- 
session of  the  statutes  and  constitutions  prevailing  in 
the  jurisdiction  where  these  cases  arose.  The  Courts 
which  have  met  and  decided  this  question  have  not 
appealed  to  any  provision  of  the  charter  of  the 
municipal  corporations  claiming  the  right  to  issue  gold 
bonds,  or  to  any  constitutional  provisions  peculiar  to 
the  particular  State,  but  they  have  rested  their  de- 
cisions on  the  broader  and  more  satisfactory  ground 
that  the  legislative  authority  to  pay  in  ''dollars" 
generally — that  is,  in  all  kinds  of  legal  tender  money 
— ^includes  the  right  to  pay  in  any  one  kind  of  such 
money.  Not  a  single  case  involving  this  special  ques- 
tion has  been  found  as  authority  for  the  majority 
opinion,  and  in  the  face  of  these  decisions,  I  submit 
that  this  Court  should  not  place  itself  in  a  state  of 
judicial  isolation,  unless  forced  into  it  by  the  stress 
of  a  strong,  if  not  irresistible,  logical  necessity, 
and  this,  I  respectfully  suggest,  does  not  exist  in 
this   case. 

But  it  was  said  in  argument,  and  we  understand 
it  to  be  the  opinion  of  the  majority  of  the  Court, 
that  even  if  the  grant  in  question  had  been  to  a 
municipal   corporation   (as   was   the   fact   in   several   of 
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the  cases  already  cited),  yet  it  would  hardly,  if  at 
all,  be  sufficient  to  authorize  the  issuance  of  gold 
bonds,  and  that,  a  fortiori^  it  will  not  warrant  the 
county  in  placing  such  bonds  on  the  market.  This 
is  upon  the  idea  universally  admitted,  that,  while 
the  former  is  a  corporation  proper,  the  latter  is 
less  than  such  a  corporation — that  is,  it  is  a  public 
qudsi  corporation.  Without  consuming  time  in  pur- 
suing the  authorities,  which  so  clearly  and  uniformly 
draw  the  line  between  the  two,  I  think  a  single 
suggestion  disposes  of  this  objection.  Both  a  county 
and  a  municipal  corporation,  when  they  propose  to 
issue  negotiable  securities,  payable  in  futuro^  and 
likely  to  pass  into  the  hands  of  purchasers,  who 
will  seek  to  rely  upon  a  hmia  fide  title  to  cut  oflf 
all  equities,  must  be  prepared  to  point  out  the  Leg- 
islative Act  granting  such  power,  either  in  express 
terms  or  by  necessary  implication.  One  no  more 
than  the  other  has  the  inherent  power  to  bind  itself 
by  an  issue  of  negotiable  bonds.  The  full  fledged 
municipal  corporations  must  appeal  to  the  Legislature 
for  this  authority,  quite  as  earnestly  as  this  body, 
called  a  public  qiLOsl  corporation.  If  it  be  that 
both  must  look  to  the  same  source  for  their  au- 
thorization in  this  regard,  then  whenever  either 
claims  that  it  is  within  the  provisions  of  an  Act  of 
the  Legislature,  in  the  exercise  of  such  a  power, 
the  Courts  will,  of  necessity,  apply  the  same  rules 
of   construction    in    the    one    case    as    in    the    other. 
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This    proposition    is    so    elementary  .that    it    requires 
no   citation   of    cases    to   support   it. 

Nor  do  I  at  all  agree  that  to  hold  that  the 
county,  under  this  legislative  grant  of  authority,  can 
issue  its  bonds  solvable  in  gold,  involves  the  neces- 
sity of  holding  that  the  county,  to  meet  these  bonds 
and  the  maturing  coupons,  could  levy  a  tax  on  the 
property  of  its  citizens  payable  specially  in  gold. 
The  bonds  can  be  made  payable  in  gold  only  because 
the  Act  authorizes  their  issuance  payable  in  ** dollars," 
and*  this  generic  term  includes  gold,  as  well  as  all 
other  kinds  of  United  States  money;  but  the  Act 
does  not  direct  a  tax  to  be  levied  collectible  in 
**  dollars."  Should  these  bonds  be  issued,  their  hold- 
ers would  stand  on  their  contract  rights,  and  could 
insist  upon  payment  in  gold  in  accordance  with  the 
terms  of  their  bonds.  But  the  taxpayer  would  stand 
in  no  contractual  relation  with  either  these  bondhold- 
ers or  the  county;  his  obligation  to  pay  his  pro{X)rtion- 
ate  part  of  the  tax  levied  to  meet  these  bonds  and  in- 
terest, would  rest  alone  in  the  statute;  it  would  grow 
out  of  the  duty  imposed  upon  the  county  to  pro- 
vide for  the  payment  of  their  bonds  and  coupons  by 
the  levy  of  a  tax.  As  to  this,  the  authority  given 
is  coextensive  with  the  duty  imposed,  and  that  is 
*  *  to  lay  and  levy  a  tax  sufficient  for  the  payment 
of  the  coupons  of  said  bonds  as  they  mature,  and 
also  to  create  a  sinking  fund,"  etc.  The  county  is 
to  levy  this  special  tax,  but  it  is  to  be  laid  upon 
the   citizens,  as   it   lays   all    other    taxes    collectible   in 
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any  of  the  legal  tender  funds  of  the  United  States. 
There  is  not  a  single  word  in  section  six  of  this  Act 
— where  alone  is  the  taxing  power  found — that,  by  any 
rule  of  interpretation  accepted  by  the  Courts,  will 
warrant  the  contention  that  this  county,  in  perform- 
ing this  duty,  would  have  any  other  or  different 
power  from  that  which  it  has  in  levying  and  collect- 
ing any  other  tax.  In  this,  as  in  all  other  cases, 
the  tax  would  be  levied  and  collected  in  the  money 
of  the  country,  the  citizen  paying  his  proportion  in 
any  kind  or  species  of  that  money  which  he  might 
select.  And  the  objection  that  has  been  made  that 
the  time  may  come,  before  the  maturity  of  these 
bonds,  when,  these  taxes  having  been  paid  in 
the  ordinary  currency  of  the  country,  the  county 
might  find  itself  compelled  to  go  into  the  market  to 
buy  gold  to  meet  its  maturing  obligations,  goes  not  to 
the  question  of  a  proper  interpretation  of  the  statute, 
but  to  that  of  expediency,  and,  as  such,  is  of  no 
force,  unless  it  be  that  the  government  should  change 
a  policy  fixed  with  the  resumption  of  specie  pay- 
ment, as  has  been  before  stated,  and  this  we  do  not 
think   a   Court   is   authorized   to   assume. 

Entertaining  these  views,  1  cannot  agree  with  the 
majority.  I  am  authorized  to  say  that  Chief  Jus- 
tice  Snodgrass   concurs   with    me   in    this   dissent. 
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Bond  v,  Montague  and  Montague  v.  Cummings. 

{J{?}rKroUle.      November    16,    1896.) 

1.  Supreme  Court.     Remanding  caiise. 

Two  suits  were  heard  together,  in  one  of  which  the  vendor 
sought  to  recover  balance  on  purchase  money  note,  and  in  the 
other  the  vendee  sought  to  have  the  note  canceled  and  to  re-, 
cover  for  overpayments  thereon.  The  chief  contest  was  over 
a  $1,000  credit,  and  upon  the  question  of  partial  failure  of 
title.  Both  questions  were  decided  by  the  Chancellor  and  by 
the  Court  of  Chancery  Appeals  against  the  vendee.  The  $1,000 
was  disallowed  upon  the  facts  and  inferences  drawn  there- 
from.  The  credit  for  failure  of  title  was  disallowed  for  want 
of  pleadings.  The  vendor's  testimony  as  to  the  $1,000  was 
confused  and  contradictory.  The  vendee  had  not  pleaded 
failure  of  title  on  account  of  a  misunderstanding. 

Held:  The  decree  should  be  reversed  and  the  cause  remanded  for 
amendment  of  pleadings  and  further  proof,  this  Court  saying: 
'*The  questions  of  fact  and  law  arc  so  mixed  and  complicated, 
and  the  condition  of  the  record  so  peculiar,  that,  were  it  an 
appeal  from  the  Chancery  Court  direct,  for  an  adjudication  of 
the  questions  by  us,  without  the  intei'vention  of  the  Court  of 
Chancery  Appeals,  it  would  be  hardly  possible,  with  any  cer- 
tainty, to  do  justice  between  the  parties."     {Poat^  pp.  72S-oT7.) 

Code  construed:  ^  490.5  (S.);  §  3889  (M.  &  V.);  ?  3170  (T.  &  S.). 

2.  Court  of  Chancery  Appeals.     Findings  of. 

When  the  Court  of  Chancery  Appeals  sets  out  the  facts  fully  in 
its  finding,  this  Court  draws  its  own  inference  and  conclusion 
from  the  facts  thus  found,  and  is  not  concluded  by  the  argu- 
ments or  inferences  of  the  Court  of  Chancery  Appeals  based 
thereon  or  drawn  therefrom.     (Post,  pp.  734-136.) 


FROM     HAMILTON. 


Appeal   from  Chancery  Court  of   Hamilton  County. 

T.     M.     McCONNELL,     Ch. 
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C.    Marchbanks    and    W.    T.    Murray    for    Bond. 
Wheeler   &   McDermott   for  Montague. 
Clift   &   Cantrell   for   Cummings. 

Snodorass,  Ch.  J.  Montague  sold  lands  in  Geor- 
gia to  Bond  for  $25,000.  One  of  the  terms  of  the 
sale  was  that  Bond  should  have  credit  for  J1,000, 
which  he  had  previously  paid  for  the  option  to  pur- 
chase the  lands.  When  the  final  payment  on  the 
purchase  money  came  to  be  made,  a  part  of  it  was 
paid  in  cash,  and  for  the  remainder  a  note  was 
executed,  and  subsequently  various  payments  were 
made  upon  the  note,  and  it  was  claimed  that  it 
was  entitled  to  certain  credits.  The  original  bill 
was  filed  to  have  this  note  canceled  as  paid,  and 
to  have  decree  for  $1,531.94,  alleged  overpayment. 
The  second  bill  was  filed  by  Montague,  claiming  a 
balance  due  on  the  transaction,  and  seeking  to  recover 
the  same.  The  two  causes  involved  a  settlement 
between  the  parties  arising  out  of  the  land  trade, 
and  were  heard  together.  Among  other  questions 
raised  by  the  bill  of  complainants,  was  their  right 
to  credit  for  $1,000,  which  had  been  first  paid  to 
Montague  for  the  option,  and  which  it  was  agreed 
should,  if  the  trade  was  consummated,  be  applied 
on  the  purchase  price  for  the  lands.  It  was  in- 
sisted that  this  had  never  V)een  done.  On  this 
point   the   answer   of    Montague   was   as   follows: 

**The   allegation   made   in   said    amended    bill,    that 
the    $1,000    paid    by   J.    P.    Bond    to    this    defendant 
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at  the  time  the  option  was  given  him  for  the  pur- 
chase of  the  lands  mentioned  in  the  pleading,  was 
not  credited  upon  the  purchase  price  of  the  land, 
is  untrue.  The  amount  so  paid  was  reckoned  in 
and  regarded  as  a  part  of  the  purchase  money,  and 
the  amount  represented  by  the  note  given  by  J.  P. 
Bond,  John  and  Thomas  Cummings,  and  W.  G. 
Morrison  was  the  balance  due  after  deducting  the 
$1,000.  The  note  of  $9,273.15  should  not  be  cred- 
ited with  the  $1,000  paid  by  Bond  for  the  option, 
as  it  was  then  reckoned  in  as  a  part  of  the  pur- 
chase money  of  $25,000  and  interest,  and,  while 
this  defendant  has  not  seen  the  deposition  given  by 
him  since  it  was  taken,  yet  he  is  satisfied  that 
nothing  said  by  him  in  said  deposition  can  be  fairly 
construed  as  having  a  meaning  inconsistent  with  what 
is   contained   in    this   answer   to   the   amended    bill." 

At  the  time  of  this  payment  of  $1,000,  *  a  receipt 
therefor  was  executed  by  Montague,  which  is  in  the 
following   words   and    figures,    to   wit: 

*' Received  of  John  P.  Bond  one  thousand  dollars, 
as  part  purchase  money  on  the  Cherokee  property  in 
Dade  County,  Georgia,  which  is  to  be  placed  as  a 
credit  upon  the  purchase  price  of  twenty-five  thousand 
dollars  and  interest  from  date  of  deed  in  the  event 
the  balance  of  the  purchase  money  and  interest  is 
paid  as  follows,  to  wit:  ten  thousand  dollars  within 
sixty  days  and  ten  thousand  in  ninety  days,  and 
balance   in   six    months.       This    September    26,    1889. 

'*T.  G.  Montague." 
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This  receipt  was  offered  in  evidence.  The  depo- 
sition of  Montague  was  taken.  His  account  of  the 
transaction  is  confused  and  somewhat  inconsistent, 
but  he  finally  concluded  his  testimony  on  the  ques- 
tion by  the  positive  statement  that  this  $1,000  did 
not  make  a  part  of  the  $25,000  payment  for  this 
land,  and  it  was  otherwise  proved  from  the  record 
that  the  $25,000  was  fully  paid  by  cash  and  notes, 
without  taking  this  $1,000  into  consideration.  On 
this  condition  of  facts  the  Chancellor  decreed  against 
the  complainant,  and  in  favor  of  Montague  as  to  the 
$1,000  item.  There  were  other  questions  made  and 
put  in  issue  as  to  the  time  when  a  particular  credit 
as  to  lot  No.  93  should  have  been  given,  and  as 
to  whether  other  credits  should  have  been  given  on 
account  of  the  failure  of  title.  In  respect  to  the 
question  as  to  the  time  of  payment  as  to  lot  No. 
93,  the  decree  was  against  complainants,  and  also  as 
to   the   otijer   credits    resultinor   from   failure  of   title. 

From  this  decree  the  administrator  of  Bond  and 
the  defendant,  Cummings,  appealed.  It  should  have 
been  stated  that  some  time  after  filing:  the  orit;inal 
bill,  Bond  died,  and  the  cause  was  revived  in  the 
name  of  his  administrator.  Bond  and  Montague 
were  the  parties  between  whom  the  transactions  had 
been  principally  had.  The  amended  bill,  raising  the 
question  as  to  the  $1,000  payment,  was  filed  after 
the  death  of  Bond  and  the  deposition  of  Montague 
had  been  taken.  On  appeal,  the  Court  of  Chancery 
Appeals   heard   the    case    and    affirmed    the    decree   of 
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the  Chancellor.  There  was  an  appeal  to  this  Court 
and  assignment  of  errors.  The  Court  of  Chancery 
Appeals  decided  that,  in  respect  to  failure  of  title 
which  had  reference  to  lot  No.  91,  the  purchasers, 
Bond  and  Cummings,  were  entitled  to  no  relief,  be- 
cause such  defense  was  made  only  by  answer  and 
not  by  cross  bill.  The  Court  of  Chancery  Appeals 
decided  adversely  to  their  contention,  also,  as  to  the 
date  at  which  the  credit  should  be  given  as  to  lot 
No.  93,  and  as  to  their  claim  for  this  $1,000. 
They  again  appeal  to  this  Court  and  assign  errors. 
On  this  point,  as  to  their  right  to  credit  for  the 
$1,000,  the  Court  of  Chancery  Appeals  says:  *'The 
question  whether  the  parties  had  been  given  credit 
for  the  $1,000  option  money,  is  the  most  difficult 
to  settle  satisfactorily,  and  the  difficulty  grows  out 
of  the  testimony  of  Montague  himself.  He  swear& 
in  his  answer,  and  at  one  place  in  his  deposition, 
that  he  had  given  credit  on  the  note  for  all  pay- 
ments made  by  the  parties.  In  another,  he  states  that 
all  of  the  parties  were  present  when  the  trade  waa 
closed,  that  he  did  not  know  what  amount  each  paid, 
but  that  he  received  from  them  $15,716.25,  but  on 
cross-examination  as  to  when  the  $1,000  paid  for 
the  option  was  credited  on  the  purchase  price,  he 
states,  'On  the  day  the  sale  was  concluded,  November 
27,  1889.'  In  the  very  next  question  after  the 
above  answer  was  given,  he  was  asked  if  this  $1,000 
on  the  option  was  part  of  the  $15,716.25  received 
from   them    and    answered,    *No,    it    was    not.'      The 
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matter  is  left  in  this  indefinite  condition  in  his  tes- 
timony. Now,  what  is  the  common  sense  explanation 
of  this  apparent  contradiction  or  confusion  ?  .  .  . 
In  his  answer  preceding  the  last  quoted  above,  Mr. 
Montague  does  put  the  matter  in  a  clear  shape. 
He  says  the  parties  were  given  credit  for  the  $1,000 
on  the  day  the  sale  was  concluded,  November  27, 
1889.  In  the  next  question,  Ijeing  asked,  *  Was 
this  $1,000  paid  on  the  option  a  part  of  this  cash 
payment?'  answered,  <No,  it  was  not.'  This  ap- 
parent discrepancy  or  confusion  is  not  explicable  on 
any  theory  or  hypothesis  of  interest  or  discount  sup- 
ported by  any  evidence  in  the  record.  If  the  $1,000 
deposited  under  the  last  option  was  credited  on  the 
purchase  price  when  the  trade  was  closed,  Novem- 
ber 27,  1889,  as  Mr.  Montague  stated  in  his  first 
answer,  his  second  answer  must  have  been  given  in 
reference  to  the  preceding  option,  which  had  been 
forfeited,  and  which,  therefore,  did  not  and  was  not 
expected  to  enter  into  and  form  a  part  of  the  cash 
$15,716.25  that  was  paid.  As  a  matter  of  exact 
literal  accuracy,  this  was  the  only  option  that  was 
paid.  In  view  of  the  lapse  of  time  and  the  vari- 
ous dealings  of  Mr.  Bond  with  Montague  in  respect 
to  these  lands,  the  credits  that  \e  demanded  and 
received,  the  others  demanded  and  disputed,  without 
any  mention  of  the  failure  to  credit  him  with  the 
$1,000  now  in  issue,  and  the  weighty  fact  that  he 
filed  a  bill  claiming  credits  and  the  large  overpay- 
ment  to   Montague,    without  even   suggesting   that    he 
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had  not  received  credit  for  this  $1,000,  we  feel  im- 
pelled to  the  conclusion  that  the  contention  is  not 
supported  by  the  evidence  of  the  whole  record.  In 
other  words,  we  hold  that  the  doubtful  and  appar- 
ently conflicting  evidence  of  Montague  in  answer  to 
two  questions,  one  following  the  other,  does  not  au- 
thorize us  to  find  as  a  fact  that  these  parties  have 
not   received    credit   for    this   $1,000." 

The  Court  of  Chancery  Appeals  affirmed,  as 
stated,  the  decree  of  the  Chancellor  as  to  lot  No. 
91.  The  language  of  the  Chancellor  in  respect  to 
that   is   this:     ''The    Court    finds    some   proof   in   the 

* 

record  tending  to  show  failure  of  title  to  lot  No. 
91,  but  as  no  eviction  is  shown  under  a  superior 
title,  and  as  no  issue  on  this  subject  is  made  by 
the  pleadings,  the  Court  makes  no  adjudication  upon 
this  point."  It  appears,  as  already  stated,  tjiat  Mon- 
tague's deposition  had  been  taken  when  the  amended 
bill  was  filed,  and,  to  quote  from  the  brief  of  his 
counsel,  ''the  testimony  in  these  causes  had  been 
taken,  and  the  causes  were  to  be  reached  on  the 
chancery  docket  within  a  day  or  two,  when  the 
amended  bill,  raising  this  question,  was  filed."  Coun- 
sel adds:  "Perhaps  we  should  have  continued  the 
causes  and  have  retaken  Montague's  deposition,  but 
the  claim  seemed  to  us  absurd,  and  we  chose  to  go 
to  trial  rather  than  continue."  In  the  same  con- 
nection, in  the  brief,  it  is  added:  "In  addition  to 
the  reasons  given  in  our  brief,  and  in  the  opinion 
of   the   Court,  showing   the   incorrectness   of   this   con- 
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tention,  we  desire  to  add  another  and  conclusive  one/' 
Then  follows  a  lengthy  argument  to  show,  and, 
as  the  counsel  insists,  to  demonstrate  that  this  $1,000 
was  not  in  fact  paid  as  a  part  of  the  $25,000,  but 
was  paid  as  interest.  In  view  of  the  facts  which 
we  have  seen  in  citation  from  the  Court  of  Chan- 
cery Appeals,  this  was  distinctly  repudiated  by  that 
Court,  and  the  decree  of  the  Chancellor  sustained 
upon  the  theory  that  Montague^ s  statement  that  this 
$1,000  had  not  been  paid  on  the  $25,000  was  a 
mistake,  and  that  he  must  have  meant  the  other 
$1,000,  which  had  been  in  fact  paid  for  the  pre- 
ceding option.  Upon  his  own  statement  of  facts, 
found  by  the  Court  of  Chancery  Appeals,  as  a  mat- 
ter of  law,  we  cannot  apply  the  $1,000  to  payment 
or  part  payment  of  the  $25,000,  and  leave  the  re- 
mainder which  these  Courts  decreed  against  defend- 
ants. It  appears  from  th^  opinion  of  the  Court  of 
Chancery  Appeals  that  the  whole  $25,000,  so  far 
as  paid  at  all,  was  paid  otherwise  than  by  this 
$1,000.  It  could  only  have  gone  into  Montague's 
hands  as  payment,  if  at  all,  upon  the  theory  w^hich 
the  Court  of  Chancery  Appeals  distinctly  repudiates 
as  a  fact.  Referring  to  the  point  as  to  which  the 
Chancellor  refused  to  adjudicate  because  it  was  only 
asserted  in  answer  and  not  by  way  of  cross  bill, 
defendant's  excuse  for  not  so  putting  it  in  issue  is 
to  be  found  in  the  fact  that  they  were  misled  prob- 
ably by  the  understanding  that  they  had  an  agree- 
ment  to   the    contrary,    and    that    this    loss,    sustained 
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by  them  on  account  of  defective  title,  should  be 
credited  upon  the  note.  The  finding  of  the  Court 
of  Chancery  Appeals  shows  that  the  $26,000,  so  far 
as  it  has  been  settled,  was  j)aid  without  taking  this 
$1,000  into  consideration.  They  submit,  in  con- 
nection with  it,  an  argument  of  much  plausibility 
that  this  $1,000  must  have  been  in  some  way  set- 
tled between  the  parties  in  the  transaction,  because 
of  the  long  acquiescence  and  the  failure  of  Bond,  in 
his  lifetime,  to  raise  any  question  that  it  had  not 
been  credited  upon  the  $25,000  trade  in  some  way. 
The  excuse  offered  that  Montague  did  not  clear  up 
the  conflict  in  his  evidence  now  attempted  by  his 
counsel  is,  that  the  amended  bill  was  filed  after  his 
deposition  w&s  taken,  and  that  they  preferred  to  go 
to  trial  rather  than  delay  the  case  in  order  to  retake 
it,  and  thus  leave  to  be  supplied  by  inference  and 
argument  those  defects  in  the  evidence  which  could 
have  been  remedied  and  those  omissions  which  could 
have  been  supplied  by  actual  testimony  on  that  sub- 
ject. In  this  condition  of  the  record  as  to  the  credit 
which  defendants  claim  for  the  failure  of  title,  and 
which  was  not  asserted  by  cross  bill,  we  do  not 
think  the  decree  of  the  Chancellor  and  of  the  Court 
of  Appeals  in  refusing  to  adjudge  this  question  or 
make  any  order  upon  it,  is  sustainable,  nor  do  we 
think  that  the  argument  in  this  connection  is  such 
a  supplement  to  their  finding  of  facts  as  to  require 
the  holding  that  this  $1,000  had  been  in  fact  ap- 
propriated,   as    was   required   by   law   to   be   appropri- 
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ated  upon  a  proper  construction  of  their  contract  on 
the  $25,000  agreed  to  be  paid.  The  difficulty  in 
the  case  arises  as  to  what  is  the  proper  solution  of 
these  questions  on  an  appeal  from  that  Court  to 
this.  The  questions  of  fact  and  law  are  so  mixed 
and  complicated,  and  the  condition  of  the  record  so 
peculiar,  that,  were  it  an  appeal  from  the  Chancery 
Court  direct,  for  an  adjudication  of  the  questions  by 
us,  without  the  intervention  of  the  Court  of  Chan- 
cery Appeals,  it  would  be  hardly  possible,  with  any 
certainty,  to  do  justice  between  the  parties.  We 
are  of  the  opinion  that  it  presented  a  case  for  the 
application  of  §  3889  of  the  (Jode,  providing  that 
*'the  Supreme  Court  shall  also,  in  all  cases  where, 
in  its  opinion,  complete  justice  cannot  he  had,  by 
reason  of  some  defect  in  the  record,  want  of  proi)er 
parties,  or  oversight  without  culpable  negligence,  re- 
mand the  cause  to  the  Court  below  for  further  pro- 
ceedings, with  proper  directions  to  effectuate  the  ob- 
jects of  the  order,  and  upon  such  terms  as  may  be 
deemed  right."  We  think  this  is  a  proper  case 
for  the  application  of  that  rule,  and  that,  as  to  the  ' 
points  indicated,  this  case  should  be  reversed  and 
remanded  for  proper  pleadings  to  put  in  issue  the 
question  as  to  the  loss  probably  sustained  by  the 
failure  of  title  to  lot  No.  91,  and  for  further  evi- 
dence on  the  question  of  the  J1,000  payment,  and, 
being  remanded  for  this  purpose,  the  question  as  to 
the  time  of  the  payment  as  to  lot  No.  93  should 
also   be   open   for   further   proof   and   adjudication. 


SEITEMBER  TERM,   18»6.  737 


Bond  V.  >rontagiie  and  Montag'ue  v.  Cummings. 


We  think  the  equities  of  this  case  require  that 
no  adjudication  on  these  (juestions  against  the  com- 
plainants, Ciiinmings,  and  the  administrator  of  Bond 
should  be  made  without  more  satisfactory  proof  of 
their  liability.  It  appears  that  Bond  paid  $1,000 
for  an  option  for  which  no  credit  was  claimed  or 
allowed,  and,  upon  the  condition  of  the  record  already 
stated,  it  is  very  probable  that  nothing  was  allowed 
upon  his  second  payment  of  the  same  amount  for 
another  or  renewal  option.  The  Chancellor's  decree 
adjudged  that  there  was  some  proof  in  the  record 
tending  to  show  failure  of  title  to  lot  No.  91,  but 
as  no  eviction  was  shown  under  a  superior  title, 
and  no  issue  on  the  subject  was  made  in  the  plead- 
ings, no  adjudication  was  made  on  this  point.  It 
thus  appears  that  in  this  speculative  transaction,  in 
which  the  $2,000  was  paid  for  the  options  and 
$25,000  for  the  property,  almost  the  entire  amount 
agreed  to  )ye  paid  by  the  defendant  was  paid  with- 
out considering  either  option  payment.  Unless  they 
were  culpably  negligent,  we  think  they  ought  to 
have  the  opportunity  to  show  whether  they  had  lost 
anything  by  the  failure  of  title,  and  in  this  ex- 
tremely doubtful  condition  of  the  record  they  are 
entitled  to  an  account,  and  an  adjustment  of  the 
que^-tion  upon  specific  and  definite  testimony  as  to 
whether  the  $1,000  had  been  credited  properly,  as 
the   legal   construction   of   their   contract   requires. 

We    therefore     reverse     the    decree    of    the    Court 
of  Chancery   Appeals    and    the    decree    of    the   Chan- 
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cellor  in  these  particulars,  and  remand  it,  that  proper 
issue  may  be  tendered  by  amended  bill  as  to  the 
loss  resulting  from  the  failure  of  title  to  lot  No. 
91,  and  that  an  account  may  be  had  determining 
what  credits  defendants  may  be  entitled  to  on  this 
account,  and  as  to  the  date  of  the  credit  respecting 
lot  No.  93,  and  as  to  the  $1,000  paid  on  the  last 
option. 

The   costs   of    this   Court   will    be    divided    equally 
between   the   appellants   and   appellee,    Montague. 


INDEX. 


ABANDONMENT.  paob 

1.  Of  demurrer  and  motion  by  failing'  to  invoke  disposition 

of  them  in  the  lower  Court 364 

2.  Justice  of  Peace  does  not  abandon  his  office,  when 303 

ABDUCTION. 

Defined  and  illustrated 496 

ACCOUNT. 

See  Rescia^ifyti. 

ACKNOWLEDGMENT. 

1.  Of  deed  to  corporation  made  before  a  notary  who  is  a  di- 
rector therein,  valid 385 

3.  Of  deed  of  trust  before  a  deputy  clerk  who  is  a  beneficiary 
therein  valid 478 

ACTION. 

1.  Lies  for  money  paid  through  fraud  for  a  check  before  its 
maturity 133,  134 

3.  In  Court  having  no  jurisdiction  serves  no  purpose  to  save 
bar  of  statute  of  limitations 253 

3.  Commenced  within  a  year,  but  without  levy  of  attachment, 
does  not  save  mechanics'  lien 335 

4.  By  subcontractor  to  enforce  mechanics'  lien  premature  if 
contractor  has  not  performed  his  contract 469 

5.  To  enforce  vendor's  lien  lies  without  tender  of  deed 503 

ACTS  CONSTRUED. 

Bridge— For  Knox  County.     Acts  1895,  Ch.  80;  Acts  1895,  Ch. 
4  (Ex.  Sess.) 697 

Building  and  Loan  Associations — Usury.     Acts  1875,  Ch.  143; 
Acts  1883,  Ch.  12 431 

Chancery  Appeals,  Court  of — Creation  of.      Acts  1895,   Ch. 
76 590,   649 

Chancery  Court — Enlarged  jurisdiction.     Acts  1875,  Ch.  97..  397 

Damages— For  wife's  death.     Acts  1871,  Ch.  78;   Acts  1883, 
Ch.  186 - 667 


740  INDEX. 


ACTS  CONSTRUED— roJiff/ii<C(7^ 

Foreign   Corporations — Filing*  charter,  etc.     Acts  1895,  Ch. 
119;  Acts  1891,  Chs.  95.  123;  Acts  1877,  Ch.  31 _ 679 

(rarnishment — Of  laborer's  wages.     Acts  1895,  Ch.  19:3  . 402 

Intoxicating  Liquors — Sale  to  drunken  husband.     Acts  1889, 
Ch.  68 _. 220 

Knox  County — See  Bridge. 

Mechanics'  Lien — bookkeeper  and  cook  entitled  to.      .Vets 
1891,  Ch.  98 392 

Mechanics'  Lien — Notice  to  owner.     Acts  1889,  Ch.  103 334 

Municipal   Corporations — Liability   for  changing  grade  of 
street.     Acts  1891,  Ch.  31 527 

Railroads — See  Mcdluinics'  Hen, 

Revenue  Act — General,  does  not  repeal  special  Act.     Acts 
1895,  Ch.  4  (Ex.  Sess.);  Acts  1895,  Ch.  80 697 

Statute  of  Limitations — Barring  liens.     Acts  1885,  Ch.  9 649 

Taxation — Costs  and  attorney  fees.     Acts  1891,  Ch.  26 358 

Taxation — Special  assessments  by  levee  districts.     Acts  1895, 
Ch.  1  (Ex.  Sess.) 151-153 

Usury — See  Bulldbuj  and  L<xin  AssociatUyiis. 

Usury — Does  not  affect  bona. /fde  holder  of  note.     Acts  1819, 
Ch.  32 316 

Writ  of  error—  Liability  of  sureties  on  bond  for.     Acts  1859, 
Ch.  4 449 

ADMINISTRATOR. 

1.  Judgment  against  special,  binds  estate 236 

2.  Husband  must  administer  on  wife^s  estate  to  sue  for  her 
death 667 

ADVERSE  POSSESSION. 

See  Statute  of  LimUations, 

1.  For  three  years  bars  replevin 243 

2.  Widow's  possession  adverse,  when 243 

AGENCY. 

~     See  Principal  and  Agent 

ALIBI. 

1 .  Must  cover  entire  time  of  transaction ._ 560 

2.  Proper  for  Court  to  caution  jury  as  to  abuses  of  this  de- 
fense    560 


INDEX.  741 


ALLEGATA  ET  PROBATA. 

See  Pleading  and  Pructlec. 

ALLEY. 

See  Public  Highway. 


APPEAL. 

See  Chancery  Apjjefiltt.  Coiwt  of. 

1.  Brings  up  entire  case,  when _ 19 

2.  Lies  from  nunc  pro  tunc  decree  for  divorce 279 

3.  Of  mortgug'ee,    though    mortgagor    submits    to    decree, 

brings  up  contest  as  to  priority  of  liens 335 

4.  Vacates  decree _ _ 680 

APPEARANCE. 
See  Prwess. 

ARGUMENT  OF  COUNSEL. 

1.  Improper  on  part  of  district  attorney,  when 453 

2.  Discrepancies  in  record  pointed  out  at,  may  be  supplied 

by  producing  correct  record,  when  ._ _ 561 

ASSESSMENT. 

See  Banket  and  Banking;  Taxation. 

ASSIGNMENT.  GENERAL. 

1 .  Foreign,  required  to  be  registered  in  this  State 1 33 

2.  Nonresident  raa3''  attack  foreign  general  assignment  by 
attachment _.   133 

3.  Fees  of  attorney  for  assignee  paid  out  of  general  fund..  134 

4.  Instrument  held  to  be  a  deed  of  trust,  not  a  general  as- 
signment  - 478 

5.  Acts  1895.  Ch.  I'iS,  regulating,  declared  unconstitutional 
for  several  reasons 603 

ASSIGNMENT  OF  ERROR. 

Not  allowed  upon  finding  of  facts  by  Court  of  Chancery 
Appeals 3 1 7,  336 

ATTACHMENT. 

See  Exemptions. 

1.  Lien  of.  takes  priority  over  an  unregistered  foreign  gen- 
eral assignment _ 133 


742  INDEX. 


-r 


ATTACHMENT— Continued— 

2.  Lies  by  nonresident  to  set  aside  his  nonresident  debtor's 
unregistered  general  assignment 133 

3.  Does  not  lie  for  mere  nonresidence  until  debt  is  due 134 

4.  Fees  of  assignee's  attorney  have  priority  over 134 

5.  Judgment  on  replevin  bond  not  entered  in  Supreme  Court, 
when  - 297 

6.  To  enforce  mechanic's  lien,  must  be  issued  and  levied 
within  a  year 335 

7.  Issuance  of,  under  supplemental  bill,  not  required,  when  336 

8.  Decree  upon,  coram  nan  Judioe 437 

9.  Of  stockholder's  interest,  prevails  over  prior  mortgage 
thereof 443 

ATTORNEY. 

See  Argument  of  Cfmnsel;  District  Attorney. 

1.  Fees  of,  provided  for  in  note,  do  not  destroy  its  negotia- 
bility       19 

2.  Fees  of,  paid  out  of  general  fund,  when 134 

3.  Fees  allowed  back  tax  attorneys 358 

4.  Representation  of  defendant  by,  in  criminal  case 561 

ATTORNEY-GENERAL. 
See  District  A  ttorney. 

BACK  TAX  ATTORNEY. 
Fees  of,  what  allowed  in  proceedings  for  collection  of  taxes.  358 

BAILMENT. 

1 .  Gratuitous,  terminates  with  bailee's  death _ 243 

2.  Widow  not  chargeable  with  husband's  gratuitous  bail- 
ment    243 

3.  Widow's  possession  adverse  to  bailee,  when 243 

BANKS  AND  BANKING. 

1.  Discounting  note  twenty  per  cent,  does  not  charge  bank 
with  notice  of  fraud  between  original  parties.  _ 19 

2.  Notice  to  president  not  notice  to  bank,  of  an  indorser's 
mental  incompetency _ 120 

3.  Notary's    certificate  of    demand  and   protest  safHcient, 
when _ _ 134 


INDEX.  743 


BANKS  AND  BANKING— Cmitinu^d— 

4.  Stockholder  of  insolvent  national  bank  not  subject  to  as- 
sessment, when 518 

5.  Right  to  reclaim  deposit  from  receiver  of  insolvent  bank 
defined 534,540,541,547,550,  555 

6.  Presumption  as  to  date  of  crediting-  draft 534,  550 

BILL  IN  EQUITY. 

1.  Qttia  timet  not  maintainable,  when 46 

2.  Attacking  deed  of  trust  for  fraud  in  law  only 479 

BILL  OF  EXCEPTIONS. 

1.  Evidence  in  law  cause  must  be  made  part  of  record  by . . .  217 

2.  In  absence  of.  Court  presumes  the  evidence  sufficient 217 

BILLS  AND  NOTES. 

See  Baiiks  and  Banking;  Bimds, 

1.  Bank  discounting  twenty  per  cent,  not  chargeable  with 
notice  of  defenses 19 

2.  Negotiability  of,  not  destroyed  by  provision  for  attorney's 
fees _     19 

3.  Bomi  Jlde  holder  of,  recovers  only  amount  paid  for  note 
obtained  by  fraud 19 

4.  Nrm  compos  accommodation   indorser  liable  on   renewal 
notes,  when _ 120 

5.  Notice  to  president,  not  notice  to  bank,  that  indorser  is 
non  compos _ 120 

6.  Statutes  of  another  State   not  applied  to  indorsements 
made  in  this  State  of  a  draft  made  elsewhere 133 

7.  Action  lies  before  maturity  of  draft  for  consideration  paid 
for  it  through  fraud 133 

8.  Draft  accepted  as  payment — the  drawee's  remedies 134 

9.  Notary's  certificate  of  protest  held  sufficient,  and  con- 
strued     134 

10.  Innocent  holder  of,  who  is - 225 

11.  Extension  of  time  upon  usurious  consideration  does  not 
release  sureties 236 

12.  Payment  made  within  days  of  grace  not  made  before  ma- 
turity   - 236 

13.  Indorsement  of  check  set  aside  on  proof  of  parol  agree- 
ment     - 240 


744  INDEX. 


BILLS  AND  ^OTE^— Continued— 

14.  Foreclosure  of  deed  of  trust  for  barred  notes 259 

15.  Bona. fide  holder  of  note  infected  with  usury  will  be  pro- 
tected     316 

16.  Consideration  fails  upon  death  of  ponj  for  which  note 
was  given,  when _ 514 

17.  Not  contradicted  by  parol  proof  of  an  independent  condi- 
tional contract 514 

18.  Right  to  reclaim  checks  deposited  with  insolvent  bank 
from  its  receiver 534,  540,  541,  547,  550,  555 

BONDS— 

1.  Supreme  Court  refuses  to  enter  judgment  on  replevin 
bond,  when 2U7 

2.  For  writ  of  error,  surety  liable  for  costs  only 449 

3.  County  bridge  bonds  cannot  be  made  payable  in  gold...     697 

4.  County  may  be  authorized  to  issue  bridge  bonds  by  spe- 
cial act _ _ 697 

BRlDliES. 

1.  Authorized  by  special  act 697 

2.  County  bonds  for.  cannot  be  made  payable  in  gold,  when.  697 

3.  General  limitation  upon  county's  taxing  power  does  not 
prevent  issuance  of  bridge  bonds  under  a  prior  special 
Act 697 

BROKERS. 

See  Principul  and  A{t€nt. 

BLIILDINC;  AND  LOAN  ASSIK'IATIONS. 

1.  Loans  of,  at  fixed  premium  in  excess  of  legal  interest  are 
usurious - 408,  421 

2.  Dues  paid  on  stock  are  not  credited  on  loans  in  winding 

up  an  insolvent  association 408 

3.  Dues  paid  in  advance  not  treated  as  a  loan  in  winding  up 

an  insolvent  association 408 

4.  Mistaken  declaration  of  maturity  of  stock  goes  for  naught 

in  winding  up  an  insolvent  association 408 

5.  Usurious  loans  are  set  aside  at  any  time  on  equitable 
terms 421 

6.  Terms  of  setting  aside  u.surious  loans  stated 421 


INDEX.  745 


BURDEN  OF  PROOF. 
See  Evkiciice. 

CARRIER. 

See  Commfm  Carrier. 

CASES  OVERRULED. 

Union  Bank  i\  State,  9  Yer.,  490. 
Memphis  v.  Hernando  Ins.  Co.,  6  Bax.,  527. 
Bank  i;.  Memphis,  6  Lea,  703. 
Memphis  t\  Farrington,  8  Bax.,  539. 
Bank  v.  McUowan,  6  Bax..  703. 
State  V.  Butler,  13  Lea,  400. 
State  r.  Butler,  8«>  Tenn.,  614. 
Memphis  r.  Bank.  91  Tenn.,  546. 
State  V.  Bank,  95  Tenn.,  221. 

CERTIFICATE. 

See  Nfttitry  PiUtUr. 

CHANCERY  APPEALS.  COURT  OF. 

1.  The  Act  creating,  is  held  constitutional (549,  650 

2.  Majority  of,  may  hear  and  determine  cause  in  absence  of 
the  other  member 590 

3.  Objection  to  competency  of,  made  by  petition  to  rehear..  590 

4.  Findings  of  fact  by,  accepted  as  conclusive 317,  336 

5.  Conclusions  of  law,   argument  or  inferences  of,  are  not 
binding  upon  the  Supreme  Court 326,  727 

CHANCERY  COURT. 

1.  Suitors  must  come  with  clean  hands 181 

2.  Repels  subsequent  purchaser  with  constructive  notice  of 
prior  fraud nlent  deed _ .-.   181 

3.  Repels  heirs  of  fraudulent  grantee 181 

4.  Has  jurisdiction  to  enforce  furnisher's  lien  upon  steam- 
boat  297 

CHANCERY  PLEADING  AND  PRACTICE. 

See  BUI  In  EqaUy;  Cluuwery  Api>€al«,  Cnnrt  of;  CnmH  Bill; 
Decree:  l>c/>o8//io»^;  Filiiuj  Paiwrs;  PctitUm:  Rcfiearing; 
Supplcni€nU(l  Bill. 


746  INDEX. 


CHANCERY  SALE. 

Erroneously  made  in  bar  of  redemption,  not  set  aside,  when.  274 

CHARGE  OF  COURT. 

1.  Correct  instructions  as  to  implied  confessions 50,  51 

2.  An  erroneous  statement  sufSciently  corrected  by  giving* 
special  request,  when 51 

3.  Erroneous  as  to  reasonable  doubt  and  self-defense 452 

4.  Correct  as  to  alibi 560 

5.  Correct  as  to  contributory  negligence 624 

6.  Construed  as  a  whole 624 

7.  Special  request  properly  refused  that  has  been  substan- 
tially charged 624 

8.  Erroneous  as  to  measure  of  damages  in  suit  for  wife's 
death , 667 

CHARTER. 

See  Corporationtt. 

CHECK. 

See  Bills  ami  Notes. 

CLASS  LEGISLATION. 

Special  Act  authorizing  county  to  build  bridge  is  not  vicious.  697 

CODE. 

1.  Construction  of  provision  relating  to  the  exercise  of  joint 
authority  by  two  or  more  persons 590,  591 

2.  Effect  of  old  statutes  upon  code  provisions  . , 264,  690 

CODE  CONSTRUED. 

Abduction— what  constitutes.  2  0462  (S.);  J  5370  (M.  &  V.); 
8  4618  (T.  &S.) 496 

Attachment— Of  corporate  stock.  U  2066,  3697.  3749,  3750, 
3751  (S.);  §11715,  2837,  2887,  2888.  2889  (M.  &  V.);  Jf  1487, 
2030,  2072-2074  (T.  &  S.) 443 

Building  and  Loan  Ass(x;iations— Usury.  §J  2128,  2129,  2136, 
2139  (S.);  g§  1742,  1744,  1751,  1754  (M.  A  V.) 421 

Chancery  Appeals,  Court  of — Majority  decide.  J  J  69,  375  (S.); 
§§56,  342(M.  &  v.);  §§  59,  397a  (T.  &  S.) 590 

Code— Old  statutes.    §  58  (S.);  §  42  (M.  &  V.);  g  41  (T.  &  S.).264,  690 
Damages— For  wife's  death.     §§  4025,  4026  (S.);  U  3130,  3131 
(M.  &  v.):  U  ^-^^1.  2292  (T.  «fe  S.) 667 


INDEX.  747 


CODE  CONSTRUED— C(witinu€d— 

Elections— Of  JuBtice  of  the  Peace.  U  1283,  1295,  1315-1317 
(S.);  §1 1072,  1084,  1104-1106  (M.  &  V.);  J?  864,  875,  895-897 
(T.  &S.) 264 

Error,  Writ  of— Does  not  lie,  when.  §  4911  (S.);  J  3895  (M.  & 
v.);  §3176  (T.  &S.) 406 

Exemption— Of  wages.     J  3794  (S.);  i  2931  (M.  &  V.) 373,  402 

Forcible  Entry  and  Detainer — To  remove  a  mortgag'or. 
§5093  (S.);  §4075(M.  &  V.);  |  3344  (T.  &  S.) 387 

Forgery.— What  is  not.  ?  6590  (S.);  J  5492  (M.  &  V.);  {  4718 
(T.  i&S.) 458 

Fraudulent  Conveyance  —  Subsequent  purchaser's  rights. 
J  3143  (S.);  i  2424  (M.  &  V.);  J  1759  (T.  &  S.) 181 

Garnishment— Of  wages.  U  3794,  4825,  5245  (vS.);  {{  2931, 
3810,  4226  (M.  &  V.);  ?J  3097,3485  (T.  &  S.) 373,  402 

Garnishment— What  it  fastens.  U  4816-4818,  4820,  4826, 
5245  (S.);  U  3801-3803,  3805,  3811,  4226  (M.  &  V.);  ? J  3088- 
3090,  3092,  3098,  3485  (T.  &  8.) 396 

Indictment — Return  and  indorsement.  J  7217  (S.);  J  6083 
(M.  &  v.);  J  5242  (T.  &  S.) 635 

Justice  of  the  Peace.     See  Electlontf. 

Justice  of  the  Peace— Vacating  office.  §  5939  (S.);  {  4902 
(M.  &  v.);  i  4127  (T.  &  S.).. 302 

Lien— Of  judgment.  J  4708  (S.);  §3694  (M.  &  V.);  {2980 
(T.&S.) 585 

Mechanics'  Lien— On  steamboat.  U  3457,  5318,  5319,  5322, 
6109  (S.);  U  2751,  4298,  4299,  4302,  5043  (M.  &  V.);  §J  1991, 
3555,  3556,  3559  (T.  &  S.) 297 

Municipal  Corporations — Liability  for  changing  grade  of 
street.  821985-1987  (S.);  ?§  1065-1667  (M.  &  V.);  §?  1392- 
1394  (T.  &S.) _ 527 

Notary  Public— Certificate  of.  §§  3203,  3204  (S.);  U  2470,  2471 
(M.  &  v.);  ?§1799,  1800  (T.  Sc  S.) 134 

Pleading— General  issue.  §§4634-4638  (S.);  {§3623-3627  (M. 
&  v.);  §§2613-2915  (T.  &  S.) _ _.       2 

Process— Service  of.  §4536  (.S.);  §3535  (M.  &  V.);  §2830  (T. 
&  S.) 690 

Railroads — Statutory  precautions.  §1574  (S.);  {1298  (M.  & 
v.);  §1166(T.  &  s!) 255 

Registration— Of  foreign  assignment.  §§  3664,  3697,  3706, 
3752  (S.);  {§2809,  2837,  2844,  !2890  (M.  &  V.);  §§2003,  2030, 
2033,  2075  (T.  «fe  S.) 133 
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CODE  CONSTRUED— CohH/imc^?— 

Schools.  Public — Rig'hts  of  directoi"&  aud  teachers.  §1430 
(S.);  §1192  (M.  &  V.) -  489 

Setoff— Not  barred,  when.  J  4639  (S.);  i  3G28(M.  &  V.);  i  2913 
(T.  &S.) 197 

Statutes.     See  Code. 

Statute  of  Limitations- -Bars  action  ag>ainst  city  for  chang- 
ing grade.     J  4470  (S.);  g  3470  (M.  «fe  V.);  i  2773  (T.  &  S,)...   527 

Statute  of  Limitations — Plea  of.  after  continuance  without 
oath.     H<>30  (S);  J  3619  (M.  &  V.);  J  2909  (T.  &  S.) 527 

Statute  of  Limitations — Three  years  bars  replevin.  |  4470 
(S.);  8  3470  (M.  &  V.);  §2773  (T.  &  S.) 243 

Statute  of  Limitations — Saving  bar  by  new  suit.  |  4446  (S.); 
J  3449  (M.  &  v.);  J  2755  (T.  «fe  S.) 252 

Supreme  Court— Remanding  cause.  J  4905  (S.);  }  3889  (M.  & 
v.);  ?3170(T.  JkS.) 727 

Taxation — Life  tenant  is  tax  owner.  J  625  (M.  <&  V.);  §  561 
(T.  its.) 46 

Writ  of  Error— Surety's  liability.  JJ  4894-4896,  4910,  4914, 
4920  (S.);  ?J  3879-3881.  3894,  3898,  3904  (M.  &  V.);  §§3162- 
3164,  3175,  3179,  3184  (T.  .t  S.) 449 

COLLATERAL  SECURITY. 

Holder  of  notes  secured  by  retention  of  title  not  bound  to 
pursue  the  property 308 

COMMON  CARRIER. 

1.  Elevators  are  treated  as 367 

2.  Liability  of,  to  passenger  traveling  on  freight  train  de- 
fined   _ _ .579 

CONDITIONS. 

See  liiituntncc.  Life:  Widow:  WiUa. 

CONFESSIONS. 

1.  Admissible  though  defendant  was  under  arrest 50 

2.  Correct  charge  as  to  implied  confessions 50,  51 

CONFLICT  OF  LAWS, 
r.ee  BUIm  unil  Xofcx. 

CONSIDERATION. 
See  Vontracis. 
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CONSTITUTION  CONSTUUED. 

ClAUSKS  CON8TRUKI). 

Art.  I.,  §0.     Selection  of  jury  from  part  of  county',   for- 
bidden    _ 101 

Art.  I.,  1^8,  21.     General  assignment  Act  not  "law  of  the 
land" 603,  604 

Art.  I.,  §30.     Act  validating'  contracts  of  foreign  corpora- 
tions does  not  impair  obligation  of  contracts 679 

Art.  1.  §  10,  U.  S.  Constitution.     Obligation  of  contracts..     85 

Art.  II.,  §  1.     Act  creating  Court  of  Chancery  Appeals  does 
not  violate  department  clause _ ()50 

Art.  II.,  ^'g  3,  28,  29.     The  taxing  power  defined,  and  can- 
not be  delegated  to  a  levee  district _ 151-153 

Art.    II.,    i  17.      Variance   between   title   and  subject  of 
Acts _ - 603.  649 

Art.  VI.,  i  2.     Jurisdiction  of  Supreme  Court  not  impaired 
by  Act  creating  Court  of  Chancery  Appeals 590.  649,  65t> 

Art.  VI.,  J  15.     Justice  of  Peace,  does  not  abandon  office, 
when --- 302 

Art.  XI.,  §  8.     Creating  levee  district  by  special  Act 153 

Art.  XI.,  J  8.     County  authorized  by  special  Act  to  build 
bridge,  not  vicious  class  legislation 697 

Acts  Held  Constitutional. 

1.  Acts  1885,  Ch.  9.     Barring  liens 649 

2.  Acts  1895,   Ch.  76.      Creating  Court  of  Chancery    Ap- 
peals   590,  649,  650 

3.  Acts  1895,  Ch.  119.     Validating  contracts  of  foreign  cor- 
porations   _ 679 

4.  Acts  1895,  Ch.  80.     Authorizing  Knox  County  to  build 
bridge 697 

Acts  Hkld  Unconstitutional. 

1.  Acts  1895,  Ch.  1  (Ex.  Sess.),  creating  levee  district  .-151-153 

2.  Acts  1895,  Ch.  128.     General  Assignment  Act 603 

CONTINUANCE.  • 

Plea  filed  after,  need  not  be  sworn  to,  when 527 

CONTRACTS. 

See  InJtunnwe^  Life;  Prbwlpul  and  Agent 
1.  To  pay  another's  debts  pro  rata  construed -.  308 
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CONTRACTS— CoiiAiJi  iieil— 

2.  Omission  of  preliminary  proposition  from  written  contract 
presumed  intentional 469 

3.  Employing  school  teacher  construed 489 

4.  Optional,  for  purchaser  of  pony  construed 514 

5.  Obligation  of,  not  impaired,  when 85,  679 

CONTRACTOR. 

See  Mechanic' ft  Lien. 

CONTRIBUTORY  NEGLICfENCE. 
See  Xe^iligcnce. 

CORPORATIONS. 

See  Banks  and  Blinking;  Building  and  Loan  AssocUUions; 
County. 

1.  Charter  exemption  does  not  cover  capital  stock,  when  ...     85 

2.  Decision  of  Federal  Court  construing  charter  exemption 
prevails  over  State  Court 85 

3.  Notice  to  bank  president  not  notice  to  bank,  when 120 

4.  Levee  district  is  not  a  private  corporation,  and  may  be 
created  by  special  Act 153 

5.  Deed  to,  valid  though  acknowledged  before  its  director, 
who  is  a  Notary 285 

6.  Liability  of,  taking  assets  of  another  and  agreeing  to  pay 

its  debts  pro  rata 308 

7.  Mortgage  of,  void  on  account  of  its  condition  of  insol- 
vency   351 

8.  Rules  applicable  in  winding  up  insolvent  building  and 
loan  associations  stated 408 

9.  Loans  of  building  and  loan  associations  on  fixed  premium 
usurious 408,  421 

10.  Attachment  prevails  over  prior  mortgage  of  stockholder's 
interest  when  certificates  are  not  issued 443 

11.  Assessment  of  stockholders  of  insolvent  national  bank  not 
allowed,  when , 618 

12.  B^oreign,  Act  validating  their  contracts  construed 679,  680 

1 3.  Nature  and  powers  of  counties  defi  ned 698 

COSTS. 

1.  Of  several  bills  for  taxes  on  same   property  for  several 
years,  how  taxed 358 


INDEX.  751 


COSTS— Cnntlimed— 

2.  Original  relaxation  of  costs  of  lower  Court  not  made  in 
Supreme  Court 364 

3.  Costs  only  adjudged  against  sureties  for  writ  of  error 449 

COUNSEL. 

See  Atto}'ney  at  Law. 

COUNTY. 

1.  Nature  and  powers  of,  as  a  corporation 698 

2.  Authorized  by  special  Act  to  build  bridge  and  issue  bridge 
bonds 698 

3.  Cannot  make  bridge  bonds  payable  in  gold 698 

4.  General  limit  as  to  taxation  does  not  defeat  special  Act. .  697 

COUNTY    BONDS. 
See  Ccninty, 

COURTS. 

See  the  several  titles. 

COURT   OF  CHANCERY   APPEALS. 
See  Ctuuicery  Appeals^  Court  of. 

CRIMINAL   LAW. 

See  AbdiictUm;  Alibi;  Charge  of  Court;  Difing  DecUxra- 
tUms;  Evidence;  Forgery;  Indictment;  Intoxicating  LUi- 
uors;  J^idgmevU;  Jury  Trial;  Murder;  Reasmiable 
Doiibt;  Self-defense;  Venue;  Witness. 

CRIMINAL   PLEADING  AND   PRACTICE. 

1.  Ordering  change  of  venue  in  defendant's  absence  not 
error,  when _ 51 

2.  Ordering  jury  summoned  from  only  part  of  county,  error.  101 

3.  Impeachment  of  defendant  or  other  witness  by  cross-ex- 
amination as  to  other  criminal  charges  ._ 206,  207 

4.  Improper  argument  of  District  Attorney  and  the  Judge's 
duty 452 

5.  Recital  of  officer's  oath  sufficient,  when 560 

6.  Suggestion  of  diminution  permitted  at  hearing,  when. 561,  635 

CROSS   BILL. 

By  mortgagee  not  essential  in  suit  to  foreclose  brought  by  a 
junior  lienor 274 
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CROSS-KXAMINATION. 
See  Wltnciis. 

DAMAGES. 

1.  Liability  of  salcx)n  keeper  selling  liquor  to  a  drunken  hus- 
band after  forbidding*  notice  by  wife,  defined 220 

2.  Ijiability  of  city  to  lot  owner  for  damages  caused  by 
changing  grade  of  street,  defined 527 

3.  Erroneous  charge  as  to  measure  of,  in  suit  to  recover  for 
wife's  death 667 

DEATH. 

1.  Need  not  be  proved  by  expert  testimony  in  murder  case. .  560 

2.  For  wife's,  husband  entitled  to  all  damages 667 

DECLARATION. 

1.  Both  profert  and  oyer  of  contract  sued  on,  essential  upon 
demurrer 2 

2.  General  averment  of  notice  forbidding  sale  of  liquor  to  a 
drunken  husband  sufficient  in  wife's  suit  against  saloon 
keeper _ 220 

DECLARATIONS. 
See  EvUleiwe. 

DECREE. 

1.  For  divorce  entered  nunc  pro  tunc  after  death  of  party...  279 

2.  Appeal  lies  from,  for  divorce  entered  nunc  jyro  tunc 279 

3.  Pro  confesso  upon  intervening  petition  seeking  entry  of, 
nunc  pro  tun/^. — its  effect _ 279 

4.  Pleadings,  as  well  as  proof,  are  required  to  support.. 316,  437 

5.  Refusing  to  dissolve  injunction  not  final  for  writ  of  error.  406 

6.  By  majority  of  Court  of  Chancery  Appeals,  valid 590 

DEDICATION. 

1.  Of  alley,  facts  that  constitute 378 

2.  Presumed  from  long  adverse  user 378 

DEED. 

See  Acknowledgment;  M(ntgngefi  mid  Deeds  of  T^i'iisU 

1.  For  trust  estate  void,  though  trustee  and  beneficiary 
join 72 
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DEED— Contimieil— 

2.  Supplemented  by  independent  parol  contract  as  to  insur- 
ance   __ 197 

3.  Acknowledged  before  Notary  who  is  the  vendee's  director, 
valid 285 

4.  Disaffirmance  of,  when  made  by  infant  married  woman, 
allowed 1 316 

5.  Married   woman   disaffirming,    not  required    to   restore 
money  paid  to  husband  or  his  creditors 317 

6.  To  fictitious  grantee,  passes  no  title 458 

7.  By  real  owner  under  fictitious  name,  passes  title 458 

8.  Tender  of,  not  required  before  enforcing  vendor's  lien, 
when 503 

DEED  OF  TRUST. 

See  Mfrt-tgages  and  DeecVt  of  Trust. 

DELIVERY. 

See  Telegraph  Company, 

DEMAND. 

See  BU.U  and  Notes, 

DEMURRER. 

1 .  Oyer  must  be  demanded  of  contract  sued  on 2 

2.  Waived  by  failure  to  invoke  action  of  lower  Court 264 

DEPOSITIONS. 

Exceptions  to,  as  having  been  taken  before  issue,  not  ten- 
able, when 180 

DEPOSITS. 

See  Banks  and  Banking. 

DEVISE. 

See  Widow:  Wills. 

DISABILITY. 

See  PresmnptUyns. 

DISTRICT  ATTORNEY. 

See  Argnment  of  Counsel. 

13  p— 48 


754  INDEX. 


DIVORCE. 

See  Mnn'Uuje  (iml  Dh^orcc. 

DRAFTS. 

See  BHIh  and  Notea. 

DYIMJ  DECLARATIONS. 
Admissibility  determinecl  from  the  whole  evidence 560 

EASEMENT. 

liurden  upon  claimant  of  an  easement  by  prescription  to 
show  ab.sence  of  disability  in  the  servient  owners  during 
entire  prescriptive  period 382 

ELECTIONS. 

1.  Of  Justice  of  the    Peace,  returns  compared,  when  and 
where 264,  265 

2.  Of  Justice  of  Peace,  notice  of  contest,  when  given 264 

ELEVATORS. 

1.  Obli|ration  of.  to  passengers,  same  as  that  of  common  car- 
riers    367 

2.  Contributory  negligence  of  plaintiff  does  not  defeat  re- 
covery, when _  367 

EMPLOYER  AND  EMPLOYEE. 

See  Master  and  Set^ant. 

ERROR.  ^ 

See  ^'i/prc?He  Coui't:  Writ  of  Error. 

ESTATES. 

See  Life  Estate:  Remaindennan. 

EVIDENCE. 

1.  Failure  to  comply  with  ordinance  requiring  fire  escapes  is 
evidence  tending  to  show  negligence 37 

2.  Of  blood   stains  upon  defendant'^  person  admissible  in 
murder  case,  though  not  identified  as  human 50 

3.  Of  confessions  admissible,  when .50 

4.  Of  con firmatory  statements  admissible,  when 50 

5.  Withdrawal  of,  saves  error,  even  if  improperly  admitted.     51 
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EVIDENCE— C(/nti?i  ned— 

6.  Cross-examination  as  to  other  criminal  charges  proper, 
when _ 101.  206,  207 

7.  Certificates  of  foreign   Notaries  admissible,   and   jrHimt 
/note  evidence _ _ 134 

8.  Depositions  are  not  prematurely  taken,  when 180 

9.  Declaration  of  third  person  in  presence  of  party  admissi- 
ble, when _ 180 

10.  Declarations  of  party  in  possession  admissible  against 
subsequent  purchaser _ 180 

11.  Parol,  admissible  to  prove  independent  collateral  con- 
tract   _ 197,  514 

12.  Parol,  admissible  to  invalidate  indorsement  of  check 240 

13.  Records  of  other  criminal  charges  admitted  to  impeach 
witness,  when _ _ 207 

14.  Other  charges  introduced  for  impeachment  may  be  denied 

or  disproved  by  witness 207 

15.  Criminal  charges  of  which  witness  has  been  acquitted 
should  be  excluded _._ ._ 207 

16.  Of  a  gift  supports  a  charge  of  dispensing  liquors 247 

17.  Burden  upon  railroad  to  show  observance  of  precautions, 
but  not  to  show  designation  of  crossing. 255 

18.  Burden  upon  plaintiff  claiming  easement  by  prescription, 
to  show  absence  of  disability  in  owners  of  servient  estate 
for  entire  prescriptive  period 382 

19.  Burden  of  proof  not  on  plaintiff,  when _ 638 

20.  District  attorney  must  not  give,  in  argument 452 

21.  Exceptions  bad,  if  made  by  party  as  to  whom  the  evidence 

is  immaterial _ 458 

22.  Presumption  that  preliminary  proposition  was  purposely 
omitted  from  written  contract 469 

23.  Defendant's  letters  to  prosecutrix  admissible  in  abduction 
case _ - 496 

24.  Dying  declarations  admissible,  when 560 

25.  Proof  of  death  need  not  be  made  by  expert  evidence 560 

26.  Of  deceased's  conduct  toward  others  and  on  other  oc- 
casions not  admissible 561 

EXCEPTIONS. 

See  Bill  of  Exceptions;  Depositions. 

EXECUTION. 

See  ExcmptUms, 
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EXECUTOR  AND  ADMINISTRATOR. 
See  Arlminlfftnttinn. 

EXEMPTIONS. 

See  Tajtatwn. 

Of  laborer's  wages  from  seizure  for  debt _ 373,  402 

EXPERTS. 

See  Eiyldenre;  WUnesH. 

FEDERAL  COURT. 
State  Court  yields  to,  in  construction  of  charter  exemption .     85 

FEES. 

See  Attorney  at  Law;  WUiiesft. 

FILING   PAPERS. 

Effected  by  leaving  with  Clerk  without  his  indorsement  ...    279 

FINDINGS. 

See  Co  Kit  of  Chancery  Appeals;  New  TrUtl, 

FINE. 

Corrected  by  Supreme  Court,  if  an  erroneous  one  has  been 
imposed 247 

FIRE   ESCAPES. 

See  Landlord  and  Tenant;  Negligence, 

FORCIBLE    ENTRY   AND   DETAINER. 

Maker  of  trust  deed  ejected  by  unlawful  detainer  upon  suit 
of  purchaser  under  contract  in  deed 387 

FORECLOSURE. 

See  Mortgages  and  Deeds  of  Trust, 

FOREIGN   CORPORATIONS. 
See  CoriHfrations. 

FRAUD. 

See  Bills  and  Notes;  Insurajice,  Life, 

1.  Waived  by  promise  to  pay  with  full  knowledge  of  it 225 

2.  Of  banks  receiving  deposits  after  knowledge  of    insol- 
vency  534,  540 
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FRAUDULENT   CX)NVEYANCE. 

1.  Declarations  of  former  owners  while  in  possession  admis- 
sible to  prove  fraud,  when 1 80,  181 

2.  Subsequent  purchaser  cannot  recover  against  a  volunteer 
claiming  under  a  prior  registered  fraudulent  deed 181 

3.  Subsequent  purchaser  in  possession  can  defend  against 
heirs  of  a  volunteer  claiming  under  a  prior  registered 
fraudulent  deed 181 

4.  Mortgage  by  corporation  after  it  has  become  insolvent  is 
void 351 

5.  Deed  of  trust  not  fraudulent  for  granting  two  years  de- 
lay    478 

6.  Deed  is  special,  not  a  general,  assignment,  when 478 

7.  Pleadings  that  attack  a  deed  as  fraudulent  in  law,  not  as 
being  fraudulent  in  fact. _ 479 

FRAUDS.  STATUTE  OF. 

See  Statute  of  Frauds. ' 

GARNISHMENT. 

1.  Wages  of  mechanics  and  laborers  exempt  from 373,  402 

2.  Fastens  what  assets  of  the  debtor 396 

GENERAL  ISSUE. 

"  Not  guilty  "  in  a  suit  upon  a  contract  is  a  nullity 2 

GIFT. 

Proof  of,  supports  charge  of  dispensing  liquors 247 

GOLD. 

See  liondn. 

HOMESTEAD. 

Extinguished  by  foreclosure  sale,  when    2.59 

HUSBAND  AND  WIFE. 

1.  Deed  creating  active  trust  for  wife,  under  which  she  and 
husband  and  trustee  cannot  convey  title 72 

2.  Wife's  right  to  recover  of  saloon  keeper  for  selling  liquor 

to  a  drunken  husband  after  notice  forbidding  it 230 

3.  General  averment  of  notice  sufficient  in  suit  by  wife  for 
making  forbidden  sale  of  liquor  to  her  drunken  husband.  220 

4.  Widow  does  not  succeed  to  husband's  bailment 243 
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HUSBAND  AND  WIFE— Continjied— 

5.  Wife  s  personalty  goes  to  husband 243 

6.  Wife  may  disaffirm  deed  made  while  she  was  both  minor 
and  fetiie  C(/vcrt 316 

7.  Wife  disaffirming  deed  not  bound  to  refund  money  paid 
husband  or  his  creditors 317 

8.  Husband  takes  all  damages  for  wife's  death 667 

9.  Husband  must  administer  to  sue  for  wife's  death 667 

1 0.  Damages  recoverable  for  wife's  death 667 

ILLEGAL  CONTRACTS. 
See  Corporations. 

IMPEACHMENT. 
See  Witness. 

INDICTMENT. 

1.  What  retiirn  or  indorsement  is  required  in  felony  cases..  635 

2.  Amending  record  upon  suggestion  of  diminution  at  the 
hearing 635 

INDORSEE. 

See  Billii  and  Notes. 

INFANT. 

Disaffirmance  of  deed  made  by  infant  married  woman,  and 
terms  imposed 316 

INJUNCTION. 

1.  Writ  of  error  does  not  lie  from  order  refusing  to  dissolve.  406 

2.  School  teacher  not  enjoined  at  suit  of  directors  against 
use  of  schoolhouse,  when 489 

INNOCENT  HOLDER. 

See  IHUs  and  Notes;  Fnnululent  Conveifances. 

INSANITY. 

Not  a  defease  to  a  renewal  note  given  by  an  accommoda- 
tion indorser  in  lieu  of  a  valid  note 120 

INSOLVENCY. 

See  Banks  and  Banking;  BHlldln{f  and  Lo<tn  Assftr-latlons: 
Corporat'unis;  Recclx'^er. 
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INSURANCE,  FIRE. 

Independent  parol  contract  to  transfer  policies  to  vendee, 
omitted  from  deed,  may  be  proved 197 

INSURANCE,  LIFE. 

1 .  Waiver  by  refusal  to  pay,  of  all  preliminary  proofs  of  death 
or  of  defects  therein 1 

3.   Unless  pleaded,  a  condition  indorsed  upon  a  life  policy  is 
not  available _ _ _ 2 

3.  *'  vSerious  illness,"  as  used  in  application,  defined . . .  _ 291 

4.  Statement  that  applicant  has  not  had  certain  specific  dis- 
eases construed _ 291 

5.  Statement  that  applicant  has  not  been  addicted  to  the 
use  of  chloral  construed 291 

INTOXICATING  LIQUORS. 

1.  Wife's  right  to  recover  for  forbidden  sale  to  a  drunken 
husband  defined _ _..  220 

2.  Opening"  salooD  in  violation  of  Sunday  ordinance,  what 
constitutes 247 

3.  Proof  of  gift  sustains  charge  of  dispensing 247 

JUDGES. 

1.  Have  no  power  to  order  panel  from  part  only  of  a  county.   101 

2.  Finding  of,  on  evidence  given  on  motion  for  new  trial  has 
weight  of  verdict 206 

3.  Charges  of  criminal  nature,  of  which  witness  -has  been  ac- 
quitted, should  be  excluded  by  the  judge 207 

4.  Should  interpose  promptly  to  prevent  improper  argument 

of  district  attorney 452 

5.  Majority  of  Court  of   Chancery  Appeals  may  hear  and 
determine  causes ._ 590 

JUDGMENT. 

See  Decrees. 

1.  Against  special  administrator  valid,  and  binds  estate 236 

2.  For  erroneous    fine    corrected,    without    remanding,  by 
Supreme  (\)urt 247 

3.  Based   on   two  distinct  grounds,   affirmed   if  correct   on 
either 255 

4.  Not  entered  on  replevin  bond  in  Supreme  Court,  when 
none  was  given  below _ 297 
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5.  Against  sureties  for  costs  only  of  writ  of  error 449 

6.  Lien  of,  must  be  enforced  within  twelve  months 585 

JUDICIAL  SALE. 

See  Chuncery  Stile:  Sdlcft. 

JURY  TRIAL. 

1.  J  ury  cannot  be  ordered  from  part  of  county' 101 

2.  Misconduct  of  juror  in  giving  evidence  to  jury  good  cause 
for  new  trial _ 206 

3.  Contributory  negligence  a  question  for  jury 367 

4.  Recital  of  oath  of  officer  held  sufficient .560 

JUSTICE   OF    PEACE. 

1.  Returns  of  election  of,  compared,  when  and  where. .  .264,  265 

2.  Notice  of  contest  of  election  of,  when  given 264 

3.  Does  not  vacate  office  by  doing  biisiness  in  another  dis- 
trict, when 302 

KNOX   COUNTY. 
See  County. 

LABORER. 

See  ExcmpWnm:  Garnishment;  Wayen. 

LACHES. 
Defeats  vendor's  lien,  when _ 649 

LANDLORD   AND   TENANT. 

1.  Landlord's  duty  as  to  disclosure  of  defects  in  premises 
defined _ 36 

2.  Landlord  not  bound  to  provide  lire  escapes,  when. . _ ,36 

3.  Landlord's  failure  to  provide  fire  escapes  considered  upon 
question  of  negligence _ 37 

4.  Maker  becomes  tenant  of  purchaser  under  terms  of  deed 

of  trust,  and  removable  bv  unlawful  detainer 387 


LAW   OF   THE    LAND. 

See  Ciniittltutiondl  L<(tr 
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LEGISLATURE. 

1.  Forbidden  to  delegate  taxing*  power  to  a  levee  district  ._  152 

2.  May  create  a  levee  district  and  provide  directlj'  for  taxa- 
tion therein  by  special  Act , -  153 

3.  Can  pass  special  Act  authorizing  a  county   to  build   a 
bridge 697 

LEVEE   DISTRICT. 

See  Const  it  Hti4jn<U  Law:  CoriMpratitms;  Taxation. 

LIBEL   AND   SLANDER. 
See  Stanrler  and  LU>cl. 

LIEN. 

See  Mcciutnlc's  Lien:  Mo^'tnafjeft  and  Deeds  of  Trnnt:  Vendor 
and  ^'endee. 

1.  Junior  lienor  may  enforce  foreclosure  of  mortgage,  when  274 

2.  Of  judgment,  must  be  enforced  within  a  3'ear 585 

3.  Not  saved  from  bar  of  statute  by  renewal  of  notes 649 

LIFE  ESTATE. 

1.  Life  tenant  and  hi.s  interest  liable  for  taxes 46 

2.  Life  tenant  is  '*  owner  "  for  purposes  of  taxation 46 

3.  Life  tenant  not  liable  to  remainderman  for  taxes  offi- 
ciously paid 46 

4.  Life  estate  and  rents  cannot  be  applied  to  taxes  at  suit  of 
remainderman _ 46 

LIFE  INSURANCE. 

See  Tntturancc.  Life. 

LIMITATIONS.  STATUTE  OF. 

See  Statute  of  Limit4itions. 

LIQUORS. 

See  Intoxiratinff  Lifinorn. 

MANUFACTURER. 

See  Salv*(:   Warrant  if. 

MARRIA(JE  AND  DIVORCE. 

Sf;e  H Ufthand  a nd  Wife. 

1.   Decree  for  divorce  entered  nunc  pro  tunc  after  death  of  a 
party  .   279 
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MARRIAGE  AND  DIVORCE— CoiitfMM€cZ— 

2.  Appeal  lies  from  divorce  decree  nunc  pro  tunc 279 

3.  Condition  in  devise  to  widow  in  g-eneral  restraint  of  mar- 
riage valid 662 

MARRIED  WOMAN. 

See  Hxishtind  and  Wife. 

MASTER  AND  SERVANT. 

Master  not  liable  for  injury  to  servant  caused  by  visible  and 
known  defects  in  an  elevated  walkway _ 615 

MAXIMS. 

Suitor  in  equity  must  have  clean  hands 181 

MEASURE  OF  DAMAGES. 
See  Ditnmues;  Venlict. 

MECHANICS. 

See  ExempUfniH;  GttrnUhment. 

MECHANICS'  LIEN. 

1.  Enforced  against  steamboat  by  Chancery  Court 297 

2.  Favored  by  the  policy  of  our  law 334 

3.  Purchaser  by   executory   contract  is  owner  within  me- 
chanics' lien  statutes 334 

4.  Has  priority  over  vendor's  mortgage 334,  335 

5.  Notice  of  lien,  not  required  to  perfect  it,  when 334 

G.  Attaches  only  for  brick  used  on  a  lot  in  erecting  building 
that  covers  two  lots 335 

7.  Attachment  to  enforce,  must  not  only  be  issued,  but  levied 
within  a  year  _ 335 

8.  Intervening  petition  filed  in  time  does  not  preserve  lien, 
when    -- - 335,  336 

9.  Not  necessary  to  attach  under  supplemental  bill  if  there 
was  attachment  under  original  bill _..   336 

10.  Hookkeeper  and  cooks  for  contractor's  bridge  gang  are 
entitled  to,  upon  railroad _ 392 

11.  Subcontractor's  suit  to  enforce,  is  premature  if  contractor 
has  not  completed  his  contract 469 

MEIiCJER. 

Of  legal  and  e([ui table  estates  does  not  occur,  when 259 
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MORTGAGES  AND  DEEDS  OF  TRUST. 
See  Building  and  Loan  Assficlutions. 

1.  Enforced  though  the  notes  secured  are  barred 259 

2.  Foreclosure  sale  extinguishes  homestead,  when 259 

3.  Foreclosure  sale  under  deed  of  trust  should  be  made  with- 
out suit _ 259 

4.  Foreclosure  of,  decreed  upon  suit  of  junior  lienor  without 
cross  bill  by  mortgagee,  when _  274 

5.  Mortgagee's  rights  upon  foreclosure  at  suit  of  a  junior  • 
lienor  of  a  mortgage  usurious  upon  its  face,  declared 274 

6.  Acknowledged  before  Notary,  who  is  a  director  of  the 
grantor  company,  valid _ ._.  285 

7.  Right  of  subrogation  does  not  exist,  when _ 316 

8.  Mechanics'  lien  has  priority  over  vendor's  mortgage,  when  334 

9.  Void  on  account  of  the  insolvency  of  the  corporation  mak- 
ing it _ J  351 

10.  Maker  of,  may  contract  therein  to  become  purchaser's 
tenant,  so  as  to  be  removable  by  unlawful  detainer 387 

11.  Of  stockholder's  interest,  inferior  to  attachment  thereof-  443 

12.  Passes  title  though  signed  by  fictitious  name 458 

13.  Acknowledgment  of,  before  a  Deputy  Clerk  who  is  a  ben- 
eficiary therein,  valid _ 478 

14.  Providing  for  two  years'  delay  is  not  void  on  that  account 
alone 478 

15.  Trustee  takes  rents  from  date  of  deed,  when 478 

16.  Held  a  special,  not  a  general,  assignment 478 

17.  Attacked  by  the  pleadings  for  fraud  in  law,  not  for  fraud 

in  fact 479 

18.  Attack,  made  for  first  time  in  Supreme  Court,  not  enter- 
tained    479 

19.  Of  foreign  corporation,  validated  by  Acts  1895.  Ch.  119...  679 

20.  Superior  to  vendor's  implied  lien 680 

MOTION. 

1.  To  strike  out  replication,   waived   by  failure   to  invoke 
action  thereon 264 

2.  To  qua.sh  writ  for  want  of  service 690 

MUNICIPAL  CORPORATIONS. 

1.  Repeal  of  fire  escape  ordinance  by  implication 36 

2.  Opening  saloon  on  Sunday,  what  constitutes 247 

3.  Liability  of,  for  changing  grade  of  streets  527 
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MUKDER. 

See  Re(t}*(mubl€  Ihmht:  Self-defense. 

1 .   Facts  that  support  capital  convictions ._ 50.  560 

'2.  Evidence  of  blood  stains  on  defendant  admissible 560 

3.  Dying  declarations  admissible,  when 560 

4.  Proof  of  death,  what  sufficient _ 560 

5.  Representation  of  defendant  by  counsel,  what  sufficient.-  561 

6.  Evidence  of  deceased's  conduct  toward  others  on  other 

•    occasions  not  admissible 561 

NAME. 

See  Decd», 

NATIONAL   BANKS. 

See  Bank*  and  Bunkuuj. 

NEGLIGENCE. 

1.  Landlord's  duty  as  to  disclosure  to  tenant  of  hidden  de- 
fects   36 

2.  Failure  to  comply  with  ordinance  as  to  fire  escapes  tends 

to  prove _ 37 

3.  Of  saloon  keeper  selling  liquor  to  drunken  husband  after 
notice  from  wife _ _ 220 

4.  Contributory,  a  question  for  the  jury 367 

5.  Contributory,  of  pa^»>enger  on  freight*  train 579 

6.  Contributory,  of  servant  using  defective  elevated   walk- 
way     .__ 615 

7.  Contributory,  Correct  charge  as  to 624 

8.  Contributory,  excused  by  fright  or  terror J.   624 

* 

NEGOTIABLE  INSTUrMENTS. 
See  B'tllx  <ind  Notes. 

NEW  TRIAL. 
In  (ikneral. 

Judge's  finding  on  motion  for,  has  weight  of  verdict 206 

<Jra.\ted.  When. 

1.  For  ordering  jury  summoned  from  part  of  county 101 

2.  For  juror's  giving  evidence  to  his  fellows 206 

3.  For  erroneous  charge  on  self-defense,  and  reasonable 
doubt _ 452 
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NEW  TRIAL— Cunthuud— 
Not  ii ranted.  Wiikn. 

1.  Upon  the  evidence 1,  50,  5(>0,  639 

2.  Upon  rulingrs  as  to  evidence 1,  50,  51,  638 

3.  Upon  charge  of  Court 50,  51 ,  624 

4.  For  g^ranting  change  of  venue  in  defendant's  absence. .     51 

5.  For  cross-examination  of  witnesses  as  to  other  charges, 

101,  306,  307 

6.  When  judgment  is  correct  on  any  ground 355 

7.  Upon  refusal  of  special  requests 624 

8.  For  excessiveness  of  verdict 639 

NON  COMPOS  MENTIS. 
See  BUIh  and  Notes, 

NONRESIDENT. 

See  AtUichrnent. 

NOTARY  PUBLIC. 

1.  Certificate  of  protest  sufficient,  when 134 

2.  Certificates  of  foreign,  prima  facie  evidence  in  this  State.  134 

3.  Acknowledgment  of  deed  before  Notary  who  is  director 

in  grantee  company  is  valid 285 

NOTES. 

See  BiUfs  niul  Notes. 

NOT  GUILTY. 
As  a  plea  in  a  suit  upon  a  contract  is  a  nullity 2 

NOTICE. 

See  BankH  and  Baiddng;  Declaration. 
Of  contest  of  election  of  Justice  of  the  Peace 264 

NUNC  PRO  TUNC. 
See  Df/Tce. 

OATU. 

1 .  Not  required  to  plea  filed  after  a  continuance 527 

2.  Recital  of,  in  felony  case  sufficient 560 

OFFICE. 

1.  Of  Justice  of  Peace  not  vacated  by  his  service  in  another 
district 303 

2.  Recital  of  oath  of  officer  in  felony  record  sufficient,  when.  560 
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OPTIONS. 

Rescission  of  optional  contract  for  purchase  of  pony,  after 
its  death;  how  option  may  be  exercised 514 

ORDINANCES. 

See  Muniviiml  Cnrixmitiontf. 

OWNER. 

See  MecJumic.il'  Lien:  Taxation. 

OYER. 

Must  be  craved  on  demurrer,  when 2 

PAROL  AGREEMENT. 

See  Bills  and  Notes:  DceiU. 

PAROL  EVIDENCE. 
See  EcUlence. 

PAROL  SALE  OF  LAND. 
See  Stittiite  of  Frauds. 

PASSENGER. 

See  Couinwn  Carrier:  Elevators:  Neulvjence. 

PAYMENT. 

1.  Of  life  tenant's  taxes  by  remainderman  is  officious 46 

2.  Of  debt  by  draft,  creditor's  remedies __ 134 

3.  Of  usury '*not  a  consideration  for  extension  of  time  that 
will  release  sureties _ _ 236 

4.  Within  days  of  (frace  not  made  before  maturity  of  note  _ .  236 

5.  Of  dues  on  building  and  loan  stock,  how  credited  in  case 

of  insolvency _ 408 

PETITION. 

1.  Intervening,  insufficient  to  preserve  mechanics*  lien,  when  335 

2.  For  rehearing,  proper  method  of  questioning  Court's  com- 
petency, when - - 590 

PLEADING  AND  PRACTICE. 

See  Continuance:  Filing  Paper's:  General  Issue:  Moti4m: 
Not  Guilty:  Oyer:  Plea:  Pi^jfeit:  Statute  of  Frauds: 
Statute  of  Limitations. 

1.  Pleadings,  as  well  as  proof,  essential 316 

2.  After  a  continuance  need  not  be  sworn  to,  when 527 
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PLEA. 

1.  Of  condition  indorsed  on  life  policy  essential. 2 

2.  After  a  continuance  need  not  be  sworn  to,  when 537 

3.  Of  statute  of  frauds  not  essential ...   485 

PLEDGE. 

Duty  and  liabilitj'  of  pledgee  of  notes  secured  by  retention 
of  title  of  property,  defined 308 

POLICE  POWER. 
Distinguished  from  taxing  power • 152 

POSSESSION. 

See  Ail  verse  Fosttessimi;  yforUjage^  ami  Decdtt  of  Trust: 
Statute  of  Limitations. 

PRACTICE. 

See  Pleading  and  Practice. 

PRESCRIPTION.  ** 

Burden  upon  claimant  of  right  of  way  by,  to  show  absence  of 
disabilities  in  servient  owners  for  the  full  prescriptive 
period _ 382 

PRESl'MPTIONS. 

1.  That  evidence  supported  verdict 217 

2.  That  omission  from  written  contract  of  preliminary  prop- 
osition was  intentional 469 

3.  As  to  date  of  crediting  draft  by  bank 534 

PRINCIPAL  AND  AGENT. 

See  Salea. 

1.  The  seller  of  an  iron  furnace  is  not  the  manufacturer's 
agent,  when _ 225 

2.  Example  of  unauthorized  delegation  of  power  to  broker.  326 

PRINCIPAL  AND  SURETY. 

1.  Sureties  are  not  released  by  extension  of  time  on  note 
upon  usurious  consideration 236 

2.  Sureties  not  released  by  extension  of  time  on  note,  upon 
payment  made  within  days  of  grace 236 
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PRIORITY. 

1 .  Of  mechanic's  lien  over  vendor's  inort^ag'e 334 

2.  Of  attachment  over  prior  reg-istered   mortgag-e  of  stock- 
holders' interest  l)ef ore  issuance  of  certificates 443 

3.  Of  mortgage  over  vendor's  implied  lien __ 680 

PRCK'ESS. 

Issued  over  five  days  before,  but  served  within  five  days  of, 
commencement  of  term,  compels  appearance  to  succeeding 
term 690 

PRO  CONFESSO. 
See  Decree. 

PROFERT. 

Without  oyer  ineffectual  on  demurrer 2 

PROMISSORY    NOTES. 
See  mUn  and  Notea. 

PRO    RATA. 

See  Contract 

PUBLIC    HIGHWAY. 
See  Easement. 

1.  Dedication  of  alley,  what  constitutes 378 

2.  Dedication  may  be  presumed  from  long  adverse  user 378 

PUBLIC   ROADS. 

See  Public  Hl{fhway. 

PUBLIC   SCHOOLS. 

1 .  Contract  of  directors  with  teacher  construed 489 

2.  Right  to  possession  of  schoolhouse  declared 489 


I 

PRIVATE  WAY. 


See  Edseinent. 

PURCHASER. 

See  Frandulent  Conveyance. 

QUIA  TIMET. 

See  Life  Tenant. 
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RAILROADS. 

See  Comtnon  Carrier;  MecJumics'  Lieu. 

1.  Must  prove  observance  of  precautions,  but  not  whether 
crossing  is  desif^ nated  for  whistle  or  bell 255 

2.  Mechanics'  lien  in  favor  of  contractor's  bookkeeper  and 
cooks  for  bridge  gangs  attaches  to  road _.  392 

3.  Liability  of,  for  injury  to  passenger  riding  on  freight 
train  defined __ 579 

REASONABLE  DOUBT. 

Erroneous  to  charge  that  defendant  must  make  out  defense 
of  self-defense  beyond  a  reasonable  doubt 452 

RECEIVER. 

Right  to  reclaim  deposits  from  receiver  of  insolvent  bank, 

534.  540,  541,  547,  550,   555 
RECITAL. 

See  Cktth. 

RECORD. 

See  CkiUt;  Supreme  Conn. 

REDEMPTION  OF  LANDS. 
Chancery  sale  erroneously  made  in  bar  of,  not  set  aside,  when.  274 

REGISTRATION. 

1.  Of  foreign  general  assignment  essential 133 

3.  Of  fraudulent  deed,  its  effect  upon  subsequent  purchasers.  181 

3.  Of  stockholder's  mortgage  of  his  interest,  unavailing 
against  attachment  thereof  when  certificates  have  not  is- 
sued    443 

REHEARING. 

Proper  method  of  raising  question  of  Court's  competency, 
when _ _.  590 

RELEASE. 

See  PrindiHil  and  Surety. 

REMAINDERMAN. 

1.  Not  liable  for  taxes  that  accrue  during  the  life  estate 46 

2.  Is  not '^ owner"  within  the  tax  laws 46 

13  P— 49 
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REMAINDERMAN— f'</nf//ft«?cZ— 

3.  Officiously   paying"    life    tenant's   taxe«s,   cannot    recover 
them  back _ 46 

4.  Cannot  compel  application  of  life  estate  or  its  rents  to  pay- 
ment of  taxes ._ __ 46 

REMAND. 

See  Supreme  Cmirt. 

RENTS  AND  PROFITS. 

1.  Of  life  estate,  remainderman  cannot  compel  application 

to  taxes - _ 46 

2.  Trustee  entitled  to,  before  maturity  of  debt  secured,  when  478 

REPEAL. 

1.  Of  ordinance  as  to  fire  escapes,  by  implication 36 

2.  Of  code  provisions  as  to  city's  liability  for  changing  grade 

of  streets,  by  Acts  1891 527 

3.  Of  special  Act  not  effected  by  subsequent  general  Act  by 
implication,  when _ _  697 

4.  Oeneral  revenue  Act  does  not  repeal  or  modify  special 
Act  authorizing  a  county  to  levy  a  tax  to  build  a  bridge..   697 

REPLEVIN. 

See  BnmU. 
Barred  by  three  years'  adverse  possession 243 

REPLICATION. 
See  yf(ttU}n. 

REQUESTS. 

See  Cfuu'ijc  of  Court. 

RESCISSION. 

1.  Of  purchase  of  draft,  and  recovery  of  price  paid 133 

2.  Of  parol  sale  of  land  granted  without  plea  of  statute  of 
frauds _ 485 

3.  Statement  of  account  upon  rescission 485 

4.  Of  optional  contract  for  purchase  of  pony 514 

REVENUE. 

See  TdjrtitioH. 
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RIGHT  OF  WAY. 

See  Eamment:  PuhUe  Hfifhwny. 

ROADS,   PUBLIC. 

See  Public  Hi{fhw(iy. 

SALES. 

See  Cfuiiwery  Sale;  Priiieip<tl  and  A{fent. 

1.  Manufacturer  of  furnace  for  iron  smelting  not  held  to 
make  implied  warranty  of  its  fitness  for  smelting*  lead 
ores 225 

2.  Return  of  pony  not  required  for  rescission  of  sale,  when.  514 

3.  Manufacturer  is  held  to  implied  warranty  against  latent 
defects  that  render  machinery  unfit  for  the  special  use  for 
which  it  is  purchased 574 

SALES  OF  LAND. 

See  Parol  Sale  of  Land:  Vendor  and  re?tcict'. 

SCHOOLS,  PUBLIC. 

See  PublU'  Schofth. 

SELF-DEFENSE. 

Erroneous  to  charge  that  it  must  be  proved  beyond  reason- 
able doubt  .- _ 453 

SELLING  LIQUORS. 

See  Intoxicotintj  LUpwrs. 

SET-OFF. 

1.  Not  barred  if  alive  when  original  suit  was  instituted 197 

2.  Defendant  mav  recover  excess 197 

SLANDER  AND  LIBEL. 

Words  held  to  be  actionable  per  hc 233 

SPIRITUOUS  LIQUORS. 

See  IntoxU-atiixy  LiqiutrK. 

STATUTES. 

See  Const itutional  Law;  Repeal. 

1.  Unconstitutional  in  an  essential  part  unconstitutional  iu 
toto,  but  not  if  the  unconstitutional  part  is  unessential. ..   153 

2.  Effect  of  old  statutes  in  construction  of  Code 204,  590 
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STATUTES— Cow«nii€d— 

3.  Repeal  of,  by  implication.     See  Repeal, 

4.  Title  and  body  of  Acts  must  correspond 603,  604,  649 

5.  General  assignment  Act  void 603,  604 

6.  Special  Act  authorizing  county  to  build  bridge,  valid 697 

7.  Special  not  repealed  by  general,  when _  697 

STATUTE  OF  FRAUD. 
Need  not  be  pleaded  to  defeat  parol  sale  of  land,  when 485 

STATUTE  OF  LIMITATIONS. 

1.  Does  not  run  against  set-off  after  original  suit  was  begun.   197 

2.  Of  three  years,  bars  replevin 343 

3.  Saving  bar  by  new  suit  within  a  year  is  not  effected  when 
Court  had  no  jurisdiction  of  first  suit 352 

4.  Barring  notes  does  not  extinguish  mortgage 359 

5.  Mechanic's  lien  barred  if  attachment  is  not  issued  and 
levied  within  a  year _  335 

6.  Pleaded  after  a  continuance,  plea  need  not  be  sworn  to. .   537 

7.  Of  one  year,  not  three  years,  bars  lot  owner's  suit  against 
city  to  recover  damages  caused  by  change  of  grade  of 
street 527 

8.  Renewal  of  notes  does  not  extend  life  of  lien  securing  them  649 

9.  Vendor's  lien  may  be  barred  by  adverse  possession _  649 

STEAMBOAT. 

See  Mechmiie's  Lien. 

STOCKHOLDER. 

See  Corporation. 

STREETS. 

See  yrnnteipal  CorporatiouH;  Public  HightrayH. 

SUBCONTRACTOR. 

See  MecfutnicH  Lien. 

SUBROOATION. 

Right  of,  does  not  exist,  when 316 

SUNDAY. 
Ordinance  forbidding  opening  of  saloons,  construed 247 

SUPREME  COURT. 

In  (fENERAL. 

1.  Appeal  of  one  party  brings  up  entire  case,  when 19,  335 
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SUPREME  COURT— In  (Jenkbal— CoutiHiecd— 

2.  Yields  to  decision  of  United  States  Supreme  Court  in 
construction  of  charter  exemption 85 

3.  Weight  of  verdict  given  to  Judge's  findings  on  motion 
for  new  trial  __ 206 

4.  Evidence  not  part  of  record  unless  made  so  by  bill  of 
exceptions _ 217 

5.  Presumes  conclusively  that  evidence  is  sufficient,  if  it 

is  not  made  part  of  record 217 

6.  Corrects  without  remanding,  judgment  for  fine 247 

7.  Will  not  consider  motion  or  demurrer  not  acted  on  by 
lower  Court _ 864 

8.  Appeal  lies  from  divorce  decree  entered  nunc  pro  tunc.^  279 

9.  Will  not  enter  judgment  on  replevin  bond  given  for 
attached  steamboat,  if  none  was  entered  below  ^ 297 

10.  Takes  facts  as  found  by  Court  of  Chancery  Appeals. 317,  336 

1 1 .  Not  concluded  by  conclusions  of  law  or  by  inferences  or 
arguments  of  Court  of  Chancery  Appeals 326,  727 

12.  Will  not  make   original  retaxation  of  costs  of   lower 
Court  -. _ 364 

13.  Will  not  entertain  writ  of  error  from  decree  refusing 

to  dissolve  injunction __ 406 

14.  Adjudges  costs  only  against  sureties  for  writ  of  error..   449 

15.  Does  not  decide  question  not  made  below 479 

16.  Permits  suggestion  of  diminution  and  supply  of  record 

in  State  case  at  the  hearing 561,  635 

17.  Jurisdiction  of,  not  unlawfully  infringed  by  creation  of 
Court  of  Chancery  Appeals • _.  649 

18.  Will  remand  for  amendment  and  further  proof,  when..  729 

Will  Reverse. 

1.  When  jury  in  criminal  case  is  ordered  from  part  of  a 
county - 101 

2.  For  misconduct  of  juror  in  testifyiDg  to  his  fellows 206 

3.  Decree  based  on  proof  without  pleadings 316,  437 

4.  For  erroneous  charge _.._. 452,  667 

Will  Not  Reverse. 

1.  Verdict  upon  the  facts 1 .  50,  367,  560,  639 

2.  Upon  charge  of  Court 50,  51,  560,  624 

3.  Upon  rulings  as  to  evidence  (see  Evldeiux), 

51,  206,  207,  458,  560,   561 

4.  For  changing  venue  in  defendant's  absence 51 

5.  For  imposition  of  erroneous  tine 247 

6.  Judgment  if  correct  on  any  ground 255 

7.  Chancery  sale  erroneously  made  in  bar  of  redemption. .  274 


774  INDEX. 


SUPREME  COU RT— Will  Not  RfivERBK—Conthnml— 

8.  Upon  recital  as  to  officer's  oath  ._ 560 

9.  For  admission  of  dying"  declaration 560 

10.  For  discrepancies  or  omissions  in  record,  when 561,  635 

11.  Decree  by  majority  of  Court  of  Chancery  Appeals 590 

12.  For  excessiveness  of  verdict,  when 639 

SUPPLEMENTAL  BILL. 

Attachment  under  not  essential  to  preserve  mechanics*  lien, 
when 336 

SURETIES. 

See  Princliml  and  Surety. 

TAXATION. 

1.  Remainderman  and  his  estate  not  liable  for  taxes  accru- 
ing* during  li f e  estate _-     46 

2.  Life  tenant  is  *'  owner  "  for  purposes  of  taxation 46 

3.  Remainderman  paying  taxes  during  life  estate,  acts  offi- 
ciously, and  cannot  recover  them  back 46 

4.  Remainderman  cannot  compel  application  of  life  estate  or 

its  rents  to  taxes 46 

5.  Charter  does  not  exempt  capital  stock,  when 85 

6.  Constitutional  power  of  taxation  and  its  limitations,  de- 
fined  _ - 151 

7.  Special  as.sessment  for  levee  purposes  are  taxes,  and  must 

l>e  equal  and  uniform... _ 151 

8.  Levy  on  land,  omitting  land  under  water  and  personalty, 
void   152 

9.  Levy  of,  by  acre  or  in  specie,  void 152 

10.  For  a  levee  is  for  a  public  purpose 152 

11.  Delegation  of  taxing  power  to  a  levee  district  is  void 152 

12.  Distinguished  from  police  power. 153 

13.  Legislature  may  provide  directly  for  taxation  in  levee 
district- _ 153 

14.  Costs  and  attorney  fees  in  suits  for  taxes,  how  adjudged.  358 
*il5.   What  shall  be  embraced  in  suit  for  taxes 358 

1 6.  What  fees  allowed  back  tax  attorneys 358 

17.  County  may  be  authorized  by  special  Act  to  levy  tax  for 
bridge  purposes 697 

18.  Levy  of.  by  county  for  special  purpose  in  excess  of  gen- 
eral limit 697 

TELEGRAPH  COMPANY. 

1.  Rulings  on  points  of  evidence  in  suit  by  father  for  failure 
to  promptly'  deliver  telegram  summoning  minister  to  bap- 
tize his  dying  daughter. 638 
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TELECJRAIMI  COMPANY— fo/it/inu/?— 

2.  Rule  of  company  does  not  protect  from  liability,  when...  G38 

3.  Wrdict  for  .1f.500  not  excessive 038 

TENDER. 

See  DectU. 

TRIAL  BY  JURY. 
See  Jury  TrUil. 

TRrST  DEED. 

See  MoiifjiiijeH  and  Deetb*  of  Trust. 

TRISTEE. 

See  Trusts. 

TRrSTS. 

Deed  held  to  create  an  active  trust  for  wife's  Ijenetit,  which 
cannot  l)e  defeated  by  deed  of  husband,  wife,  and  trustee.     72 

USER. 

See  Easement;  PuJtUr  Hliffnray. 

USl'RY. 

1.  Mortgag-ee's  rig"hts  under  foreclosure  of  usurious  mortg-ajje 

at  suit  of  a  junior  lienor 274 

2.  B<uui  tide  holder  of  usurious  note  not  aifected  by  usury 
l)etween  original  parties _ __ 316 

3.  jjoans  by  building  and  loan  as.sociations  at  fixed  premium 

in  excess  of  legal  rate,  usurious 408,  421 

4.  Usurious  loans  of  building  and  loan  associations  are  set 
aside  at  any  time  on  terms ._ 421 

VENDOR  AND  VENDEE. 

1.  Vendee,  under  executor^'  contract,  is  owner  within  mean- 
ing of  mechanics'  lien  statutes 334 

2.  Mechanic's  lien  has  priority  over  mortgage  given  to  vendor  334 

3.  Vendor  not  required  to  tender  deed  before  enforcing  lien.  503 

4.  Vendor's  lien  barred  and  lost,  when. _ 649 

v>.   Vendor's  implied  lien  yields  to  vendee's  subsequent  mort- 
gage   680 

VENUE. 

Change  of,  ordered  in  defendant's  absence,  not  cause  for  re- 
versal, when  . _ 51 

VERDICT. 

1.  Not  set  aside  upon  consideration  of  facts  alone     1,  50.  .'>60,  639 

2.  Not  set  a.side  as  excessive,  when 639 
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WAGES. 

See  ExempthtiiH. 

WAIVER. 

1.  Of  preliminary  proofs  of  death  or  of  defects  therein  by 
refusal  of  insurer  to  pay  at  all _ 1 

2.  Of  conditions  indorsed  on  life  policy  by  failure  to  plead 
them 2 

3.  Of  fraud  by  promise  to  pay.  with  knowledge  of  it 225 

4.  Of  demurrer  and  motion  bj*^  failure  to  invoke  action  on  them  264 

5.  Of  objection  to  competency  of  Court  not  effected,  when..  590 

WARRANTY. 

See  Inmirance^  Life;  Manufdclurer;  Salen. 

1.  Not  implied  in  sale  of  furnace,  when 225 

2.  Implied  ag'ainst  latent  defect,  when 574 

WAY. 

See  Ednetnent;  Publk'  Highway. 

WIDOW. 

1.  Possession  of,  adverse  to  bailor _. 243 

2.  Conditioningeneralrestraintof  marriage  in  devise  to,  valid  662 

WIFE. 

See  Huslxind  (ind  Wife. 

WILLS. 

Condition  in  devise  to  widow  is  valid  though  in  general  re- 
straint of  marriage _ 662 

WITNESS. 

1.  May  testify  as  to  blood  stains  on  defendant  though  un- 
able to  state  kind  of  blood _ 50 

2.  Confirmatory  statements  of,  admissible,  when 51 

3.  May  be  cross-examined  as  to  other  criminal  charges, 

101,  206,  207 

4.  Records  of  other  criminal  charges  admitted  to  impeach, 
when ._ 206,  207 

5.  May  deny  guilt  and  prove  acquittal  of  other  charges  in- 
troduced for  impeachment 207  ' 

6.  Charges  of  which  he  has  been  acquitted  shoiild  be  ex- 
cluded entirely 207 

7.  Costs  of,  not  retaxed  in  Supreme  Court  ._ 364 

WRIT  OF  ERROR. 

1.  Sureties  for,  liable  for  costs  only 449 

itjkie  frpm^rdfir  refusing  to  dissolve  injunction. ..  406 
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